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JUDGES  AND  OFFICERS 


OP  THE 


SUPREME  AND  DISTRICT  COURTS 


OF  TUS 


TERRITORY  OF  NEW  MEXICO. 

FBOM  1846  TO  1895,  BOTH  INCLUSIVE. 


COMPILED  BY 

JAMES  H.  PUBDY 

OF  THE  SANTA  FE  BAB. 
CHIEF  JUSTICES. 


By  the  organic  act,  1851,  the  supreme  court  was  constituted  of  a 
chief  justice  and  two  associate  justices.  In  1887  a  third  associate  jus- 
tice was  added;  and  in  1889  was  added  a  fourth  associate  justice. 


APPOINTED. 

Joab  Houghton  1846 

by    Gen.    S.  W.    Kearney.    Died 
January  31,  1876. 

Grafton  Baker 1851 

J.J.Davenport.. 1853 

Kirby  Benedict 1858 

Died   at  Santa  Fc,  New  Mexico, 

John  P.  Slough 1866 

Died  at  Santa  Fe,  New  Mexico, 
December  17, 1867. 

John  S.  Watts 1868 

Died  in  Indiana,  in  1S73. 

Joseph  G.  Palen 1869 

Died  at  Santa  Fe,  New  Mexico, 
December,  1S75. 


APPOINTED. 

Henry  L.Waldo 1876 

Resigned. 

Chas.  McCandless 1878 

Resig-ned. 

L.  Bradford  Prince 1879 

Samuel  B.  Axtell 1882 

Died  at  Morristown,  New  Jersey, 
»893. 

William  A.  Vincent 1885 

Elisha  V.  Long 1885 

James  O'Brien 1889 

Thomas  Smith.    1893 


JUDGES  OF  THE  FIRST  DISTRICT. 
Headquarters  at  Santa  Fe. 

The  First  District,  from  1846  to  1860,  included  the  counties  of  Santa 
Fe,  Santa  Ana,  and  San  Miguel.  In  1860,  the  counties  of  Mora,  Colfax, 
Taos,  and  Rio  Arriba,  were  added.  In  1887,  the  First  District  was  made 
to  include  the  cotinties  of  Santa  Fe,  San  Juan,  Rio  Arriba,  and  Taos. 

APPOINTED    I  APPOINTED. 

*  Joab  Houghton 1846   ♦L.  Bradford  Prince 1879 

from  New  York. 

♦Samuel  B.  Axtell 1882 

from  California. 

**Keuben  A.  Reeves 1887 

from  Texas. 

**Wm.  H.  Whiteman 1889 

from  New  Mexico. 

♦♦Edward  P.  Seeds 1890 

from  Iowa. 

♦♦Napoleon  B.  Laughlin 1894 

from  New  Mexico. 


from  New  Mexico. 

♦Grafton  Baker 1851 

♦J.  J.  Davenport 1853 

♦Kirby  Benedict 1858 

from  Illinois. 

♦John  P.  Slough 1866 

from  Colorado. 

♦John  S.  Watts . .   1868 

♦Joseph  G.  Palen 1869 

from  New  York. 

♦Henry  L.  Waldo 1876 

from  New  Mexico. 

♦Chas.  McCandless. 1878 

from  Pennsylvania. 

•  Chief  Justice. 

**  Associate  Justice. 


(Ui) 


IV 


Judges  and  Officebs. 


ASSOCIATE  JUSTIOES,   SECOND  DISTRICT. 
Headquarters  at  Albuquerque. 

The  Seeond  District,  from  1846  to  1860,  was  composed  of  the  counties 
of  Bernalillo,  Valencia,  and  (soon  as  organized)  Socorro,  Dona  Ana,  and 
Arizona.  In  1860,  the  District  was  constituted  of  the  counties  of  Berna- 
lillo, Valencia,  and  Socorro.  In  1889,  Socorro  county  was  transferred  to 
the  Fifth  District. 


APPOINTED. 

Antonio  J.  Otero 1846 

from  New  Mexico. 

Johns.  Watts 1851 

from  Indiana.    Died,  1S73. 
Perry  E.  Brocchus 1857 

from  Maryland.    Died. 

W.  F.  Boon 1859 

Sydney  A.  Hubbell     18C1 

from  New  Mexico.    Died  at  Las 
Vegas,  1880. 

Perry  E.  Brocchus 1867 

from    Maryland.    Died   at    Balti- 
more. 

Hezekiah  S.  Johnson 1870 

from  New  Mexico.    Died  at  Albu- 
querque, 1873. 


APPOINTED. 

John  I.  Reddick  . .     1876 

from  Nebraska. 

Samuel  B.  McLin 1877 

from  Florida.    Died  in  Florida. 

Samuel  C.  Parks. 1878 

from  Illinois. 

Joseph  Bell 1882 

from  New  York.    Died  in    Cali- 
fornia, 1SS7. 

William  H.  Brinker 1885 

from  Missouri. 

William  D.  Lee 1889 

from  New  Mexico. 

Needham  C.  Collier     1893 

from  Georgia. 


ASSOCIATE  JUSTICES,  THIRD  DISTRICT. 
Headquarters  at  Taos,  1846-1S60. 

The  Third  District,  from  1846  to  1860,  consisted  of  the  counties  of 
Taos  and  Bio  Arriba.  In  1860,  those  counties  became  part  of  the  First 
District,  organized  of  Dona  Ana  county.  In  1887,  the  Third  District 
was  reorganized  of  Dona  Ana  and  Grant  counties,  with  headquarters  at 
Las  Gruces.  In  189-,  Sierra  county  was  added,  and  in  1895,  Silver  City 
was  designated  as  headquarters. 


APPOINTED. 

Ghas.  Beaubien 1846 

from  New  Mexico.    Died  at  Taos, 
New  Mexico,  January,  1S46. 

Horace  Mower 1851 

Kirby  Benedict 1853 

from  Illinois.    Died  at  Santa  Fe, 
New  Mexico. 

Wm.  G.  Blackwood 1858 

from    South    Carolina.    Died    in 
New  Mexico. 

Joseph  G.  Knapp 1861 

Joab  Houghton 1865 

from  New  Mexico.    Died  January 
31,1876. 

Abraham  Berger 1869 

from  Minnesota. 

Benjamin  J.  Waters 1870 

from  Missouri. 


APPOINTED. 

Daniel  B.  Johnson 1871 

from  Minnesota. 

Warren  Bristol 1872 

from  Minnesota.     Died,  Deming, 
New  Mexico. 

Stephen  F.  Wilson 1884 

from  Pennsylvania. 

Wm.  P.  Henderson. 1885 

from  Arkansas.     Died,  Washing- 
ton, D.  C,  iSqo. 

John  B.  McFie 1889 

from  New  Mexico. 

Albert  B.  Fall 1893 

from  New  Mexico.    Resigned. 

Gideon  D.  Bantz ...   1895 

from  New  Mexico. 


Judges  and  Opfioebs. 


ASSOCIATE  JUSTICES,  FOURTH  DISTRICT. 
Headquarters  at  Las  Vegfas. 

This  District  was  organized  in  1887,  of  the  counties  of  San  Miguel, 
Colfax,  Mora,  and  Lincoln.  In  1889,  Lincoln  county  became'  part  of  the 
Fifth  District,  and.  In  1891,  Gnadalnpe  county  was  added,  and,  in  1893, 
Union  county. 


APPonrrBD. 

Elisha  V.  Long 1889 

James  O'Brien 1890 

from  Mionesota. 


APPOINTED. 

Thomas  Smith 1893 

from  Virginia. 


ASSOCIATE  JUSTICES,   FIFTH  DISTRICT. 
Headquarters  at  Socorro. 

This  District  was  organized  in  1889,  of  the  counties  of  Socorro,  Lin- 
coln, with  Chavez  and  Eddy  counties  when  organized. 


Alfred  A.  Freeman 

from  Washington,  D.  C. 


APPOINTED. 
.    ..     .    1890 


Humphrey  B.  Hamilton 

from  New  Mexico. 


APPOINTED. 
.    .    1895 


CLEB^S  OF  THE  SUPREME  COURT. 
Appointed  by  the  Court. 


APPOINTED. 

James  M.  Giddings 1852 

of  Missouri.     Died,  Fort  Sumner, 

Louis  D.  Sheets 1854 

of  Missouri. 

Augustine  de  Marie 1856 

Died,  Santa  Fe,  New  Mexico. 

Samuel  Ellison 1859 

of   Kentucky.      Died,   Santa    Fe, 
July  20,  18S9. 

Wm.  M.  Gwynne 1866 

of  Ohio. 

Peter  Connelly  1867 

of  New  Mexico. 

Samuel  Ellison    18B8 

of    Kentucky.      Died,    Santa   Fe, 
1SS9. 

William  Breeden 1869 

of  Kentucky. 

Marshall  A.  Breeden 1872 

of  Kentucky. 


APPOINTED. 
1873 


1877 


Rufus  J.  Palen 

of  New  York. 

John  H.  Thompson 

of  Missouri. 

Frank  W.  Clancy 1880 

of  New  Hampshire. 

Charles  M.  Phillips 1883 

of  New  Jersey. 

Ruel  M.  Johnson 1886 

of  Indiana. 

Robert  M.  Foree 1887 

of  Kentucky. 

Summers  Burkhart 1889 

of  West  Virginia. 

Harry  S.  Clancy 1891 

of  New  Hampshire. 

Page  B.Otero 1893 

of  New  Mexico. 

George  L.  Wyllys 1894 

of  Virginia. 


UNITED  STATES  ATTORNEYS. 


APPOINTED. 

Prank  P.  Blair,  Jr.. 1846 

from  Missouri. 

Hugh  N.  Smith 1847 

from  New  Mexico. 

Elias  P.  West 1851 

Wm.  H.H.Davis 1853 

from  Pennsylvania. 

Wm.  Claude  Jones . .  . .' 1855 

Richard  H.  Tompkins ....    . .     1858 

from  New  Mexico. 

Theodore  D.  Wheaton 1860 

from  New  Mexico. 

Merrill  Ashurst 1861 

from  Alabama. 

Stephen  B.  Elkins 1867 

from  New  Mexico. 


APPOINTED. 

S.  M.  Ashenfelter 1871 

from  Pennsylvania. 

Thos.  B.  Catron 1872 

from  New  Mexico. 

Sidney  M.  Barnes 1878 

from  Arkans.'is. 

George  W.  Prichard 1883 

from  New  Mexico. 

Joseph  Bell 1884 

from  New  Mexico. 

Thomas  Smith 1885 

from  Virginia. 

Eugene  A.  Fiske 1889 

from  New  Mexico. 

J.  B.  H.  Hemingway 1893 

from  New  Mexico. 


'^ 


VI 


Judges  and  Officers. 


ATTORNKYS-OENEBAL. 
Appointed  by  the  Governor,  and  confirmed  by  the  Legislative  Assembly. 


APPOINTED. 
Hugh  N.  Smith 1846 

of  Missouri. 

EliasP.  West 1848 

Henry  C.  Johnson. . . 1852 

of  Pennsylvania. 

Jierrill  Ashurst 1852 

of   Alabama.    Died,    Santa     Fe, 

1S69. 

Theodore  D.  Wheaton 1854 

of  Missouri.    Died,  Ocate,    New 
Mexico,  1876. 

Richard  H.  Tompkins 1858 

of  Kentucky.    Died. 

Hugh  N.  Smith 1859 

of  Missouri.    Died,  Santa  Fe. 

Spruce  M.  Baird 1860 

of    Texas.     Died     at    Cimarron, 
New  Mexico,  1873. 

Richard  H.  Tompkins 1860 

of  Kentucky.     Died  at  Santa  Fe, 
1888. 


APPOINTED. 

Charles  P.  Cleaver 1862 

of  Germany. 

Stephen  B.  Elkins 1866 

of  Missouri. 

Charles  P.  Cleaver 1867 

of  Germany.    Died  May  30,  1S74. 

Merrill  Ashurst 1867 

of  Alabama. 

Thomas  B.  Catron 1869 

of  Missouri. 

Thomas  F.  Conway 1872 

of  Missouri. 

Wm.  Breeden 1873 

of  Kentucky. 

Henry  C.  Waldo 1878 

of  Missouri. 

Wm.  Breeden 1878 

of  Kentucky. 

Edward  L.  Bartlett     1889 

of  Kansas.    Solicitor  General. 

John  P.  Victory 1895 

of  New  York.     Solicitor  General. 


UNITED  STATES  MARSHALS. 


APPOINTED. 

Richard  Dallum 1846 

John  Gr.  Jones .    ...  1851 

Charles  L.  Rumley 1853 

Charles  H.  Merritt 1854 

Charles  Blumner 1856 

from  New  Mexico.    Died,  Santa 

Fe,  1873. 

Charles  P.  Cleaver 1858 

from  New  Mexico.    Died,  Tome, 
New  Mexico,  1S74. 

Abram  Cutler 1861 

from  Kansas. 


APPOINTED. 

John  Pratt 1866 

from  Kansas. 
John  Sherman,  Jr 1876 

from    Ohio.     Died,    Washington, 
D.  C. 

A.  L.  Morrison 1881 

from  Illinois. 

Romulo  Martinez 1885 

from  New  Mexico. 

Trinidad  Romero 1889 

from  New  Mexico. 

Edward  L.Hall 1893 

from  New  Mexico. 
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ATTOKNEYS. 
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LIST  OF  ATTORNEYS 


Practicing  in  the  Supreme  Court  of  New  Mexico  between  1846  and  1895. 


Allen,  Samuel  T. 
Ashurst,  Merrill 
Atkinson,  H.  M. 
AxteU,  S.  B. 
BaU,  John  D. 
Bantz,  Gideon  D. 
Barbor,  Geo.  B. 
Barnes,  Sidney  M. 
Barnes,  B.  P. 
Barr,  A.  J. 
Bartlett,  Edward  L. 
Bell,  Chas.  G. 
Bell,  John  J. 
Bell,  Joseph 
Berger,  Wm.  M. 
Bonham,  Joseph  F. 
Bowman^  W.  C. 
Breeden,  Marshall  A. 
Breeden,  William 
Bristol,  Warren 
Bryan,  D.  J. 
Burkhart,  Summers 
Bums,  Harrison 
Catron,  Thomas  B. 
Caypless,  Edgar 
Chaves,  J.  Francisco 
Childers,  W.  B. 
Clancy,  Frank  W. 
Clarke,  Fred  W. 
Collier,  N.  C. 
Conway,  Thomas  F. 
Crane,  William  F. 
Crist,  J.  H. 
Davis,  Wm.  W.  H. 
Douglass,  Thomas  G. 
Downs,  Francis 
Dunne,  Edmund  F. 
Eaton,  W.  J. 
Elliott,  A.  B. 
Emmett,  LaFayette. 
Fall,  A.  B. 
Fergusson,  H.  V. 
Field,  Neill  B. 
Fielder,  Idus  L. 
Fielder,  James  S. 
Fiske,  Eugene  A. 
Fitch,  J.  G. 
Fort,  L.  C. 
Fountain,  A.  J. 
Fox,  George  W. 
Frazer,  John  B. 


Gary,  Joseph  E. 
Gildersleeve,  Chas.  H. 
Goodwin,  Jesse  C. 
Graves,  Wm.  C. 
Green,  T.  A. 
Gwin,  John  M. 
Hamilton,  H.  B. 
Harllee,  A.  H. 
Hazledine,  Wm.  C. 
Heaoock,  W.  C. 
Heflin,  Thos.  N. 
Hemingway,  J.  B.  H. 
Hewitt,  W.  Y. 
Houghton,  Joab 
Hoyt,  Abram  G. 
Hubbell,  Sydney  A 
Jackson,  C.  L. 
JohnsoD,  Henry  G. 
Jones,  A.  A. 
KeUy,  W.  E. 
Knaebel,  G.  W. 
Enaebel,  John  H. 
Koogler,  John  H. 
Laughlin,  N.  B. 
Leahey^  J. 
Lee,  Wm.  D. 
Lemon,  George 
Leonard,  Ira  E. 
Long,  E.  V. 
Masterson,  Mnrat 
McComas,  Chas.  C. 
McComas,  H.  L. 
McFie,  John  B. 
MoMillen,  A.  B. 
Mills,  Melvin  W. 
Newcomb,  S.  B. 
C  Bryan,  J.  D. 
Parker,  F.  W. 
Pickett,  H.  L. 
Pierce,  W.  L. 
Pilliams,  Palmer  J. 
Posey,  G.  Gordon 
Preston,  George  C. 
Price,  Edward  V. 
Prichard,  George  W. 
Prince,  L.  Bradford 
Purdy,  James  H. 
Quinn,  James  H. 
Bead,  Benj.  M. 
Bead,  A. 


Bead,  L.  G. 
Bejmolds,  James  R. 
Biley,  Chilion 
Bisque,  John  B. 
Bitch,  Wm.  G. 
Bodey,  Bernard. 
Bnssell,  D.  C. 
BynersoD,  Wm.  L. 
Salazar,  Miguel 
Sena,  Jose  D. 
Shaw,  James  M. 
Shield,  David  P. 
Skinner,  Wm.  C. 
Sloan,  Andrew 
Sloan,  Wm.  B. 
Smith,  Hugh  N. 
Smith,  Thomas 
Sniffen,  John  S. 
Spiess,  Chas.  A. 
Springer,  Frank 
Steams,  DeWitt  C. 
Stevens,  Benjamin 
Stone,  W.  S. 
Sulzbacher,  Louis 
Terrill,  Wm.  C. 
Thompson,  F.  A. 
Thornton,  Wm.  T. 
Tiffany,  I.  S. 
Tompkins,  Richard  H. 
Trimble,  L.  S. 
Tuley,  Murray  F. 
Twitchell,  R.  E. 
Van  der  Veer,  P.  L. 
Veeder,  John  D.  W. 
Victory,  John  P. 
Vincent,  Wm.  A. 
Wade,  E.  C. 
Waitman,  Hanson 
Waldo,  Henry  L. 
Warner,  Milton  J. 
Warren,  Henry  L. 
Watson,  W. 
West,  Elias  B. 
Wheaton,  Theodore 
Whiteman,  Wm.  H. 
Wilkerson,  Thos.  N. 
Woodward,  Jesse  B. 
Yeaman,  Caldwell 
Young,  J.  Morris 
Young,  B.  L. 
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[No.  399.    Jonaary  3,  1893.] 

MAXWELL   LAND    GRANT    COMPANY,  Appel- 
LANT,  V.  JACINTO  SANTISTEVAN,  Appellee. 

Ejectmsnt— NonoK  or  Improvkmemts— Admissibilitt  of  Evidence  of. — 
In  an  aotion  of  ejectment  for  the  recovery  of  certain  land,  and  for 
damages  for  rents  and  profits,  where  the  defendant  pleaded  not 
gailty,  and  filed  a  notice  of  elaim  for  improyements,  under  section 
2270,  Comjpiled  Laws,  and  it  appeared  that  the  only  right,  title,  or 
elaim  defendant  had  was  that  growing  out  of  his  squatting  on  the 
land,  and  improving  it,  the  filing  of  the  notice  of  intention  to  prove 
the  value  of  the  improvements,  did  not,  under  the  issue  raised,  render 
evidence  offered  to  prove  the  same,  competent. 

Id.  —Lapsed  Lease — Removal  of  Improvements.—  In  such  action,  where 
a  paper,  purporting  to  be  a  lease  of  the  land  in  controversy  from 
plaintiff  to  defendant,  which  had  lapsed,  was  admitted  in  evidence, 
by  the  terms  of  which  plaintiff  conceded  to  defendant  all  his  improve- 
ments on  the  land,  with  full  power  to  sell  or  remove  the  same,  and 
the  action  was  not  brought  until  six  or  seven  years  after  the  termina- 
tion of  the  lease,  defendant  was  entitled  to  three  months  in  which  to 
remove  his  improvements,  and  plaintiff  to  a  writ  of  possession,  with- 
out paying  for  such  improvements. 

Appeal,  from  a  judgment  allowing  defendant  for 
his  improvements,  from  the  Fourth  Judicial  District 
Court,  Colfax  County.    Judgment  modified. 

Vol.  7  n.  m.— 1  (1) 


2  Maxwell  L.  Gt.  Co.  v,  Santistevan,  [7  N.  M. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  Spbinger  for  appellant. 

Lee  &  FoBT  for  appellee. 

Seeds,  J. — This  was  an  action  in  ejectment, 
brought  by  the  plaintiff  and  appellant,  to  oust  the 
defendant  and  appellee  from  a  portion  of  what  is  known 
as  the  ''Maxwell  Land  Grant,''  in  the  county  of  Colfax, 
and  for  damages  for  rents  and  profits.  To  the  decla- 
ration the  defendant  filed  a  plea  of  not  guilty,  and  also 
gave  notice  that  he  would  prove  the  value  of  his  im- 
provements made  while  upon  the  land.  The  case  was 
tried  to  the  court,  a  jury  having  been  waived;  and  he 
found  in  favor  of  the  plaintiff,  as  to  the  right  of  pos- 
session, but  also  found  that  the  defendant  was  entitled 
to  $350  for  his  improvements,  ''over  and  above  all  ben- 
efits and  profits  which  had  accrued  to  him  from  the  use 
of  said  land,  or  the  occupation  thereof.''  The  plaintiff 
appeals  from  this  finding  of  the  court. 

When  the  testimony  was  offered  to  prove  the  im- 
provements upon  the  part  of  the  defendant,  the  plaintiff 
objected,  for  the  reason  that  there  was  no  issue  raised 
by  the  pleadings  under  which  such  testimony  was 
allowable,  and  after  its  admission  moved  to  strike  it  all 
out  for  the  further  reason  that  the  defendant  was  shown 
not  to  be  a  bona  fide  claimant  of  title  to  the  property 
in  question.     The  objection   and  motion  were   both 

overruled,  to  which  plaintiff  excepted.    It 
io^kicSnmprove-  may  be  remarked,  preliminarily,  that  we 

ments:  admissU  "■  ..., 

biiity  of  evidence  havc  uot  bccu  f avorcd  by  either  a  brief,  or 

any  oral  argument  upon  the  part  of  the 
appellee,  although  time  has  been  given  him  in  which 
to  file  a  brief.  Having  failed,  however,  to  take  advan- 
tage of  the  extension  of  time,  we  do  not  feel  that  we 
are  justified  in  further  delaying  the  decision  of  the  case. 
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We  think  that  the  decision  of  the  court  in  allowing 
proof  of  the  defendant's  improvements,  upon  the 
pleadings,  and  giving  judgment  therefor,  was  errone- 
ous. Section  2270,  Compiled  Laws,  1884,  reads  as  fol- 
lows, so  far  as  the  merits  of  the  case  are  concerned: 
' 'Hereafter,  in  all  actions  of  ejectment  which  are  now 
pending,  or  which  may  hereafter  be  brought,  when  the 
defendant  or  tenant  in  possession  in  such  suit  shall 
have  title  of  the  premises  in  dispute,  either  by  grant 
from  the  government  of  Spain,  Mexico,  or  the  United 
States,  deed  of  conveyance  founded  on  a  grant,  or 
entry  for  the  same,  such  defendant  or  defendants  may 
file,  at  the  time  of  the  filing  of  the  pleas  in  said  cause, 
a  notice  to  the  plaintiff,  that  on  the  trial  of  said  cause, 
he  or  they  will  prove  what  improvements  he  or  they 
may  have  made  on  the  said  lands  in  dispute,  and  the 
value  thereof.''  It  appears  that  this  statute  was  origi- 
nally passed  in  the  Spanish  language,  and  in  its  inter- 
pretation or  construction  that  language  must  govern. 
Section  2615,  Comp.  Laws,  1884.  By  a  proper  transla- 
tion it  appears  that  the  clause,  **or  entry  for  the  same," 
would  read,  rather,  *'or  by  whatsoever  authority 
empowered  by  the  said  governments."  By  that  section, 
properly  translated,  in  all  ejectment  suits,  the  defend- 
ant may  file  a  notice,  when  he  files  his  plea,  of  his 
intention  to  prove  the  value  of  his  improvements. 
Now  it  is  quite  certain  that  by  the  rules  of  pleading,  at 
common  law,  under  the  issue  raised  by  the  plea  of  not 
guilty  to  a  declaration  in  ejectment,  the  defendant 
could  not  have  introduced  evidence  as  to  the  value  of 
his  improvements,  even  admitting  that  at  common  law 
he  could  have  recovered  for  the  same,  under  any  pos- 
sible issue  properly  raised  by  the  pleadings.  As,  then, 
he  has  given  him  by  this  section,  a  new  right — a  statu- 
tory right — he  must  follow  it  strictly.  It  can  only  apply 
to  the  matters  therein  enumerated.  By  that  section, 
then,  it  is  provided  that  when  he  (the  defendant) 
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**shall  have  title  of  the  premises  in  dispute,  either  by 
grant  from  the  governments  of  Spain,  Mexico,  or  the 
United  States,  deed  of  conveyance  founded  on  a  grant," 
or  as  it  is  more  properly  translated,  *^or  by  whatsoever 
authority  empowered  by  the  said  governments  to  make 
a  grant,"  it  shall  be  lawful  for  him  to  give  his  notice, 
and  prove  the  value  of  his  improvements.  But  the  tes- 
timony conclusively  shows  that  the  only  right,  or  title, 
or  claim  which  the  defendant  had  was  that  growing  out 
of  his  squatting  on  the  property,  and  improving  it.  He 
says  himself  that  his  claim  was  founded  simply  upon 
his  labor.  He  had  no  claim  of  any  kind  growing  out 
of  a  grant  from  any  of  the  three  governments  named, 
or  by  means  of  any  conveyances  from  them,  or  from 
any  authority  traceable  to  them.  That  being  true,  we 
are  unable  to  see  how,  under  the  provisions  of  the  sec- 
tion in  question,  there  could  have  been  admitted  any 
proof  of  the  improvements  by  reason  of  the  notice  filled. 
We  do  not  say  that  if  a  proper  pleading  had  been  filed 
the  evidence  might  not  have  been  admissible.  There 
was  admitted  in  evidence  a  paper  purporting  to  be  a 
lease  of  the  land  in  question  from  the  plaintiff  to 
defendant.  This  lease  showed  that  the  defendant  rec- 
ognized the  title  of  the  plaintifif.  Accord- 
rmovai^^lm-  iug  to  a  portlou  of  its  terms,  the  Maxwell 
proyements.        Lwj(j  Graut  Compauy  conceded  to  the 

defendant  all  his  buildings  and  other  improvements 
upon  the  land,  with  full  right  to  sell  or  remove  the 
same.  It  is  true  that  this  action  was  not  based  upon 
the  terms  of  that  lease,  which  had  evidently  been 
allowed  to  lapse.  But  they  introduced  it  in  evidence, 
and  it  is  no  more  than  proper  that  the  defendant  should 
have  the  benefit  of  its  terms,  as  the  plaintiff  waited  six 
or  seven  years  after  the  termination  of  the  lease  before 
commencing  this  action.  The  judgment  of  the  lower 
court  will  be  so  modified  as  to  give  the  defendant  three 
months  to  remove  his  improvements,  when  a  writ  of 
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possession  wiU  issue  in  favor  of  plaintiff,  without  pay- 
ing  the  $350. 

Freeman  and  MgFie,  JJ.,  concur. 

Le£|  J.,  being  of  counsel,  did  not  sit  in  the  case. 


[No.  478.    January  3,  1893.] 

HENEY  HUNEKE,  Appellant,  v.  MARY  DOLD, 

Appellee. 

JUDGXXNT  Creditor— Bill  against  Heir  to  Sdbjiot  Land  to  Pat- 
KENT  OF  Judgment  against  Administrator. — A  suit  in  equity  by  a 
judgment  oredltor  of  an  administrator,  in  the  nature  of  a  creditor's 
bill,  will  not  lie  against  an  heir  of  the  intestate  to  subject  to  the  pay- 
.  ment  of  the  judgment  land  of  which  the  intestate  died  seized.  Judg- 
ments against  administrators,  even  as  such,  are  not  liens  on  real 
estate,  and  can  be  satisfied  out  of  the  lands  of  the  deceased  only 
by  application  to  the  court  directing  the  administrator  to  sell  real 
estate.    Comp.  Laws,  sec.  2228. 

Id. — Necessart  Parties. — In  such  suit  where  it  was  charged  in  the  bill 
that  the  administrator  of  the  decedent  fraudulently  caused  to  be  con- 
veyed to  defendant  certain  land,  the  legal  title  to  which  was  in  a 
third  person  at  the  time  of  decedent's  death,  and  which  the  plaintiff 
was  seeking  to  subject  to  the  payment  of  his  judgment,  the  adminis* 
trator,  such  third  person  and  all  legal  heirs  were  necessary  parties  to 
the  suit. 

Appeal,  from  an  order  sustaining  a  motion  to 
quash  the  process  and  service,  from  the  Fourth  Judi- 
cial District  Court,  San  Miguel  County.  Remanded, 
with  leave  to  complainant  to  amend. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  D.  W.  Veeder  for  appellant. 

**The  real  estate  of  a  decedent  shall  pass  directly 
the  heirs,  and  not  to  the  executor  or  administrator. '' 
Laws,  N.  M.  1889,  sec.  24.  See,  also,  Chavez  v.  Perea, 
3N.  M.  (Gil.)  89;  1  Story's  Eq.  Jur.  [10  Ed.],  sees. 
551,  552. 
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An  action,  like  the  present,  in  aid  of  an  execu* 
tion  at  law,  is  ancillary  to  the  original  suit,  and  is  in 
effect  a  continuance  of  the  suit  at  law.  Hatch  v.  Dow, 
4  McLean,  112;  Winter  v.  Swinburne,  8  Fed.  Eep.  49; 
Hatfield  v.  Bushnell,  1  Blatchf .  393 ;  Jones  v.  Andrews, 
10  Wall.  327,  333;  3  Pom.  Eq.,  sec.  1415. 

The  authority  given  by  statute  to  an  executor  or 
administrator  to  sell  real  estate  for  the  payment  of 
debts  is  a  personal  trust  and  must  not  only  be  strictly 
pursued,  but  strictly  construed.  Yentress  y.  Smith, 
10  Pet.  (U.  S.)  161,175. 

It  is  not  enough  that  there  should  be  a  remedy  at 
law;  it  must  be  plain  and  adequate.  Boyce's  Ex'rs  v. 
Grundy,  3  Pet.  (U.  8.)  210. 

The  jurisdiction  of  equity  is  concurrent  with  that 
of  the  probate  court.  1  Story,  Eq.  Jur.,  sees.  542, 
543;  3  Pom.  Eq.  Jur.,  sec.  1153;  Hawes,  Jur.  of 
Courts,  sees.  39,  47;  Rosenberg  v.  Frank,  58  Cal.  387; 
Delafield  v.  State  of  Illinois,  2  Hill,  159;  OflEutt  v. 
King,  1  MacArthur,  312;  U.  S.  v.  Meyers,  15  Meyers, 
Fed.  Dec,  sec.  938;  Smythe  v.  Henry,  41  Fed.  Eep. 
705,  710. 

The  court  acquired  jurisdiction  of  the  person  of 
defendant  by  service  of  process  by  publication .  Oomp. 
Laws,  1884,  sees.  1899,  1901;  Cooley,  Const.  Lim. 
[3  Ed.]  403,  404;  Galpin  v.  Page,  3  Sawy.  93;  Neflf 
V.  Pennoyer,  Id.  275 ;  Pennoyer  v.  Neff ,  95  U.  S.  714. 

As  to  sources  of  jurisdiction  over  nonresident  de- 
fendant  see  BoswelPs  Lessee  v.  Otis,  9  How.  (U.S.)  336 ; 
Galpin  V.  Page,  3  Sawy.  93,  126;  Edgell  v.  Haywood, 
3  Adkins,  352,  356;  Scott  v.  McMillan,  13  Am.  Dec. 
239;  Eager  et  al.  v.  Price  et  al.,  2  Paige,  Oh.  333,  338; 
Edmeston  &  Riddle,  Ex'rs,  v.  Lyde  &  Walton,  1 
Paige,  Oh.  637;  Beck  v.  Burdett,  Id.  306;  Goodman 
V.  Niblack,  102  U.  S.  556;  Dorsey  v.  Dorsey,  96  Am. 
Dec.  633;  Storm  v.  Waddell,  1  Sandf.  Oh.  494;  2 
Kent,  Oom.  561;    Shainwald  v.  Lewis,  6  Fed.  Rep. 
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766;  Brown  v.  Nichols,  42  N.  Y.  26;  Lynch  v.  John- 
son, 48  Id.  27;  Freedman's  Sav.  and  Trust  Co.  v. 
Earle,  110  U.  S.  710;  Day  v.  Washburn,  24  How. 
352;  Matter  of  the  Empire  City  Bank,  18  N.  Y.  199. 

The  court  acquired  jurisdiction  over  the  subject- 
matter  of  the  controversy.  Laws,  N.  M.  1889,  sec. 
1410;  Comp.  Laws,  1884,  sec.  1444. 

As  to  matter  of  equitable  cognizance,  see  Wil- 
son V.  Fielding,  2  Vernon,  763 ;  Freedman's  Sav.  and 
Trust  Co.  V.  Earle,  110  U.  S.  718,  719. 

As  to  right  of  creditor  of  deceased  debtor  to  pro- 
ceed in  chancery  against  nonresident  heirs  by  publica- 
tion to  subject  land  described  to  payment  of  deced- 
ent's debt.  Carrington  v.  Didier,  8  Gratt.  (Va.)  260, 
cited  in  2  Wait's  Actions  and  Defenses,  427. 

A.  A.  Jones  for  appellee. 

The  district  court  had  no  jurisdiction  to  subject 
the  real  estate  vested  in  appellee  by  inheritance  to  the 
payment  of  appellant's  claim.  5  Am.  and  Eng.  Ency- 
clopedia, pp.  262,  264;  3  Black.  Com.  430;  4  Kent, 
Com.  480;  Hayes  et  al.  v.  Jackson,  6  Mass.  151;  1 
Pom.  Eq.,  sec.  53;  Springfield  v.  Hurt,  15  Fed.  Rep. 
308;  Moline,  etc.,  Co.  v.  Webster,  26  111.  239;  Porter 
V.  Kortrecht,  54  Miss.  67;  5  Am.  and  Eng.  Encyclope- 
dia, 258,  276,  290;  Pryor  v.  Damey,  50  Cal.  388. 

The  court  below  had  no  jurisdiction  to  subject  the 
real  estate  conveyed  to  appellee  by  M.  Romero,  as 
mortgagor,  in  the  manner  described  in  the  bill  of  com- 
plaint, to  the  payment  of  appellant's  claim  against  the 
decedents.  Smith,  Ex'r,  v.  Chapman,  Ex'r,  93  U.  S. 
41;  Talbott  V.  Randall,  3  N.  M.  (Gil.)  367;  Custer  v. 
Custer,  17  W.  Va.  113;  Cook  v.  Ryan,  29  Hun,  249; 
Plynn  v.  Morgan,  55  Conn.  130;  Williams  v.  Green, 
80  N.  C.  76.  See,  also,  Alsop  v.  Mather,  21  Am.  Dec. 
704  (8  Conn.  584) ;  Allen  et  al.  v.  Irwin,  1  Serg.  &  R. 
549,554;  Williams  on  Executors,  443,  note  1;  Id.,  4 
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Am.  Ed.  783,  notel;  Wernick's  Adm'rs  v.  McMurdo, 
5  Rand.  51 ;  Hagthorp  v.  Hook,  1  Gil.  &  J.  270. 

The  return  of  nulla  bona  is  evidence  of  nothing, 
except  that  Felix  Martinez,  administrator  de  bonis  non, 
has  been  guilty  of  a  devastavit.  If  so,  appellant's 
remedy  was  a  proceeding  at  law  against  the  adminis- 
trators for  the  commission  of  such  devastavit.  See 
cases  cited  supra,  and  Merritt  v.  Merritt,  62  Mo.  151 ; 
Turner  v.  EUis,  24  Miss.  173-179;  Wood  v.  Stone,  16 
111.  177;  5  Am.  and  Eng.  Encyclopedia,  271. 

The  defendant  being  a  nonresident,  the  court  had 
no  jurisdiction  to  render  any  kind  of  a  judgment. 
Pennoyer  v.  NeflE,  95  U.  S.  726-733;  Webster  v.  Reid, 
11  How.  459;  Cooper  v.  Smith,  25  Iowa,  270.  See, 
also,  Freeman  on  Judg.,  sec.  611;  Stillman  v.  Young, 
16  m.  327;  2  Wait,  Act.  and  Def.  428;  Storm  v. 
Waddell,  2  Sandf.  Ch.  494;  Winter  v.  Ballon,  1  Johns. 
Ch.  566;  Carrington's  Heirs  v.  Brent  et  al.,  1  McLean, 
167;  Comp.  Laws,  1884,  sees.  1853,  1854;  Webster  v. 
Reid,  11  How.  459;  Cooper  v.  Smith,  25  Iowa,  270. 

The  suit  against  Henry  Dold  as  administrator  was 
brought  more  than  two  years  after  his  appointment, 
and  the  judgment  against  him  as  such  did  not  in  any 
way  affect  the  estate  in  his  hands.  Comp.  Laws,  1884, 
sec.  2225;  Brown  et  al.  v.  Anderson,  Adm'r,  13  Mass. 
202;  5  Am.  and  Eng.  Encyclopedia,  p.  274,  note; 
Goodkin  v.  Sanborn,  3  N.  H.  491;  Dawes  v.  Shed,  15 
Mass.  8;  Thompson  v.  Brown,  16  Mass.  179;  Angell 
on  Lim.,  sec.  170;  13  Am.  and  Eng.  Encyclopedia,  p. 
708,  note;  Littlefield  v.  Eaton,  74  Me.  516;  Wood  on 
Lim.  [1  Ed.],  sec.  188,  p.  389,  note  5. 

The  filing  of  the  motion  in  the  court  below  was 
the  proper  method  of  determining  whether  the  court 
had  jurisdiction  or  not.  12  Am.  and  Eng.  Encyclope- 
dia, 309;  Watterman  V.  Tittle,  18  111.  292;  Nafo  v. 
Cragin,  3  Dill.  476;  Neadv.  Sherwood, 4 Redf.  (N.  Y.) 
352;  Jones  v.  Andrews,  10  Wall.  327. 
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Lee,  J. — This  is  a  suit  in  equity  brought  by  a 
judgment  creditor  of  decedent's  administrator  against 
one  of  their  heirs,  a  nonresident  of  the  territory,  to 
subject  the  real  estate  in  the  territory,  which  such  heir 
inherited  from  the  decedents,  to  the  payment  of  their 
(decedents')  debt. 

The  bill  of  complaint,  which  is  sworn  to,  is  in  the 
nature  of  a  creditor's  bill.     It  recites  that  decedents,  at 
the  time  of  their  death,  were  indebted  to  complainant; 
that  in  December,  1884,  an  administrator  was  appointed 
by  the  probate  court  of  San  Miguel  county ;  that  said 
administrator  failed  to  pay  complainant's  claim,  he 
mstituted  suit  against  him  in  the  district  court  of  San 
Miguel  county,  at  the  March  term,  1887,  and  recovered 
judgment  for  the  amount  of  said  claim,  with  interest 
and  costs ;  that  the  said  administrator  then  promised 
to  pay  the  said  judgment,  but  failed  to  do  so,  and  in 
November,  1887,  resigned  his  trust  as  administrator, 
and  an  administrator  de  bonis  non  was  appointed  by 
the  probate  court  to  succeed  him ;  that  in  April,  1890, 
the  said  judgment  still  remaining  unpaid,  complainant, 
by  proceedings  of  scire  facias  in  the  district  court  of 
San  Miguel  county,  revived  the  same  against  the  admin- 
istrator de  bonis  non,  and  judgment  was  then  and 
there  rendered  against  the  said  administrator  de  bonis 
non,  by  default,  for  the  amount  of  said  judgment;  that 
on  April  26,  1890,  complainant  sued  out  an  execution 
on  his  said  judgment,  and  placed  the  same  in  the  hands 
of  the  sheriflE  of  San  Miguel  county,  which,  after  being 
duly  served  as  required  by  law,  was  returned  nulla 
bona;    and  that  the  personal  estate  of  decedents  is 
wholly  exhausted,  leaving  said  judgment  still  in  force, 
and  wholly  unpaid.     The  bill   of  complaint  further 
recites  that  decedents,  at  the  time  of  their  death,  were 
lawfully  seized,  in  fee  simple,  of  certain  specific  real 
estate  in  the  county  of  San  Miguel  and  territory  of  New 
Mexico,  and  gives  a  full  and  complete  description  of 
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the  same ;  that  all  of  said  real  estate,  since  the  death  of 
decedents,  became,  by  descent,  the  property  of  their 
three  sole  heirs, — one  of  them  the  defendant  to  this 
bill;  that  prior  to  the  bringing  of  the  present  action 
the  separate  interests  of  the  other  two  heirs  in  all  of 
said  real  estate  had  passed  by  involuntary  alienation 
into  the  hands  of  innocent  purchasers,  and  beyond  the 
reach  of  decedents'  creditors ;  and  that  the  interest  of 
the  defendant,  which  is  an  undivided  one  third  part  of 
all  said  real  estate,  is  now  all  that  remains  in  the  hands 
of  said  heirs,  or  any  or  either  of  them,  to  be  subjected 
to  the  payment  of  complainant's  judgment.  The  bill 
of  complaint  further  recites  that  one  specific  piece  of 
real  estate,  which  is  also  fully  described,  was  by  one  of 
the  decedents,  prior  to  his  death,  sold  and  disposed  of, 
and  a  mortgage  upon  it  taken  back  for  a  large  part  of 
the  purchase  money;  and  that  after  his  death,  the 
mortgage  debt  still  remaining  due  and  unpaid,  it  was 
agreed  between  such  grantee  and  mortgagor  in  said 
mortgage,  and  the  administrator,  to  take  a  conveyance 
of  said  real  estate  in  satisfaction  of  the  mortgage  debt, 
and  that  the  said  administrator,  in  pursuance  of  such 
agreement,  and  contrary  to  law,  authorized  and  directed 
such  reconveyance  to  be  made  to,  and  in  favor  of,  the 
defendant;  and  that  such  real  estate  thereby  became, 
and  is  claimed  by  defendant  to  be,  her  sole  and  sepa- 
rate property,  and  she  refuses  to  allow  the  same  to  be 
applied  to  the  payment  of  complainant's  judgment. 
The  bill  of  complaint  also  recites  that  a  lis  pendens  was 
duly  filed  in  the  probate  court  of  San  Miguel  county, 
as  required  by  law,  against  all  of  said  real  estate. 
Then  follows  the  prayer  of  the  bill,  for  an  accounting 
of  the  amount  due  complainant  under  said  judgment ; 
the  establishment  of  a  lien  against  all  real  estate 
descended  to  defendant,  and  particularly  against  that 
portion  fraudulently  conveyed  to  her  in  satisfaction  of 
the  mortgage  debt  due  decedents'   administrator,  to 
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the  full  amount  found  due  upon  auch  accounting;  and 
that  defendant  be  decreed  to  pay  the  full  amount  so 
ascertained,  and,  upon  her  failing  to  do  so,  her  interest 
in  all  the  lands  and  premises  so  descended,  or  so  much 
thereof  as  may  be  necessary,  be  sold  under  a  decree  of 
the  court  for  the  satisfaction  of  the  same.    An  affidavit 
showing  defendant  to  be  a  nonresident  of  the  territory 
was  filed  with  the  bill  of  complaint,  and  upon  this  the 
clerk  published  the  usual  notice  to  the  defendant  of  the 
pendency  of  said  cause,  and  ser^dce  upon  defendant 
was  thereupon  obtained  by  publication.    At  the  term 
of  court  to  which  said  process  was  made  returnable, 
defendant  appeared  by  her  solicitors,  but  whether  gen- 
erally or  specially  the  record  does  not  clearly  disclose, 
and  moved  to  quash  the  process  and  service  of  process, 
and  dismiss  the  proceeding,  for  the  reason  that  the 
court  had  no  jurisdiction  of  the  defendant  or  subject- 
matter;  that  the  complainant  had  no  lien  upon  the  real 
estate  of  the  defendant ;  that  the  cause  of  action  set  up 
in  said  bill  was  a  personal  one,  and  no  personal  service 
of  process  had  been  made  on  defendant ;  and  that  a 
court  of  equity  had  no  jurisdiction  to  grant  the  relief 
prayed  for  in  the  bill  of  complaint.     This  motion  after 
argument  was  sustained  by  the  court,  and  the  proceed- 
ing dismissed,  and  an  order  entered  to  that  effect.    Com- 
plainant thereupon  appealed  from  such  order,  and  it  is 
that  which  this  court  is  now  asked  to  review. 

This  court  has  held  that  the  equity  jurisdiction 
conferred  upon  it  by  the  general  government  is  the 
same  as  the  high  court  of  chancery  of  England  pos- 
sesses, and  is  subject  to  neither  limitation 
herrtorobSKi""  ^^^  rcstraiut  by  state  legislation.     '*The 
Lgidnrt^mdSTni!  co^rt  is  bound  to  exercise  the  jurisdiction, 
tr«or.  •£  ^j^^  i^jm^  according  to  the  received  prin- 

ciples of  equity,  states  a  case  for  equity  relief.     The 
absence  of  a  complete  and  adequate  remedy  at  law  is 
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the  only  test  of  equity  jurisdiction.''    Garcia  yPerea 
V.   Barela,   6  N.  M.   239.     The  power  applicable  to 
this  case  has   been   defined  by  the    supreme    court 
of  the  United  States  to  be  as  follows:     "The  rule 
requiring  the  existence  of  special  circumstances,  bring- 
ing the  case  under  some  recognized  head   of  equity 
jurisdiction  y   should  not  only  be  insisted  upon  with 
vigor,  whenever  the  property  sought  to  be  reached  con- 
stitutes, as  here,  assets  of  a  deceased  debtor,  which 
have  already  been  subjected  to  administration  and  dis- 
tribution ;  but  some  satisfactory  excuse  should  be  given 
for  the  failure  of  the  creditor  to  present  his  claim,  in 
the  mode  prescribed  by  law,  to  the  representative  of  the 
estate,   before   distribution.     Williams  v.  Gibbes,  17 
How.  239,  254,  255  (58  U.  S.  XV,  135, 140);  Pharis  v. 
Leachman,  20  Ala.  662.^'     **In  England  the  courts  of 
chancery  took  jurisdiction  of  bills  against  executors 
and  administrators  for  discovery  and  account  of  assets, 
and  to  reach  property  applicable  to  the  payment  of  the 
debts  of  deceased  persons,  not  merely  from  their  general 
authority  over  trustees  and  trusts,  but  from  the  im- 
perfect and  defective  power  of  the  ecclesiastical  courts. 
It    was    sufficient    that    a    debt  existed   against    the 
estate  of  the  decedent,  and  that  there  was  property 
which  should  be  applied  to  its  payment,  to  justify  the 
interposition  of  the  court;  but,  when  a  distribution  of 
the  funds  had  been  made,  another  creditor  could  not 
ask  for  a  return  of  the  moneys  from  the  distributees, 
or  for  a  proportionate  part,  if  he  had  received  notice  of 
the  original  proceedings,  and  had  been  guilty  of  lax  or 
unreasonable  neglect.     Sawyer  v.  Birchmore,  1  Keen, 
391."     * 'In  this  country,  there  are  special  courts  estab- 
lished in  all  the  states,  having  jurisdiction  over  estates 
of  deceased  persons,  called  'probate  courts,'  'orphans' 
courts,'  or  'surrogate  courts,'  possessing,  with  respect 
to  personal  assets,  nearly  all  the  powers  formerly  exer- 
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cised  by  the  court  of  chancery  and  the  ecclesiastical 
courts  in  England.  They  are  authorized  to  collect  the 
assets  of  the  deceased ;  to  allow  claims ;  to  direct  their 
payment,  and  the  distribution  of  the  property  to  lega- 
tees or  other  parties  entitled;  and,  generally,  to  do 
everything  essential  to  the  final  settlement  of  the  affairs 
of  the  deceased,  and  the  claims  of  the  creditors  against 
his  estate.''  Unless  special  reasons  are  set  forth  in  the 
bill,  creditors  must  first  comply  with  all  the  require- 
ments of  the  statutes  for  the  collection  of  their  claims, 
and  exhaust  their  remedy  at  law,  before  resorting  to 
equity.  Sections  2228  and  2229  of  the  Compiled  Laws, 
provide  as  follows:  **2228.  Whenever,  after  inven- 
tory and  appraisement  therein  as  herein  provided,  it 
shall  appear  that  the  personal  estate  of  any  decedent 
is  insufficient  to  dischai^e  the  just  debts  allowed 
against  his  or  her  estate,  and  the  legacies  charged  there- 
on, resort  may  be  had  to  the  real  estate,  and  the  same 
may  be  sold,  mortgaged,  or  leased  by  the  executor  or 
administrator,  in  cases  where  power  to  that  end  is  con- 
tained in  the  will,  or  otherwise  upon  the  order  of  the 
court,  as  follows,  to  wit:  2229.  The  executor  or 
administrator  shall  present  to  the  district  court  of  the 
county  in  which  letters  testamentary  or  administration 
were  issued  his  petition,  setting  forth  the  amount  and 
value  of  the  personal  estate  according  to  the  inventory 
and  appraisement  thereof,  and  if  sale  has  been  made  of 
such  personal  estate,  the  amount  received  from  such 
sale ;  the  amount  of  debts  and  claims  allowed  against 
the  estate,  and  the  amount  still  existing  and  not  allowed, 
so  far  as  the  same  may  be  known ;  the  amount  of  leg- 
acies, if  any,  for  the  payment  of  which  resort  must  be 
had  to  the  real  estate  -,  and  describing  particularly  the 
whole  of  the  real  estate  whereof  the  decedent  died 
seized,  or  in  or  to  which  he  or  she,  at  the  time  of  his  or 
her  decease,  had  any  interest,  claim,  or  right;  the  nature 
of  his    or    her    claim,    right,    or    title;    the    nature 
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and  value  of  the  several  parcels  of  such  real  estate, 
respectively;  and,  if  the  same  or  any  thereof  is  incum- 
bered, the  nature  and  amount  of  such  incumbrance, 
— and  pray  the  aid  of  the  court  in  the  premises.  To 
such  petition  the  widow  or  husband  and  heir  at  law  of 
such  decedent,  and  the  devisees  of  such  real  estate,  if 
the  same  or  any  thereof  be  devised  in  the  will  of  the 
decedent,  and  the  guardians  of  such  of  them  as  may 
be  minors,  shall  be  made  defendants." 

Real  estate  of  decedents,  in  this  territory,  descends 
to  the  heir;  and  whether  it.  could  or  could  not  be 
reached  by  a  creditor's  bill,  under  the  rules  of  the  com- 
mon law,  it  is  not  necessary  for  us  to  determine.  The 
legislature  of  the  territory  has  provided  in  the  foregoing 
sections  that  it  may  be  done,  and  the  mode  of  doing  it, 
and  the  means  that  shall  be  adopted  in  its  enforcement. 
It  was  clearly  in  the  power  of  the  legislature  to  pre- 
scribe the  proceedings  by  which  courts  should  be 
governed  in  cases  of  that  kind,  and  it  has  been  so  held 
by  the  supreme  court  of  the  United  States.  In  the 
case  of  Hornbuckle  v.  Toombs,  18  Wall.  656,  it  has 
said  ^'that  the  practice,  pleadings,  and  forms,  and 
modes  of  proceeding  of  the  territorial  courts,  as  well  as 
their  respective  jurisdiction,  subject,  as  before  said,  to 
a  few  express  or  implied  conditions  in  the  organic  act, 
were  intended  to  be  ]eft  to  the  legislative  action  of  the 
territorial  assemblies."  The  act  does  not  circumscribe 
or  limit,  the  power  of  the  court,  but  opens  up  a 
remedy  to  a  creditor,  by  which  he  may  be  able  to 
reach,  as  a  security  for  his  debt,  the  real  estate 
of  his  deceased  debtor  in  the  heirs,  —  a  remedy 
which,  if  it  existed  before,  was  of  doubtful  authority. 
The  act  requires  to  be  brought  before  the  court  all  the 
parties  who  may  be  interested  in  the  proceedings,  and 
such  showing  as  to  the  condition  and  circumstances  of 
the  estate,  and  its  administration,  as  will  enable  the 
court  to  adjust  and  determine  the  rights  of  all  parties  ac- 


Jan.  1893]  Huneee  v.  Dold.  15 

eording  to  the  rules  of  equity.  This  suit  was  not  brought 
under  the  provisions  of  the  above  act,  but  under  the 
general  rules  of  equity  by  which  a  creditor's  bill  may 
be  sustained.    A  creditor's  bill,  in  American  practice, 
is  a  proceeding  to  enforce  the  security  of  a  judgment 
creditor  against  the  property  or  interest  of  his  debt- 
or.   The  action  proceeds  upon  the  theory  that  the  judg- 
ment is  in  the  nature  of  a  lien  such  as  may  been  enforced 
in  equity,  or  by  means  of  which  a  party  seeks  to  remove 
a  fraudulent  conveyance  out  of  the  way  of  his  execu- 
tion.    The  lien  has  been  defined  by  the  supreme  court 
of  the  United  States  as  follows:     ''The  filing  of  a  cred- 
itor's bill,  and  the  service  of  process,  creates  a  lien  in 
equity  upon  the  effects  of  the  judgment  debtor.     It  has 
been  aptly  termed   *an  equitable  levy.'"    Miller  v. 
Sherry,  2  Wall.  248.  The  judgment  in  this  case,  as  set 
forth  in  the  bill,  is  against  an  administrator.     Admin- 
istrators are  not  invested  with  title  to  the  real  estate 
of  their  intestates.     Judgments  against  them,  even  in 
their  official  capacities,  are  not  liens  on  real  estate. 
Such  judgments  can  be  satisfied  out  of  the  lands  of  the 
deceased  only  in  the  same  manner  in  which  satisfaction 
of  other  demands  may  be  procured, — by  an  application 
to  the  court  directing  the  administrator  to  sell  real 
estate.     On  this  application  the  judgment  is  neither 
entitled  to  be  treated  as  a  lien,  nor  as  conclusive  evi- 
dence of  the  debt.     Guided  by  these  considerations, 
the  court  of  chancery  will  protect  the  equitable  right  of 
third  persons  against  the  legal  lien,  and  will  limit  that 
lien  to  the  actual  interest  which  the  judgment  debtor 
had     in     the    estate     at  the    time    the    judgment 
was  rendered.     Freeman,   Judgments,    sections   357, 
358.     This  suit  is  not  against  a  judgment    debtor. 
Therefore  the  filing  of  the  bill  and  the  service  of  proc- 
ess would  not  create  a  lien  against  the  property  of  the 
judgment  debtor.     It,   therefore,   lacks  the  essential 
requirements  of  a  creditor's  bill. 
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It  is  charged  in  the  bill  that  the  decedents,  during 

their  lifetime,  conveyed  certain  specific  parcels  of  real 

Creditor's  bill:    ©statc  to  onc  M.  Romcro,  in  part  payment 

Sc"""^  ^"'     of  which  he  gave  a  mortgage ;  that  after 

the  death  of  the  decedents,  Henry  Dold, 
their  administrator,  procured  a  deed,  in  settlement  of 
the  mortgage  from  M.  Romero,  to  the  defendant;  that 
the  conveyances  then  made  were  in  violation  of  the 
rights  of  the  complainant;  that  they  be  set  aside,  and 
the  lands  thus  conveyed  be  decreed  subject  to  be  sold  to 
pay  his  debts.     Neither  Henry  Dold  nor  M.  Romero 
are  made  parties  to  the  suit.  In  Gaylords  v.  Kelshaw  et 
al.,  1  Wall.  81,  it  is  held:     ^'In  a  bill  to  set  aside  a 
conveyance  as  made  without    consideration,    and  in 
fraud  of  creditors,  the  alleged  fraudulent  grantor  is  a 
necessary  defendant  in  the  bill."    Also,  in  Miller  v. 
Shej ry,  2  Wall.  250,  where  there  was  a  lis  pendens  set 
up,  as  in  this  case,  the  court  said:     '^There  is  another 
reason  why  the  bill  could  not  operate  as  a  constructive 
notice.     Williams,  who  held  the  legal  title,  was  not  a 
party.     We  apprehend  that,  to  affect  a  purchaser  pen- 
dente lite,  it  is  necessary  to  show  the  holder  of  the 
legal  title  was  impleaded  before  the  purchase  which  is 
to  be  set  aside."    Further  on  the  court  says:     '*It  was 
gross  irregularity  to  take  a  decree  against  Miller  with- 
out Williams  being  before  the  court,  and  if  the  attention 
of  the  court  had  been  called  to  the  subject  the  amended 
bill  must  have  been  dismissed.    The  decree    against 
Miller,   as  to  the  premises  in  controversy,  is  a  legal 
anomaly."     The  case  as  made  by  the  biU  under  con- 
sideration is  open  to  the  same  objection.    M.  Romero, 
the  alleged  fraudulent  grantor,  was  the  holder  of  the 
legal  title  at  the  time  of  the  death  of  Andres  Dold,  the 
original  debtor,  and  would  be  a  necessary  party  in  a 
proceeding  to  reach  the  real  estate  conveyed  by  him  to 
the  defendant ;  and  to  bring  the  case  within  the  require- 
ments of  a  creditor's  bill|  so  as  to  subject  the  real  estate 
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of  the  decedent  debtor  to  be  sold  to  pay  the  debts  of 
the  estate,  it  would  be  necessary  that  the  administrator 
of  the  estate  be  a  party  thereto, — as  well,  also,  the  legal 
heirs.  While  the  courts  of  chancery  in  this  territory 
hold  supervisory  jurisdiction  over  the  administration 
of  estates,  which  power  they  have  derived  from  general 
'equity  jurisdiction,  yet  it  will  be  exercised  only  in  ac- 
cordance with  the  requirements  and  provisions  of  the 
statutes,  when  they  are  plain,  adequate,  and  suflScient. 
Therefore,  in  a  bill  by  a  creditor,  in  the  nature  of  a 
creditor's  bill  to  sell  the  real  estate  of  a  deceased  person, 
it  is  necessary  to  set  forth  and  comply  with  the  essential 
requirements  of  the  statute  for  the  sale  of  real  estate 
by  administrators  for  the  payment  of  debts  of  the  es- 
tate. Under  the  circumstances  and  facts  as  set  forth  in 
the  bill  of  complaint  in  this  case,  this  court  is  of  opin- 
ion that  the  bill  should  have  been  amended  in  accord- 
ance with  the  view  herein  expressed.  The  case  will  be 
remanded  to  the  court  below,  with  leave  to  the  plaintiff 
to  amend  his  bill  generally,  and,  if  he  fails  to  do  so, 
that  it  shall  be  dismissed  without  prejudice. 

Seeds,  Freeman,  and  McFie,  JJ.,  concur. 


[No.  501.     January  3,  1893.] 

JOSEFA  S.  DE  MANDEEFIELD,  Appellant,  v. 
NEILL  B.  FIELD,  Administrator  of  WILLIAM 
S.  WOODSIDE,  Deceased,  and  THOMAS  B. 
CATRON,  Appellees. 

Partnership,  Legal  Effect  of  Assignment  of  Interest  In. —  An 
assignment  by  a  partner  of  his  interest  in  the  firm  dissolves  the  part- 
nership, but  does  not  make  the  assignee  a  copartner,  or  tenant  in 
common  in  the  property,  with  the  other  partners.  The  extent  of  such 
assignment  is  an  interest  in  the  surplus,  if  any,  which  may  remain 
after  the  payment  of  the  partnership  debts^  and  the  settlement  of 
accounts  between  the  partners. 

Vol.  7  n.  m. — 2 
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Id. — AccouKTiNG — Bill  IN  Equity— Parties. — In  a  suit,  by  bill  in  equity, 
by  the  assignee  of  a  deceased  partner  for  an  acconnting,  against  the 
sorvivisg  partners  and  representatives  of  other  deceased  partners, 
the  administrator  of  the  assignor  is  a  necessary  party,  without  whom 
the  bill  is  fatally  defective,  and  the  action  can  not  be  maintained. 

Id. — Assignment — Sanity  op  Assignor — Finding  op  Master.— The  fail- 
*  ure  of  the  master,  in  such  suit,  to  make  a  finding  on  the  issue  of . 
the  sanity  of  the  assignor  at  the  time  of  making  the  assignment  to  the 
complainant,  was  equivalent  to  finding  that  issue  in  favor  of  the 
assignee,  and  not,  therefore,  error  of  which  the  assignee  could  com- 
plain. 

Id.— Fraud — Failure  op  Proop — Dismissal  op  Bill.— Where,  in  such 
suit,  the  evidence  furnished  no  basis  upon  which  an  equitable  adjust- 
ment of  the  partnership  business  could  be  made,  and  the  claim  of 
complainant  was  attempted  to  be  made  out  by  vague  imputations  of 
fraud  on  the  part  of  the  other  partners,  resting  upon  mere  conjecture, 
without  any  eyidence  of  actual  fraud,  the  bill  was  properly  dismissed. 

Appeal,  from  a  decree  for  defendants,  from  the 
First  Judicial  District  Court,  Santa  Fe  County.  De- 
cree affirmed,  without  prejudice  to  complainant. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chables  H.  Gildersleeve  for  appellant. 

The  assignee  of  a  note,  in  suing  upon  the  note, 
need  not  file  a  copy  or  the  original  of  a  written  assign- 
ment, as  the  action  is  not  on  the  assignment,  but  on 
the  note,  although  the  assignment  would  have  to  be 
introduced  in  evidence  in  order  to  make  out  a  right  of 
action  in  the  assignee.  Treadway  v.  Cobb,  18  Ind.  36. 
See,  also.  Lash  v.  Perry,  19  Ind.  322;  Eausch  v.  Trus- 
tees, 107  Id.  1. 

Even  when  the  evidence  is  such  it  is  impossible  to 
arrive  at  any  degree  of  certainty,  if  it  is  sufficient  to 
aflford  a  reasonable  ground  of  presumption  one  way  or 
the  other,  the  master  is  bound  to  find  in  favor  of  such 
presumption.    2  Danl.  Ch.  PL  and  Pr.,  pp.  1298, 1299. 
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Neill  B.  Field  for  appellees. 

• 

Lee,  J. — On  the  sixth  day  of  December,  1887, 
William  S.  Woodside  died  intestate  in  the  county  of 
Bernalillo,  and  the  defendant  Field  was  appointed  his 
administrator,  and  took  possession  of  his  assets.     On 
the  fifth  day  of  December,  1888,  the  complainant  filed 
her  bill  of  complaint  in  the  district  court  of  Santa  Fe 
iiounty  against  the  defendant  Field,  and  Thomas  B. 
Catron,  in  which  she  alleged  that  on  the  thirteenth  day 
of  January,  1885,  Woodside,  William  H.  Manderfield, 
and  Catron  entered  into  a  copartnership  for  the  purpose 
of  carrying  on  a  trading  post  at  Ft.  Wingate,  New 
Mexico ;  that  the  said  parties  were  equal  partners  in  the 
said  business ;  that  on  the  first  day  of  August,  1888,  the 
said  W.  H.  Manderfield  sold,  transferred,  and  conveyed 
to  the  complainant  all  his  right,  title,  and  interest  in 
and  to  said  firm,  its  assets,  accounts,  properties,  and 
moneys.     The  bill  contains  many  specific  allegations 
of  wrongdoing  on  the  part  of  Woodside  and  Catron 
with  reference  to  the  partnership  property;  alleges  that 
William  H.  Manderfield  died  on  the  third  day  of  De- 
cember, 1888 ;  and  prays  that  an  account  may  be  taken, 
and  that  the  defendants  be  compelled  to  set  forth  a  full, 
true,  and  just  account  of  all  moneys  and  property  of 
the  said  firm  now  in  their  hands,  and  of  all  the  profits, 
sales,  and  expenditures  thereof,  together  with  all  sums 
drawn  by  them,  or  either  of  them,  from  the  said  firm, 
and  of  all  the  transactions,  of  any  sort  or  kind,  which 
may  be  pertinent  to  the  issues  and  questions  herein, 
and  that  the  defendants  may  be  decreed  and  compelled 
to  pay  to  the  complainant  all  sums  found  to  be  due  to 
her  upon  such  accounting.     The  bill  also  contains  a 
prayer  for  general  relief.     Three  exhibits  are  referred 
to  in  the  bill,  only  two  of  which  were  filed  with  it. 
The  third,  being  the  assignment  upon  which  the  com- 
plainant bases  her  right  of  action,  was  not  filed  with 
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the  bill,  nor  was  any  reason  assigned  for  the  failure  on 
the  part  of  the  complainant  to  file  it,  or  a  copy  of  it,  as 
required  by  our  statute.  The  defendant  Field  pleaded 
to  the  bill  that  at  the  time  of  the  pretended  assignment 
W.  H.  Manderfield  was  non  compos  mentis,  and  inca- 
pable of  making  the  assignment,  and,  that,  therefore, 
no  right  passed  to  the  complainant  by  virtue  of  it.  He 
also  answered,  denying  the  material  allegations  in  the 
bill.  The  defendant  Catron  filed  an  answer  in  which 
he  denied  all  the  material  allegations  of  the  complain- 
ant's bill,  and  charged  that  W.  H.  Manderfield  had 
drawn  out  of  the  business  of  the  partnership  moneys 
greatly  in  excess  of  his  just  share  and  proportion. 
Replications  having  been  filed,  the  case  was  on  the 
twentieth  day  of  November,  1889,  referred,  by  the  fol- 
lowing order:  *^It  is  hereby  ordered  by  the  court  that 
John  P.  Victory  be,  and  he  is  hereby,  appointed  spe- 
cial master  to  take  the  testimony  in  this  cause,  and  to 
report  the  same,  with  his  opinion  thereon,  to  the  court. '^ 
This  order  of  reference  appears  to  have  been  treated  by 
the  master  and  the  counsel  engaged  in  the  case  as  broad 
enough  to  authorize  the  taking  of  testimony  upon  all 
the  issues  made  by  the  pleadings,  and  under  it  evidence 
was  offered  by  the  complainant  by  which  she  attempted 
to  establish  her  right  to  an  accounting  against  the 
defendants,  and  also  to  show  what,  on  such  accounting, 
was  due  her,  as  the  assignee  of  William  H.  Manderfield. 
The  master  excluded  the  assignment  offered  in  evi- 
dence upon  the  ground  that  it  was  the  foundation  of 
the  complainant's  action,  and  was  inadmissible,  be- 
cause not  filed  with  the  bill  of  complaint.  Certain 
pages  of  a  book  claimed  by  the  complainant  to  be  the 
ledger  of  Woodside  were  offered  and  admitted  by  the 
master,  over  the  objection  of  the  defendant  Field. 
Evidence  was  offered  on  both  sides  as  to  the  mental 
condition  of  Manderfield  at  the  time  of  the  alleged 
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assignment.  The  master  also  admitted,  over  the  objec- 
tion of  defendant  Field,  three  letters  written  by  Field 
to  Gildersleeve  shortly  after  his  appointment  as  admin- 
istrator. Certain  drafts,  notes,  and  mortgages  were 
also  admitted,  over  the  objection  of  the  defendant,  but 
in  his  brief  Mr.  Gildersleeve  says  that  the  complainant 
claims  nothing  on  account  of  those  instruments.  The 
master  reported  that  there  was  no  proper  evidence  in 
the  case  tending  to  establish  a  privity  between  the  com- 
plainant and  the  defendants,  or  either  of  them,  and 
that  the  proof  failed  to  substantiate  the  allegations  of 
the  bill.  He  declined  to  find  on  the  issue  of  Mander- 
field's  sanity,  stating  that  he  deemed  such  finding 
unnecessary,  and  reported  as  a  conclusion  of  law  that 
the  complainant  was  not  entitled  to  any  relief.  Objec- 
tions were  filed  by  the  complainant,  which,  by  consent, 
were  to  stand  as  exceptions  to  the  master's  report ;  and 
those  exceptions,  upon  argument,  were  overruled  by 
the  court,  and  a  decree  was  entered  dismissing  the  com- 
plainant's bill.  From  that  decree  she  appeals  to  this 
court. 

The  real  questions  which  must  determine  this 
case  arise  in  the  peculiar  and  anomalous  character 
of  the  proceedings.  An  assignee  of  a  deceased  partner 
files  her  complaint  against  a  surviving  partner,  and  an 
administrator  of  a  deceased  partner,  without  making 
the  administrator  of  the  estate  of  her  assignor  a  party 
thereto,  calling  upon  the  surviving  partner  and  admin- 
istrator of  the  deceased  partner  to  account  to  her  for 
all  moneys  and  property  of  said  firm  now  in  their 
hands,  and  all  the  profits,  sales,  and  expenditures 
thereof,  together  with  all  sums  drawn  by  them,  or 
either  of  them,  from  said  firm,  and  all  the  transactions, 
of  any  sort  or  kind,  which  may  be  pertinent  to  the 
issues  and  questions  herein,  and  that  the  said  defend- 
ants may  be  decreed  and  compelled  to  pay  unto  the 
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petitioner  all  sums  so  found  due  her  upon  such  account- 
partnership,  '^^S'  The  assignment  of  W.  H.  Mander- 
ISir^memSf  field  (the  deceased  partner)  to  the  com- 
interest  in.  plaiuaut  was  offercd  in  evidence  by  the 
complainant,  which  was  objected  to  by  the  defendants 
for  the  reason  that  a  copy  thereof  had  not  been  filed 
with  the  complaint,  as  required  by  statute.  The  objec- 
tion was  sustained  below,  which  action,  it  is  urged  here, 
was  error,  and  should  reverse  the  case.  Suppose,  for 
the  purpose  of  investigating  other  points  in  the  case, 
we  assume  that  the  said  assignment  had  been  admitted 
in  evidence,  and  we  were  considering  the  case  from  that 
standpoint.  The  assignment  of  W.  H.  Manderfield  to 
the  complainant  had  the  effect  to  dissolve  the  partner- 
ship which  had  existed  between  him  and  Thomas  B. 
Catron  and  William  S.  Woodside,  but  it  did  not  make 
his  assignee  a  copartner  with,  or  tenant  in  common  in 
the  property  with,  the  other  two  partners.  She  did 
not,  by  the  assignment,  become  the  owner  of  a  third 
interest  in  the  partnership  property.  The  effects  or 
property  of  a  partnership  belong  to  the  firm,  and  not 
to  the  individual  partners,  each  of  whom  is  entitled 
only  to  a  share  of  what  may  remain  after  payment  of 
the  partnership  debts,  and  after  settlement  of  the 
accounts  between  the  partners.  Thus  in  Taylor  v» 
Fields,  4  Ves.  396,  it  is  said:  **A  party  coming  into 
the  right  of  a  partner  (in  any  mode;  either  by  purchase 
from  such  partner  or  his  personal  representatives,  or 
under  an  execution  or  commission  of  bankruptcy) 
comes  into  nothing  more  than  an  interest  in  the  part- 
nership, which  can  not  be  tangible,  can  not  be  made 
available  or  be  delivered,  but  under  an  account  between 
the  partnership  and  the  partner;  and  it  is  an  item  in 
the  account  that  enough  must  be  left  for  the  partner- 
ship debts.''  The  utmost  extent  of  the  transfer  by  the 
assignment  of  W.  H.  Manderfield  to  the  complainant 
was  an  interest  in  the  surplus,  if  any,  which  might 
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remain  after  all  debts  of  the  firm  should  be  paid,  and 
after  his  liabilities  to  his  copartners,  as  such,  had  been 
discharged.  The  effect  of  the  assignment  was  to  dis- 
solve the  partnership,  and  to  clothe  the  complainant 
with  power  to  compel  an  accounting  and  settlement  of 
the  business  of  the  partnership,  to  ascertain  what,  if 

anything,  her  interest  might  be,  on  its  full 

Accountikg:  bill        i  •       i  j.         n  *         ^i         •  ^  • 

inequity:  par-     adjustmeut.     ouppose,  for  the  mvestiga- 

tion  of  the  case,  it  is  conceded  that  W.  H. 
Manderfield  bad  an  assignable  interest  in  the  partner- 
ship property,  which  passed  by  the  assignment  to  the 
complainant,  and  which  she  has  a  right,  in  a  court  of 
equity,  to  enforce.  It  becomes  a  leading  and  controll- 
ing question,  lying  at  the  very  foundation  of  the  case, 
whether  there  are  any  obligations  of  debt  outstanding 
against  the  firm,  and  whether  W.  H.  Manderfield  has 
fully  discharged  his  obligations  to  his  copartners ;  and 
this  could  not  be  adjudged  without  the  said  W.  H. 
Manderfield  or  his  administrator  was  a  party  to  the 
suit,  as  it  is  a  universal  rule  in  equity  that,  upon  a  bill 
for  an  accounting,  the  party  against  whom  a  balance  is 
found  will  be  decreed  to  pay  it.  Suppose  the  balance 
should  be  found  against  W.  H.  Manderfield.  It  could 
not  be  decreed  against  his  estate,  for  the  reason  that 
his  administrator  is  not  a  party.  It  could  not  be  decreed 
against  the  complainant,  for  the  reason  that,  as  an 
assignee,  she  is  not  liable  for  the  partnership  obliga- 
tion. And  yet,  whether  she  has  an  interest  in  the  part- 
nership, or  acquired  anything  under  the  assignment^ 
can  be  determined  only  by  a  final  and  conclusive  settle- 
ment of  the  partnership  accounts  between  all  the  part- 
ners, or  their  representatives.  Yet  in  this  case  W.  H. 
Manderfield,  one  of  the  partners,  or  his  administrator, 
is  not  made  a  party.  Manifestly,  this  is  an  incurable 
defect.  No  decree  can  be  made  for  an  accounting  until 
all  the  partners,  or  their  representatives,  are  made  par- 
ties.    *'The  court  can  not  enter  a  decree  in  a  suit  in  the 
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absence  of  a  party  whose  rights  must  necessarily  be 
affected  by  such  decree,  and  the  objection  may  be  taken 
at  any  time  upon  the  hearing,  or  in  the  appellate  court. 
Coiron  et  al.  v.  Millaudon  et  al.,  19  How.  113. 

It  may,  however,  be  urged  that  the  court  should 
not  have  dismissed  the  bill,  but  have  allowed  the  proper 
parties  to  have  been  brought  in  by  a  supplemental  bill. 
It  is  doubtless  the  general  rule  that  a  bill  in  chancery 
will  not  be  dismissed  for  the  want  of  proper  parties,  but 
it  is  not  universal.  It  must  depend,  to  a  great  extent, 
upon  the  circumstances  of  the  case.  If  the  evidence 
had  shown  that  there  had  been  a  full  accounting  of  the 
assets  of  the  partnership,  and  that  all  the  firm  debts 
had  been  satisfied,  and  that  W.  H.  Manderfield's  obli- 
gations to  his  copartners  had  been  adjusted,  and  there 
was  a  balance  due  the  complainant,  the  court  would 
have  allowed  the  administrator  of  the  assignor  to  have 
been  made  a  party,  so  that  a  decree  could  have  been 
made  in  favor  of  the  complainant  for  the  amount  thus 
found  to  be  due  her.  But  there  was  no  motion  to 
amend,  to  make  the  administrator  a  party.  She  chose 
to  stand  upon  the  bill  as  it  had  been  presented.  The 
bill  appears  to  have  been  filed,  and  the  evidence  intro- 
duced in  support  of  it,  upon  the  theory  that  the  com- 
plainant, by  virtue  of  the  assignment  to  her  by  W.  H. 
Manderfield,  had  a  right  of  action  against  the  copart- 
ners of  her  assignor  for  sums  that  he  may  have  ad- 
vanced for  the  use  of  the  firm,  or  for  credits  that  might 
appear  upon  the  books  in  his  favor.  Even  in  that  view 
of  the  case,  the  master  finds  that  the  evidence  does  not 
support  the  allegations  of  the  bill.  But  the  theory  is 
erroneous;  and  if  he  had  found,  from  the  evidence 
introduced,  that  there  was  a  balance  in  her  favor,  it 
would  still  be  far  short  of  being  sufficient  to  support  a 
decree  in  her  favor,  even  if  the  proper  parties  had  been 
joined  in  the  bill,  as  it  would  not  show  that  such  a  bal- 
ance was  the  result  of  a  final  settlement  of  the  entire 
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partnership  business,  nor  does  it  appear  that  such  a 
balance  could  be  ascertained.  Under  these  circum- 
stances, there  was  no  reason  for  an  amendment  bring- 
ing in  other  parties.  Therefore,  for  the  reason  given, 
the  bill,  as  a  bill  for  an  accounting,  was  fatally  defect- 
ive,  for  the  want  of  an  indispensable  party,-the 
administrator  of  W.  H.  Manderfield.  Bank  of  Railroad, 
11  Wall.  625;  Campbell  v.  Zabriskie,  8  N.  J.  Eq.  738; 
Coiron  v.  Millaudon,  19  How.  113. 

As  to  the  question  in  regard  to  exhibit  C  (the 
assignment)  being  excluded  by  the  master  from  the 
evidence,  it  becomes  immaterial,  as  in  our  considera- 
tion of  the  case  we  have  assumed  the  assignment  to  be 
in  evidence.  In  regard  to  the  exception  that  the  master 
assignmbnt:  failed  to  make  a  finding  on  the  issue  of  the 
V^'Vodlv^F'  sanity  of  the  assignor,  W.  H.  Manderfield, 
master.  ^^  ^]^^  ^.j^^^  ^j  making  the  assignment  to 

the  complainant,  such  failure  would  not  be  error  that  she 
could  complain  of,  as  it  is  equivalent  to  finding  that 
issue  in  her  favor.  Nor  are  we  prepared  to  say  that 
the  findings  of  the  master  and  the  conclusions  of  the 
chancellor  upon  the  merits  of  the  case  as  presented  by 

the  evidence  should  not  be  sustained,  if 

Fraud:   fail  are  of      n       -i  ..  j^       /»    ^^i 

proof:  dismissal  all  othcr  qucstious  were  out  of  the  way. 

The  evidence  furnishes  no  basis  by  which 
a  correct  balance  could  be  struck  between  the  dead  and 
the  surviving  partners,  or  by  which  an  equitable  adjust- 
ment of  the  partnership  business  could  be  made.  The 
claim  of  the  complainant  is  attempted  to  be  made  out 
by  vague  and  uncertain  imputations  of  fraud  on  the 
part  of  the  other  partners ;  and  in  such  oases  it  has  been 
said  that  '* where  actual  fraud  is  not  made  out,  but  the 
imputation  rests  upon  conjecture,  where  the  seal  of 
death  has  closed  the  lips  of  those  whose  character  is 
involved,  and  lapse  of  time  has  impaired  the  recollec- 
tion of  transactions,  and  obscured  their  details, — the 
welfare  of  society  demands  the  rigid  enforcement  of  the 
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rules  of  diligence.  The  hourglass  must  supply  the 
ravages  of  the  scythe,  and  those  who  have  slept  upon 
their  rights  must  be  remitted  to  the  repose  from  which 
they  should  not  have  been  aroused.  Hammond  v. 
Hopkins,  143  U.  S.  274, 12  Sup.  Ct.  Rep.  418. 

We  think  the  court  below  was  right  in  dismissing 
the  bill,  but  that  it  should  have  been  without  preju- 
dice ;  and  therefore  the  judgment  of  the  court  below 
is  afiSrmed,  but  without  prejudice  to  the  complainant* 

Fkeeman  and  McFie,  JJ.^  concur. 


[No.  298.    On  Behearinf?,  Janaary  3,  1893.] 

GEORGE    LYNCH  et   al.,  Appellees,  v.   G.  W. 

Gbayson  et  al.,  Appellants. 

Waivbr  of  Jury,  and  Finding  by  Court— Review  on  Appeal— Con- 
struction OF  Statutes. — ^It  was  not  the  intention  of  the  territorial 
legislature,  by  the  Act  of  Janaary  5,  1889,  section  4,  providing  that 
in  oases  where  a  jury  has  been  waived,  and  the  cause  tried  by  the 
court,  ''the  supreme  court"  "shall  review  said  cause,  in  the  same, 
manner,  and  to  the  same  extent,  as  if  it  had  been  tried  by  a  jury," 
that  the  supreme  court  should  pass  upon  the  weight  of  the  evidence 
introduced  in  the  court  below,  but  upon  the  sufficiency  of  the  facts 
as  found  to  support  the  conclusions  of  law. 

Heabd  on  motion  for  rehearing,  and  the  former 
judgment  of  the  court  reaffirmed. 

The  court  states  the  case  on  the  rehearing. 

Catron,    Thornton    &    Clancy    and    Elliott, 
Pickett  &  Elliott  for  appellants, 

Rynerson    &  Wade    and    S.    B.    Newcomb    for 
appellees. 

Freeman,  J. — This  is   an  action  of  trespass  on 
the  case,  brought  by  the  appellees  against  the  appel- 
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lants  in  the  district  court  of  the  county  of  Dona  Ana, 
wherein,  by  consent  of  parties,  a  jury  was  waived, 
and  the  cause  heard  and  determined  by  the  court.  A 
general  verdict  and  judgment  were  rendered  in  favor 
of  the  appellees,  from  which  judgment  an  appeal  was 
had  to  this  court,  which  was  heard  and  determined  at 
the  January  term,  1891,  resulting  in  the  affirmance  of 
the  judgment  below.  The  case  is  reported  at  page 
487,  5  N.  M.  Rep.,  wherein  the  facts  are  very  fully  set 
out  in  the  opinion  of  this  court,  as  rendered  by  Justice 
Lee.  In  that  opinion  this  court  also  endeavored  to 
dispose  of  all  exceptions  taken  to  the  rulings  of  the 
court  below  in  the  admission  and  rejection  of  testi- 
mony. An  application  for  rehearing  was  filed  and 
allowed,  and  the  cause  has  been  reargued  at  the 
present  term  of  court. 

It  is  now  insisted,  with  much  zeal  and  ability,  by 
the  attorneys  for  the  appellants:  First,  that,  under  the 
legislation  of  this  territory,  it  is  the  duty  of  this  court 
to  examine  all  the  evidence  in  the  case,  precisely  as  if 
we  were  sitting  as  a  jury  in  the  court  below;  and, 
second,  that  having  gone  into  the  evidence,  and 
examined  all  the  facts,  as  well  as  all  the  questions  of 
law,  we  will  find  that  the  judgment  of  the  court  below 
is  not  supported  by  the  evidence  which  was  properly 
received,  and  that  we  will  become  satisfied  that  the 
weight  of  evidence  is  with  the  appellants,  and  that, 
therefore,  it  will  become  our  duty  to  reverse  the  judg- 
ment of  the  court  below.  In  order  that  there  may  be 
no  mistake  as  to  the  character  of  the  issues  which  it 
is  insisted  we  are  called  upon  to  determine,  we  will 
give  the  statement  in  the  precise  language  of  the 
counsel  for  the  appellants.  **This  statute  [section  4, 
Act  January  5,  1889]  requires  the  supreme  court  to 
examine  the  record,  and  to  determine  the  facts  thereon. 
It  makes  no  exception  in  favor  of  rulings  of  the  court, 
but  puts  the  whole  record  before  the  supreme  court. 
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We  insist  that  it  requires  the  supreme  court  to  retry 
this  case  the  same  as  the  court  below  tried  it,  or  the 
same  as  a  jury  would  have  tried  it,  without  reference 
to  any  finding  of  facts  made  by  the  court  below,  and 
that  it  is  the  duty  of  this  court  to  weigh  the  evidence, 
and  decide  according  to  preponderance  of  evidence, 
and  in  that  way  ascertain    the    facts,   after  having 
passed    upon    all    objections    and    exceptions  taken, 
included  in  the  bill  of  exceptions  in  the  record,  and 
expunge  such  evidence  as  was  properly  objected  to. 
It  is  the  duty  of  this  court  to  ascertain  from  the  evi- 
dence properly  before  it  the  various  facts  essential  to 
make  out  a  case, — whether  the  cattle  of  defendants 
came  from  Texas ;  whether  there  is  any  infected  dis- 
trict in  the  state  of  Texas ;  whether  or  not  said  cattle 
came  from  such  infected  district;  whether  they  were 
infected  with  any  disease  germ;  whether  they  com- 
municated the  germ  from  which  plaintiffs'  cattle  con- 
tracted the  disease;  whether  they  carried  the  disease, 
and  in   any  manner  communicated  it;    whether  the 
disease  from  which  plaintiffs'  cattle  died  is  the  same 
disease  described  in  the  declaration ;  whether  defend- 
ants had  any  knowledge  that  their  cattle  came  from 
any  infected  district,  or  any  knowledge  whether  cattle 
•were  diseased,  or  carried  the  germs  of  disease,  or  were 
liable  to  communicate  any  disease  to  plaintiffs'  cattle, 
and  whether  that  disease  was  the  disease  mentioned  or 
described  in  the  declaration ;  whether  or  not  plaintiffs 
had  as  much  knowledge  of  the  disease  as  defendants ; 
whether  plaintiffs  communicated  their  knowledge  to 
defendants,  or  suflBcient  knowledge  to  put  the  defend- 
ants upon  such  inquiry  as  would  have  ascertained  that 
their  cattle  came  from  an  infected  district,  or  were 
infected,  or  carried  the  germs  of  infection  of  the  dis- 
ease mentioned  and  described ;  whether  or  not  plain- 
tiffs did  have  the  same  amount  of  knowledge  which 
would  have  put  them  upon  the  same  inquiries ;  whether 
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or  not  they  made  any  effort  to  guard  against  it; 
whether  or  not  they  were  not  negligent,  in  caring  for 
their  own  cattle,  in  permitting  them  to  run  upon 
defendants'  range,  and  whether  or  not  it  was  not  as 
probable  that  plaintiffs'  cattle,  if  they  contracted  the 
disease  from  defendants'  cattle,  contracted  it  on  de- 
fendants' range,  from  plaintiffs'  negligently  permitting 
their  cattle  to  range  with  defendants'  cattle,  and 
neglected,  failed,  and  refused  to  make  any  effort  to 
keep  them  apart,  after  defendants'  cattle  had  been 
driven  to  their  own  range ;  whether  or  not  plaintiffs' 
cattle  died  from  a  contagion  known,  or  commonly 
known,  as  'Texas  Cattle  Fever;'  and  whether  they 
did  not  die  from  a  noncontagious  disease,  called  'Texas 
Fever.'  We  insist  that  if  it  should  be  found  by  this 
court  that  there  is  no  evidence  showing  that  defend- 
ants' cattle  came  from  an  infected  district,  or  that 
defendants  knew  that  they  came  from  such  infected 
district,  plaintiffs'  case  fails.  We  further  insist  that 
if  it  appears  from  the  evidence,  either  entirely,  or  by 
preponderance  of  the  evidence,  that  defendants  were 
ignorant  that  their  cattle  came  from  an  infected  dis- 
trict,  and  were  also  ignorant  that  their  cattle  carried 
any  disease,  or  germs  of  disease,  and  that  they  were 
also  ignorant  that  they  were  liable  to  communicate  or 
spread  any  such  disease,  at  the  time  they  brought 
them  into  the  territory  of  New  Mexico,  such  fact, 
found  in  their  favor,  must  defeat  plaintiffs'  case.  We 
further  insist  that  if  plaintiffs  had  knowledge,  or  good 
reason  to  believe,  that  defendants'  cattle  came  from  an 
infected  district,  or  were  diseased,  or  carried  the  germ 
of  a  disease,  and  were  liable  to  communicate  the  dis- 
ease, that  it  was  their  duty  to  take  every  precaution 
against  such  disease,  and  that  if,  without  making  any 
effort  to  prevent  it,  they  allowed  their  cattle  to  mix 
with,  range  and  graze  with,  and  on  the  same  pastures 
with,  defendants'  cattle,  they  were  guilty  of  contribu- 
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tory  negligence,  and  can  not  recover,  although  defend- 
ants may  have  had  the  same  knowledge  as  plaintiffs. 
We  insist  that  plaintiffs  having  alleged  that  defend- 
ants' cattle  communicated  to  their  cattle  a  'contagious 
disease,'  called  *  Texas  Cattle  Fever,'  that  if  the  evi- 
dence shows  that  plaintiffs'  cattle  died  from  a  disease 
called  'Texas  Fever,'  and  that  such  disease  was  not 
contagious,  or  that  if  they  died  from  alkaU  or  murrain, 
or  any  other  disease  except  the  disease  known  as 
'Texas  Cattle  Fever,'  and  which  was  contagious,  the 
plaintiffs  can  not  recover.  We  furthermore  insist  that, 
if  plaintiffs  have  alleged  that  the  disease  with  which 
their  cattle  died  was  communicated  to  said  cattle  on 
the  lands  and  premises  of  plaintiffs,  that  there  is  no 
proof  showing  that  a  single  head  of  cattle  of  plaintiffs, 
which  died,  contracted  the  disease  on  the  lands  of 
plaintiffs,  but  that  the  proof  shows  at  least  as  strongly 
that,  if  they  did  contract  the  disease  from  defendants' 
cattle,  they  contracted  it  on  defendants'  range  and 
premises,  or  some  other  place  besides  the  lands  and 
premises  of  plaintiffs,  and  that  when  they  contracted 
it,  if  they  did  contract  it  from  defendants'  cattle, 
plaintiffs  were  guilty  of  negligence, — at  least,  of  suflB- 
cient  negligence  to  make  them  contributory  to  the  law. 
We  claim  that  under  section  2190  the  court  must  look 
into  all  of  these  facts,  and  make  these  findings  from  a 
preponderance  of  the  evidence." 

The  position  that  this  extraordinary  jurisdiction 
is  conferred  by  section  2190,  Compiled  Laws,  is  not 

seriously  contended    for    by  appellants. 

Waiver  of  jury  "^  •'  ^^  ' 

and  finding  by     ^jjo  do  iuslst,  howcvcr,  that  it  was  con- 
court:  review  '  ' 

st"uafon  of*"*"""    ferred  by  the  fourth  section  of  the  act  of 
statutes.  Q^j.  legislature  approved  January  5,  1889, 

which  is  as  follows:  "In  all  cases  now  pending  in  the 
supreme  court,  or  which  may  hereafter  be  pending  in 
the  supreme  court,  and  which  may  have  been  tried  by 
the  equity  side  of  the  court,  or  which  may  have  been 
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tried  by  a  jury  on  the  common  law  side  of  the  court, 
or  in  which  a  jury  may  have  been  waived,  and  the 
cause  tried  by  the  court  or  judge  thereof,  it  shall  be 
the  duty  of  the  supreme  court  to  look  into  all  the  rul- 
ings and  decisions  of  the  court  which  may  be  apparent 
upon  the  records,  or  which  may  be  incorporated  in  a 
bill  of  exceptions,  and  pass  upon  all  of  them,  and  upon 
the  errors,  if  any  shall.be  found  therein,  in  the  rulings 
and  decisions  of  the  court  below,  grant  a  new  trial,  or 
render  such  other  judgment  as  may  be  right  and  just 
and  in  accordance  with  law ;  and  said  supreme  court 
shall  not  decline  to  pass  upon  any  question  of  law  or 
fact  which  may  appear  in  any  record,  either  upon  the 
face  of  the  record  or  in  the  bill  of  exceptions,  because 
the  cause  was  tried  by  the.  court  or  by  the  judge 
thereof  without  a  juiy,  but  shall  review  said  cause  in 
the  same  manner,  and  to  the  same  extent,  as  if  it  had 
been  tried  by  a  jury.''  Bearing  constantly  in  mind 
the  closing  paragraph  of  this  enactment,  that  the  court 
"shall  review  said  cause  in  the  same  manner,  and  to 
the  same  extent,  as  if  it  had  been  tried  by  a  jury,''  it 
becomes  now  our  duty  to  ascertain  what,  if  any,  inno- 
vation upon  the  practice  as  known  to  the  common  law 
has  been  created  by  this  enactment.  In  order  to  do 
this,  we  shall  have  to  have  recourse  to  the  construc- 
tion given  by  the  supreme  court  of  the  United  States 
to  similar  acts  of  congress. 

The  seventh  amendment  to  the  constitution  pro- 
vides that  *'no  fact  tried  by  a  jury  shall  be  otherwise 
reexamined  in  any  court  of  the  United  States  than 
according  to  the  rules  of  the  common  law."  The 
seventeenth  section  of  our  enabling  act  provides  that 
*'the  constitution,  and  all  laws  of  the  United  States 
which  are  not  locally  inapplicable,  shall  have  the  same 
force  and  effect  within  the  said  territory  of  New  Mexico 
as  elsewhere  within  the  United  States."  The  proviso 
to  the  first  section  of  the  act  of  congress  approved 
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September  7,  1874,  declares  that  *'no  party      *     ♦     ♦ 
shall  be  deprived  of  the  right  of  trial  by  jury  in  cases 
cognizable  at  common  law."     It  is  admitted  that  at  the 
common  law  there  are  but  two  modes  by  which  the 
finding  of.  a  jury  upon  a  question  of  fact  may  be' 
reviewed,  to  wit,  by  the  granting  of  a  new  trial  by  the 
trial  court,  or  the  award  of  a  venire  facias  de  novo  by 
the  appellate  court  for  some  error  of  law.    Nor  is  it 
seriously  controverted  that  under  a  statute  providing 
that  parties  may,  by  consent,  waive  a  jury,  and  submit 
the  matters  in  dispute,  both  as  to  the  facts  as  well  as 
the  law,  to  the  determination  of  the  court,  the  finding 
of  fact  by  the  court  has  the  same  force  and  effect  as 
the  verdict  of  a  jury,  unless  the  statute  regulating  such 
submission  provides  for  a  different  result.     On  the 
former  hearing  we  considered  the  facts  established  as 
sufficient  to  form  the  basis  for  the  conclusion  reached 
by  the  judge.   Before  proceeding  to  determine  whether, 
under  our  statute,  the  general  finding  of  fact  by  a 
judge  sitting,  as  in  this  case,  without  the  intervention 
of  a  jury,  is,  as  to  the  weight  of  evidence,  subject  to 
review  in  this    court,   it  will    become  necessary,   as 
already  observed,  to  direct  our  attention  to  the  con- 
struction given  by  the  supreme  court  of  the  United  States 
to  statutes  similar,  in  many  vital  respects,  to  our  own. 
The  second  section  of  the  Act  of  April  20,  1871, 
carried  into  the  Revised  Statutes  at  section  700,  which 
was  an  amendment  to  section  4  of  the  Act  of  March  3, 
1865  (Rev.  Stat.,  sec.  649),  which  was  itself  an  amend- 
ment to  the  twelfth  section  of  the  judiciary  act  of  1789, 
taken  in  connection  with  the  several  acts  of  which  it  is 
amendatory,  constitutes  a  complete  code  for  the  deter- 
mination, without  the  intervention  of  a  jury,  of  matters 
of  fact  arising  in  a  common  law  proceeding.     That 
section  is  as  follows:     **  When  an  issue  of  fact  in  any 
civil  cause  in  a  circuit  court  is  tried  and  determined  by 
the  court  without  the  intervention  of  a  jury,  according 
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to  section  649,  the  rulings  of  the  court  in  the  progress 
of  the  trial  of  the  cauto,  if  excepted  to  at  the  time, 
and  duly  presented  by  a  bill  of  exceptions,   may  be 
reviewed  by  the  supreme  court  upon  a  writ  of  error  or 
upon  appeal ;  and  when  the  finding  is  special  the  review 
may  extend  to  the  determination  of  the  sufficiency  of 
the  facts  found  to  support  the  judgment. '^     The  con- 
cluding paragraph  of  section  649  is  as  follows:     **The 
finding  of  the  court  upon  the  facts,  which  may  be 
either  general  or  special,  shall  have  the  same  effect  as 
the  verdict  of  a  jury.''     The  concluding  paragraph  of 
our  own  act,  as  we  have  already  seen,  is  that  the  find- 
ing of  fact  by  the  court  below  may  be  reviewed  to  the 
same  extent  as  a  finding  of  fact  by  a  jury.     So  that  it 
will  appear,  as  already  observed,  that  the  national  and 
territorial  legislation  is  so  nearly  alike  as  to  render  the 
decisions  of  the  supreme  court  of  the  United  States 
instructive,  if  not  binding  upon  us.     In  this  territory  a 
seeming  attempt  has  been  made  to  confer  on  this  court 
the  jurisdiction  to  revise  the  finding  of  a  jury  upon  a 
question  of  fact.     Section  2190  of  the  Compiled  Laws 
provides  that  ''the  supreme  court,  in  appeals  or  writs 
of  error,  shall  examine  the  record,  and  on  the  facts 
therein  contained,  alone,  shall  award  a  new  trial,  re- 
verse or  affirm  the  judgment  of  the  district  court,  or 
give  such  other  judgment  as  to  them  shall  seem  agree- 
able to  law.''    And  yet  the  supreme  court  of  this 
territory  in  the  case  of  Bedon  v.  Baca,  2  N.  M.  196, 
adopted  as  the  law  of  this  territory  the  following  lan- 
guage, taken  from  Hilliard  on  New  Trials:     ''That  a 
verdict  will  not  be  set  aside  unless  clearly,  palpably, 
decidedly,   and  strongly  against  the  evidence,  or  so 
much  against  the  weight  of  the  evidence  as,  on  the 
first  blush  of  it,  to  shock  the  sense,  or  unless  there  has 
been  a  flagrant  abuse  of  discretion,"  etc.     So,  also,  in 
construing  the  twenty-second  section  of  the  Act  of 
Vol.  7  n.  m.— 3 
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1789,  commonly  known  as  the  ^'Judiciary  Act,'^  which 
provided  ''that  there  shall  be  no  reversal  in  the 
supreme  court  or  in  the  circuit  court,  upon  a  writ  of 
error,  for  any  error  of  fact,''  the  supreme  court  of  the 
United  States  held  that  no  exception  could  be  taken 
where  there  was  no  jury,  or  where  the  question  of  law 
was  decided  in  the  final  judgment  of  the  court.  TJ. 
S.  V.  King,  7  How.  832;  Craig  v.  State  of  Mo.,  4 
Pet.  410.  The  purpose,  therefore,  of  section  4,  Act 
March  3,  1865,  was  to  confer  upon  the  supreme  court 
jurisdiction  to  pass  upon  such  rulings  of  the  court 
below  as  were  excepted  to  at  the  time,  and  also  to  re- 
view the  judgment  of  the  court  upon  the  question  as 
to  whether  facts  specifically  found  by  the  court  were 
fiuflScient  to  support  its  judgment.  The  evident  pur- 
pose of  the  legislation  to  which  we  have  referred  w£is 
to  get  rid  of  that  infallibility  which  from  time  imme- 
morial had  attached,  in  all  common  law  jurisdictions, 
to  the  verdict  of  a  jury  upon  questions  of  fact.  It  had 
been  demonstrated  by  experience  that  twelve  men  taken 
from  the  body  of  the  vicinage,  though  '*good  and 
lawful"  they  maybe,  are  in  nowise  safer  arbiters  of 
complicated  facts,  enveloped,  it  may  be,  in  the  myste- 
ries of  arts  and  sciences,  than  a  lawyer  trained  in  the 
art  of  weighing  testimony,  and  experienced  in  the 
manner  of  the  application  of  the  rules  of  evidence. 
Hence  it  is  that  in  many,  if  not  in  all,  the  states,  the 
jurisdiction  of  the  courts  of  equity  has  been  from  time 
to  time  enlarged  and  made  to  comprehend,  at  least 
concuri'ently,  many  of  the  oldest  and  best  established 
matters  of  common  law  jurisdiction.  The  act  of  con- 
gress already  referred  to,  as  embodied  in  section  649, 
Revised  Statutes,  accomplished  only  in  part  the  refor- 
mation intended  to  be  ingrafted  upon  the  common  law 
practice ;  for  having  provided  that  the  findings  of  the 
court,  whether  general  or  special,  should  have  the  force 
and  effect  of  the  verdict  of  a  jury,  it  provided  no 
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means  whereby  such  a  judgment  might  be  reviewed. 
Hence  it  was  held  that  the  judgment  of  the  court  try- 
ing a  cause,  by  stipulation  waiving  a  jury,  was  in  the 
nature  of  an  award  by  a  referee,  and  could  not  be  re- 
viewed. In  order  to  meet  this  objection,  and  provide 
a  means  by  which  the  findings  of  the  trial  judge  might 
be  reviewed,  congress  passed  the  act  already  referred 
to,  as  found  at  section  700,  Revised  Statutes.  It  is  to 
be  observed,  however,  that  in  none  of  the  legislation 
to  which  reference  has  been  made  is  there  the  slightest 
indication  of  any  purpose  upon  the  part  of  congress  to 
change  or  modify  the  common  law  rule  that  the  ascer- 
tainment of  the  facts  in  the  trial  of  a  common  law 
cause  is  a  matter  of  nisi  prius  jurisdiction.  It  is  not  a 
change  of  forum,  but  the  substitution  of  the  opinion 
of  the  judge  for  that  of  the  jury,  and  is  to  that  extent 
only  a  partial  abrogation  of  so  much  of  the  ancient 
maxim  as  declares,  *'ad  questiones  facto  non  re- 
spondent judices.''  But  right  here  we  encounter 
what  we  believe  to  be  the  fatal  error  in  the  posi- 
tion assumed  by  the  counsel  for  the  appellants.  It 
was  not  the  purpose  of  congress,  nor  our  legislature,  to 
invest  the  appellate  court  with  jurisdiction  to  pass  upon 
the  weight  of  the  testimony  introduced  in  the  court 
below,  but  upon  the  sufficiency  of  the  facts  found  by 
the  court  to  sustain  the  conclusions  of  law.  In  cases 
of  this  character  the  judgment  of  the  court  below  as 
to  the  credibility  of  witnesses  and  the  weight  of  testi- 
mony has  the  same  effect  as  is  given  to  the  verdict  of  a 
jury.  The  only  revisory  jurisdiction  conferred  upon 
the  appellate  court  was  to  determine  whether  the  facts 
found  by  the  trial  judge  were  sufficient  to  warrant  the 
I  conclusions  of  law.  So  that  by  this  amendatory  legis- 
lation the  forum  for  the  determination  of  the  weight  of 
evidence  was  not  changed.  In  the  pase  of  Guild  v. 
Frontin,  18  How.  135,  it  was  said:  '^Parties  may,  by 
consent,  waive  the  trial  of  issues  of  fact  by  a  jury,  and 
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submit  the  trial  of  both  fact  and  law  to  the  court.  It 
will  not  be  a  mistrial.  But,  if  they  wish  the  judgment 
of  the  court  to  be  reviewed  on  a  writ  of  error,  a  special 
verdict  or  agreed  statement  of  facts  must  be  put  on 
the  record.''  And  in  Suydam  v.  Williamson  et  al.,  20 
How.  427,  it  is  said:  *'It  is  of  the  very  essence  of  a 
special  verdict  that  the  jury  would  find  the  facts  on 
which  the  court  is  to  pronounce  the  judgment  accord- 
ing to  law,  and  the  court,  in  giving  judgment,  is  con- 
fined to  the  facts  so  found ;  and  every  special  verdict, 
to  enable  the  appellate  court  to  act  upon  it,  must  find 
the  facts  and  not  merely  state  the  evidence  of  facts.  So 
that  where  it  states  the  evidence,  merely,  without 
stating  the  conclusions  of  the  jury,  a  court  of  error  can 
not  act  upon  matters  so  found.''  In  the  case  of  Kelsey 
et  al.  V.  Forsyth,  21  How.  85,  Chief  Justice  Taney, 
delivering  the  opinion  of  the  court  said:  '*It  will  be 
seen  from  this  statement  that  a  common  law  action  of 
ejectment  was  submitted  to  the  court  upon  the  evidence 
without  the  intervention  of  a  jury,  leaving  it  to  the 
court  to  decide  the  facts,  as  well  as  the  law,  upon  the 
evidence  and  admissions  before  it.  The  case,  there- 
fore, is  the  same  in  principle  with  that  of  Guild  et  al. 
V.  Frontin,  18  How.  135;  and  the  doctrine  in  that  case 
was  reaffirmed  in  the  case  of  Suydam  v.  Williamson, 

20  How.  428,  and  the  grounds  upon  which  it  rests 
fully  set  forth."     In  the  case  of  Campbell  v.  Boyreau, 

21  How.  223,  the  chief  justice  said:  ''  The  finding  of 
issues  of  fact  by  the  court  upon  the  evidence  is  alto- 
gether unknown  to  the  common  law  court,  and  can  not 
be  recognized  as  a  judicial  act.  Such  questions  are 
exclusively  within  the  province  of  a  jury;  and  if,  by 
agreement  of  parties,  the  questions  of  fact  in  dispute 
are  submitted  for  decision  to  the  judge,  upon  the  evi- 
dence, he  does  npt  exercise  judicial  power  in  deciding, 
but  acts,  rather,  in  the  character  of  an  arbitrator;  and 
this  court,  therefore,  can  not  regard  the  facts  so  found 
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as  judicially  determined  in  the  court  below,  nor  ex- 
amine the  questions  of  law  as  if  those  facts  had  been 
conclusively  determined  by  a  jury,  or  settled  by  admis- 
sions of  the  parties."  This  case  is  not  cited  as  authority 
applicable  to  the  case  at  bar,  because,  as  we  have 
already  seen,  it  was  the  purpose  of  the  act  of  March  3, 
1865,  to  confer  this  jurisdiction.  In  the  case  of  Pren- 
tice V.  Weissenger,  8  How.  485,  in  a  lengthy  review  of 
the  decisions  affecting  this  question,  after  going  on  to 
show  that  it  was  impossible  for  that  court  to  determine 
whether  inferences  or  conclusions  of  fact  were  correctly 
drawn,  the  court  say  that  such  a  determination  is  the 
proper  province  of  the  jury,  or  of  the  judge  himself,  if 
the  trial  by  jury  is  waived.  In  the  case  of  Graham  v. 
Bayne,  18  How.  63,  it  was  said:  '*The  counsel  in  this 
case  have  agreed  that  ^  if  it  should  be  necessary,  to  a 
hearing  of  this  cause  in  the  supreme  court,  to  treat  the 
evidence  in  the  nature  of  a  special  verdict,^  this  agree- 
ment may  be  good,  as  between  themselves,  and  point 
out  the  source  from  which  the  facts  for  a  case  stated  or 
special  verdict  may  be  drawn ;  but  it  can  not  compel 
this  court  to  search  through  the  evidence  to  find  out 
the  facts.  The  record  exhibits  the  testimony  and  evi- 
dence laid  before  the  judge.  It  is  evidence  of  facts, 
but  not  facts  themselves,  as  agreed  or  found.  ♦  *  ♦ 
No  mere  agreement  of  counsel  can  substitute  evidence 
of  facts  in  place  of  facts,  or  require  the  opinion  of  this 
court  on  an  imperfect  statement  of  them.  A  writ  of 
error  can  not  by  these  methods  be  converted  into  a 
chancery  appeal,  nor  a  court  of  error  into  appellate 
arbitrators. '^ 

In  the  case  of  Burr  v.  Des  Moines  Navigation 
Kail  way  Co.,  1  Wall.  99,  Justice  Miller,  after  referring 
to  the  fact  that,  according  to  Sir  William  Blackstone, 
error  did  not  lie  to  a  statement  of  facts,  under  the 
English  practice,  an  agreed  statement  of  facts  not 
being  in  the  nature  of  a  special  verdict,  proceeds  as 


' 
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follows:  ''Under  the  practice  of  our  courts,  such  agree- 
ments are  signed  by  counsel,  and  spread  upon  the  rec- 
ord at  large,  as  a  part  thereof;  and  thus  they  become, 
technically,  a  part  of  the  record,  into  which  the  appel- 
late court  look,  with  the  other  parts  of  it,  to  ascertain 
if  there  be  error.  ♦  ♦  *  The  statement  of  facts  on 
which  this  court  will  inquire  if  there  is,  or  is  not,  error 
in  the  application  of  the  law  to  them,  is  a  statement  of 
the  ultimate  facts  or  propositions  which  the  evidence 
is  intended  to  establish,  and  not  the  evidence  on  which 
those  ultimate  facts  are  supposed  to  rest.  The  state- 
ment must  be  sufficient,  in  itself,  without  inferences 
or  comparisons,  or  balancing  of  testimony  or  weighing 
evidence,  to  justify  the  application  of  the  legal  princi- 
ples which  must  determine  the  case.  It  must  leave 
none  of  the  functions  of  a  jury  to  be  discharged  by  this 
court,  but  must  have  all  the  sufficiency,  fullness,  and 
perspicuity  of  a  special  verdict.  If  it  requires  of  the 
court  to  weigh  conflicting  testimony,  or  to  balance 
admitted  facts,  and  to  deduce  from  these  the  proposi- 
tions of  fact  on  which  alone  ia  legal  conclusion  can  rest, 
then  it  is  not  such  a  statement  as  this  court  can  act 
upon.  The  paper  before  us  is  the  evidence  of  facts » 
and  not  the  facts  themselves,  as  agreed  or  found.  ^^ 
Graham  v.  Bayne,  18  How.  62.  It  is  to  be  noted  that 
the  concluding  part  of  section  649  of  the  Revised  Stat- 
utes, and  the  concluding  part  of  our  own  statute,  each 
places  a  limitation  upon  the  exercise  of  the  authority 
intended  to  be  conferred.  In  the  federal  statute  it  says 
that  such  finding  shall  have  the  same  effect  as  the  ver- 
dict of  a  jury,  while  in  the  territorial  statute  it  is  declared, 
substantially,  that  such  finding  shall  be  reviewed  in  the 
same  manner,  and  to  the  same  extent,  as  if  the  cause 
had  been  tried  by  jury.  It  is  further  to  be  observed 
that  under  the  federal  statute,  if  such  finding  were  gen- 
eral, it  could  not  be  disturbed  at  all;  and  in  cases 
where  the  finding  is  special  the  review  may  extend,  not 


Jan.  1893]  Lynch  v.  Gbayson.  39 

to  the  weight  of  the  testimony,  but  to  the  sufficiency 
of  the  facts  found  to  support  the  judgment. 

It  may  not  be  amiss^  just  at  this  point,  to  institute 
an  analj^ical  comparison  of  the  two  statutes.    The  fed- 
eral statute  provides  that  issues  of  fact  made  by  consent 
of  parties  be  tried  without  the  intervention  of  a  jury. 
Our  statute  provides  substantially  the  same  thing.  The 
federal  statute  provides  that  the  rulings  of  the  court  ijx 
the  progress  of  the  trial  of  a  cause,  if  excepted  to  at  the 
time,  may  be  reviewed  by  the  supreme  court.     Our 
statute  provides  for  a  general  review  of  all  the  ''rulings 
and  decisions  of  the  court  which  may  be  apparent  upon 
the  record,  or  which  may  be  incorporated  in  a  bill  of 
exceptions,''    and  provides  that    the  supreme    court 
'*shall  not  decline  to  pass  upon  any  question  of  law  or 
fact  which  may  appear  in  any  record,  either  upon  the 
face  of  the  record,  or  in  the  bill  of  exceptions,  because 
the  cause  was  tried  by  the  court,  or  by  the  judge  there- 
of, without  a  jury.''     It  is  difficult  to   discover  any 
substantial  difference  in  these  two  enactments,  unless 
it  is  to  be  found  in  the  requirement  of  our  statute,  that 
the  court  pass  upon  the  entire  record,  while  in  the  fed- 
eral statute  it  was  necessary,  in  order  to  invoke  the 
revisory  power  of  the  supreme  court,  that  exception  be 
taken  at  the  time,  and  duly  presented  by  a  bill  of 
exceptions.     This  difference,  however,  is  one  of  mode 
rather  than  of  jurisdiction,  and  it  is  the  question  of 
jurisdiction  that  we  are  now  discussing.     The  two  stat- 
utes, national  and  territorial,  having  provided  a  means 
by  which  questions  of  fact  may  be  determined  by  the 
the  court  below  without  the  intervention  of  a  jury,  it  is 
interesting  to  note  the  effect  which  is  to  be  given  to 
such  findings.  Was  it  intended  by  our  statute  that  this 
court  should  sit  as  a  jury  to  determine  the  weight  of 
evidence  submitted  in  the  court  below?     We  think  the 
concluding  part  of  the  statute  itself  furnishes  a  com- 
plete negative  to  this  proposition.     **The  court  shall 
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review  said  cause  in  the  same  manner,  and  to  the  same 
extent,  as  if  it  had  been  tried  by  a  jury.^'  Under  the 
federal  statute,  even  where  the  finding  is  special,  the 
supreme  court  can  not  pass  upon  the  weight  of  the  tes- 
timony given  in  the  court  below,  but  only  on  the 
sufficiency  of  the  facts  found.  This  doctrine  has 
been  laid  down  in  many  of  the  leading  cases.  Norris 
V.Jackson,  9  Wall.  125;  Coddington  v.  Richardson,  10 
Wall.  516;  Miller  v.  Insurance  Co.,  12  Wall.  297; 
Insurance  Co.  v.  Folsom,  18  Wall.  248.  In  Nor- 
ris  V.  Jackson,  supra,  it  was  said:  ''The  next 
thing  to  be  observed  is  that,  whether  the  finding  be 
general  or  special,  it  shall  have  the  same  effect  as  the 
verdict  of  a  jury;  that  is  to  say,  it  is  conclusive  as  to 
the  facts  so  found.  In  the  case  of  a  general  verdict, 
which  includes,  or  may  include,  as  it  generally  does, 
mixed  questions  of  law  and  fact,  it  concludes  both, 
except  so  far  as  they  may  be  saved  by  some  exception 
which  the  party  has  taken  to  the  ruling  of  the  court  on 
the  law.'^  So,  also,  it  has  been  held  in  all  of  these 
cases  that  it  was  the  lower  court,  and  not  the  reviewing 
court,  that  congress  intended  to  vest  with  the  power 
to  determine  the  weight  of  the  evidence ;  that  the  par- 
ties, in  their  agreement,  did  not  consent  to  submit  the 
questions  of  facts  to  the  supreme  court,  but  to  the 
lower  court.  In  the  case  of  Martinton  v.  Fairbanks, 
112  U.  S.  674,  it  was  said:  ''The  provision  of  the 
statute,that  the  finding  of  the  court  shall  have  the  same 
effect  as  the  verdict  of  a  jury,cuts  off  the  right  to  review 
in  this  case.'^  But  it  is  insisted  by  the  counsel  for  the 
appellants  that  the  application  of  this  doctrine  in  the 
federal  courts  is  governed  by  the  authority  of  the  sev- 
enth amendment  to  the  constitution,  which  declares 
that  no  fact  tried  by  a  jury  shall  be  -otherwise  reexam- 
ined in  any  court  of  the  United  State  than  according  to 
the  rules  of  common  law.  It  is  conceded  for  the  pur- 
pose of  this  argument  that  the  seventh  amendment  has 
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no  special  application  to  the  courts  of  this  territory, 
although  it  was  formerly  held  by  the  supreme  court  of 
the  United  States  that  a  territorial  court  had  no  power 
to  determine  questions  of  facts  in  a  common  law  action 
without  the  intervention  of  a  jury.     Webster  v.  Beid, 
11   How.  460.      It  has  been  settled,  however,  in  the 
more  recent  cases  of  Clinton  v.  Englebrecht,  13  Wall. 
441,  and  Hornbuckle  v.  Toombs,  18  Wall.  654,  that 
the  seventh  amendment,  so  far  as  it  related  to  courts, 
was  intended  as  a  limitation,  only,  upon  the  power  of 
the  courts  of  the  United  States,  and  that  it  did  not 
extend  to  territorial  courts ;  that  as  to  the  latter  they 
were,  like  the  state  courts,  invested  with  general  juris- 
diction.    Conceding,  therefore,  that  our  courts  are  not 
restricted  in  their  jurisdiction  by  the  provisions  of  said 
amendment,  and  that  we  must  look  alone  to  the  sev- 
eral acts  of  congress,  and  of  our  territorial  legislature, 
as  defining  the  extent  of  our  jurisdiction,  it  is  never- 
theless believed  that  the  construction  given  by  the 
supreme  court  of  the  United  States  to  the  acts  of  con- 
gress which  we  have  been  considering  is  authority  for 
the  construction  that  we  have  placed  upon   our  own 
legislation,  because  it  is  to  be  observed  that  in  all  of 
the  cases  which  have  passed  under  our  review  the  point 
determined  was  the  intent  of  the  act  of  congress.     If 
congress  had  attempted  to  confer  upon  federal  courts 
the  authority  to  determine  facts  arising  out  of  common 
law  actions  without  the  intervention  of  a  jury,  without 
the  consent  of  the    parties,   such  an  act  would,   of 
course,  have  involved  the  authority  of  congress  under 
the  seventh  amendment.     But  congress,  acting  within 
the  scope  of  its  authority,  having  conferred  on  common 
law  courts  the  jurisdiction  to  determine,  by  consent  of 
the  parties,  issues  of  fact  without  the  intervention  of  a 
jury,  and  having  declared  that  such  determination  shall 
have  the  same  force  and  effect  as  the  verdict  of  a  jury, 
and  our  own  legislature,  acting  within  the  scope  of  its 


42  Lynch  v.  Gkayson.  [7  N.  M. 

authority,  having  conferred  on  common  law  courts  the 
power  to  determine  questions  of  fact,  by  the  consent  of 
parties,  without  the  intervention  of  a  jury,  and  having 
given  to  such  determination  the  same  force  and  effect 
as  that  given  to  like  findings  in  the  federal  courts,  the 
construction  given  by  the  supreme  court  of  the  United 
States  to  these  acts  of  congress  becomes  to  us  a  source 
of  the  very  highest  authority  in  the  construction  of  our 
own  statute.  The  first  section  of  the  act  of  congress 
approved  April  7,  1874,  which  authorizes  the  several  ter- 
ritories of  the  United  States  to  mingle  in  the  same  court 
a  common  law  and  chancery  jurisdiction,  contains  a  pos- 
itive inhibition  against  any  impairment  of  the  right  of 
trial  by  jury  in  common  law  cases.  This  provision  of 
the  national  statute  is  not,  of  course,  quoted  for  the 
purpose  of  casting  any  doubt  over  the  validity  of  the  act 
of  the  legislature  providing  for  dispensing  with  a  jury 
by  consent  of  parties.  It  is  referred  to,  however,  for 
the  purpose  of  noting  the  jealousy  with  which  congress 
has  preserved  the  right  of  trial  by  jury  in  the  territories. 
Any  act  of  the  legislature,  therefore,  that  provides  for 
the  trial  of  common  law  cases  otherwise  than  by  jury, 
must  receive  a  strict  construction.  When,  therefore^ 
we  are  advised,  as  we  have  been  by  the  concluding 
part  of  the  act  of  the  legislature,  that  the  findings  of 
fact  reached  by  a  court  below,  sitting  instead  of  a  jury^ 
ought  to  receive  the  same  consideration  in  this  court  as 
similar  questions  determined  by  a  jury,  we  have  na 
difficulty  in  determining  the  extent  of  our  authority  in 
the  premises. 

It  is  insisted,  however,  with  great  earnestness,  on 
the  part  of  the  appellants,  that  the  construction  which 
we  have  given  to  the  law  places  the  rights  of  a  litigant 
at  the  mercy  of  a  judge  who,  through  prejudice,  igno- 
rance, or  corruption,  may  have  chosen  to  ignore  the^ 
facts.  The  manifest  reply  is  that  the  law  of  the  land 
offered  to  the  appellants  a  jury  of  *'good  and  lawful'^ 
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men,  which  they  declined,  choosing,  rather,  to  submit 
the  facts  as  well  as  the  law  of  the  case  to  the  decision 
of  a  judge,  who,  so  far  as  the  record  discloses,  was  not 
governed  by  other  than  sound  judicial  considerations. 
In  our  former  consideration  of  this  case  w«  exam- 
ined the  entire  record.  We  became  satisfied  that  the 
material  questions  of  fact  were  seriously  controverted ; 
that  there  was  competent  evidence  in  the  record,  suffi- 
cient, if  believed  by  the  presiding  judge  to  be  true,  to 
support  the  judgment  rendered  by  him.  We  declined 
then,  as  we  decline  now,  to  pass  upon  the  question  of 
the  credibility  of  the  witnesses,  or  the  weight  of  the 
testimony,  but  have  considered  these  questions  **in  the 
same  manner,  and  to  the  same  extent,  as  if  the  cause 
had  been  tried  by  a  jury.'^  The  former  judgment  of 
this  court  is,  therefore,  reaffirmed. 

Lee  and  Seeds,  JJ.,  concur. 

McFiE,  J.,  took  no  part  in  the  consideration  or 
decision  of  this  cause. 


[No.  508.    January  4,  1893.] 

JESUS  MARIA  TRUJILLO,  Plaintiff  in  Erbob,  v. 
TERRITORY  OF  NEW  MEXICO,  Defendant 

IN  Ebror. 

Crimtkal  Law — Homicide — Murder —Evidence — Verdict. — On  a  trial 
for  murder  in  the  first  degree,  where  it  appears  there  was  a  substan- 
tial conflict  of  evidence,  but  it  also  appears  there  was  evidence  for 
the  prosecution,  which,  if  true,  sustains  a  verdict  of  guilty,  the  ver- 
dict will  not  be  disturbed  on  appeal. 

Id. — ^Ajbsionmxnt  of  Error— Evidence. — An  assignment  of  error  for  the 
admission  of  improper  evidence,  not  objected  to  and  exception  saved 
in  the  court  below,  will  not  be  available  in  the  appellate  court. 
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Id. — Evidence — Instructions. — In  such  case,  where  defendant  testified, 
in  his  own  behalf,  that,  when  he  gave  himself  np,  it  was  the  first 
time  he  had  heard  that  he  was  charged  with  the  murder,  which 
occurred  about  four  months  before  in  the  town  of  Valeoito,  where  he 
had  been  a  number  of  times  afterward,  and  four  witnesses  testified, 
in  rebuttal,  that  it  was  a  matter  of  common  notoriety  in  said  town, 
that  defendant  was  charged  with  the  murder,  and  the  court,  of  its 
own  motion,  instructed  the  jury  that  the  testimony  in  rebuttal  only 
went  to  the  question  of  the  probability  of  the  defendant  having  heard 
that  he  was  charged  with  the  crime,  if  he  was  in  said  town  after  the 
killing,  and  they  must  not  consider  it  as  evidence  tending  to  prove 
that  the  defendant  killed  the  deceased,  such  instruction  was  not  in 
violation  of  section  2055,  Compiled  Laws,  providing  that  the  court 
shall  not  comment  upon  the  weight  of  the  evidence. 

Id. — Alibi — ^Evidence — ^Instructions. — It  was  not  error  in  the  court 
below,  in  such  case,  to  refuse  to  instruct  the  jury  that  "a  bare  pre- 
ponderance of  the  evidence,  when  tending  to  prove  an  alibi,  is  suffi- 
cient, and  that  to  establish  an  alibi  it  is  not  necessary  that  the  jury 
should  be  fully  satisfied  of  its  truth,  and  that  the  accused  is  not  bound 
to  prove  an  alibi  beyond  a  reasonable  doubt."  Whilst,  according  to 
a  number  of  authorities,  it  is  not  necessary  for  the  defense,  in  a  crim- 
inal prosecution,  to  establish  an  alibi  beyond  a  reasonable  doubt,  and 
some  of  the  earlier  decisions  go  so  far  as  to  hold  that  a  preponderance 
of  the  evidence  is  sufficient  to  maintain  such  a  defense,  it  is  now  well 
settled,  by  the  weight  of  authority,  that,  when  an  alibi  is  relied  on  in 
such  case,  the  burden  of  propf  is  on  the  accused  to  establish  it  to  the 
satisfaction  of  the  jury,  and,  where  the  court  instructs  the  jury  *'that 
if  the  evidence  clearly  sustains  this  defense,''  such  instruction  is 
substantially  equivalent  to  an  instruction  that  the  issue  must  be 
proven  to  the  satisfaction  of  the  jury. 

Id.— Instructions,  Supficienot  op. — Where  the  defendant  fails  to  ask 
for  additional  instructions,  and  the  court,  in  the  instructions  given, 
fairly  presents  the  issues  to  the  jury,  its  failure  to  instruct  on  all  pos- 
sible theories  of  the  case  is  not  error,  as  this  court  has  repeatedly 
held.  Territory  v.  O'Donnell,  4  N.  M.  210;  U.  S.  v.  De  Amador,  6 
N.  M.  178. 


Errob,  from  a  judgment  convicting  the  defendant 
of  murder  in  the  first  degree,  and  sentencing  him  to 
the  penitentiary  for  life,  to  the  First  Judicial  District 
Court,  Taos  County.     AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court* 


Jan.  1893]         Tbujillo  v.  Tebritort.  45 

Benjamin  A.  Read,  J.  H.  Crist,  and  A.  Read  for 
plaintiff  in  error. 

Where  the  testimony  is  conflicting,  there  must  be 
some  positive  evidence  or  the  verdict  will  be  set  aside. 
Territory  v.  Romine,  2  N.  M.  148;  Same  v.  Maxwell, 
Id.  250;  Same  v.  Kelly,  Id.  307. 

A  verdict  will  be  set  aside,  where  there  is  no  evi- 
dence to  justify  it.  This  court  has  virtually  so  held  in 
Armijo  v.  New  Mexico  Town  Co.,  3  N.  M.  (Gil.)  439. 

The  court  erred  in  its  instruction  numbered  8  1-2, 
which  the  defendant  insists  is  a  comment  on  the 
weight  of  the  evidence,  and  contrary  to  law.  Sec.  2055, 
Comp.  Laws,  N.  M. ;  Herrera  v.  Chavez,  2  N.  M.  85; 
D.  &  G.  R.  R.  V.  Harris,  1  W.  C.  Rep.  826;  Kirchner 
V.  Laugblin,  28  Pac.  Rep.  505. 

The  court  erred  in  not  instructing  the  jury  more 
fully  on  the  law  in  reference  to  an  alibi.  1  Am.  and 
Eng.  Encyclopedia  of  Law,  454,  455,  and  note  8,  with 
authorities  cited. 

Edwabd  L.  Baktlett,  solicitor  general,  for  the 
temtory. 

There  is  nothiug  in  the  case  of  Territory  v.  Romine 
2  N.  M.  114,  cited  by  defendant,  bearing  on  this  case. 
But  in  the  case  of  Territory  v.  Webb,  Id.  148,  the  court 
says,  at  page  154:  **It  can  not  be  said  that  the  verdict 
was  contrary  to  the  evidence,  because  there  was  posi- 
tive evidence,  which,  if  true,  fully  justified  the  ver- 
dict.'^ 

In  the  case  of  Territory  v.  Maxwell,  2  N.  M.  250, 
cited  by  defendant,  the  court  says:  **The  jury  are  the 
judges  of  the  weight  and  credibility  of  the  witnesses, 
and  where  there  is  a  conflict  of  testimony  their  finding 
will  not  be  disturbed,  if  sustained  by  any  testimony.'' 

The  defendant  is  again  wrong  in  citing  the  case  of 
Territory  v.  Kelly,  2  N.  M.,  which  is  found  at  page 
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292  and  not  page  307;  this  is  the  ease  of  Franklin, 
where  the  court  at  page  316  says:  ''The  objection 
assumes  that  the  statute  forbidding  the  judge  to  com- 
ment on  the  weight  of  the  evidence  applies  to  criminal 
<}ases,  which  is  by  no  means  settled,  and  which  it  is 
unnecessary  now  to  determine.^' 

The  case  of  Armijo  v.  New  Mexico  Town  Co.,  also 
cited  by  defendant,  only  affirms  the  general  doctrine 
that  it  is  proper  for  the  court  to  direct  a  verdict  where 
there  is  no  adverse  evidence. 

Section  2055,  Compiled  Laws,  has  never  been-held 
to  apply  to  criminal  cases,  and  it  is  very  doubtful 
whether  the  court  would  so  decide.  Territory  v.  Frank- 
lin, 2  N.  M.  316,  cited  supra.  But  if  it  should,  the 
objection  could  not  apply  to  instruction  number  8  1-2. 

In  regard  to  the  alibi,  "an  alibi  is  a  fact  shown  in 
rebuttal  of  the  state's  evidence,  and  it  does  not  demand 
a  specific  instruction  from  the  court.''  1  Am.  and  Eng. 
Encyclopedia  of  Law,  456.  Though  as  a  matter  of  fact 
the  court  did  give  a  separate  special  instruction  on  the 
subject  covering  the  law.  Instruction  number  8,  rec- 
ord, page  11. 

As  to  instructions  as  to  alibi  see  State  v.  Sutton,  30 
N.  W.  Rep.  (Iowa)  367. 

McFiE,  J. — The  defendant,  Jesus  Maria  Trujillo, 
who  is  also  plaintiff  in  error  here,  was  convicted  of 
murder  in  the  first  degree,  and  sentenced  to  the  peni- 
tentiary for  life,  at  the  May  term,  1892,  of  the  district 
•court  of  the  First  judicial  district,  sitting  in  Taos 
-county.  Defendant  moved  for  a  new  trial  in  the  court 
below,  and,  the  same  being  overruled  by  the  court,  he 
has  brought  the  case  to  this  court  by  writ  of  error, 
seeking  a  review  and  reversal  of  the  judgment  and 
sentence  of  the  court  below. 

The  first,  second,  and  seventh  assignments  are, 
substantially,  that  the-  verdict  of  the  jury  was  not 
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sustained  by  the  evidence,  that  the  verdict  was  against 
the  weight  of  the  evidence,  and  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial,  based  upon  these 
grounds.  These  assignments  of  error  will  be  consid- 
ered together,  as  they  are  practically  one.  Upon  the 
trial  of  this  cause  in  the  court  below  the  jury  were  the 
judges  of  the  weight  of  the  evidence,  and  also  of  the  cred- 
ibility of  the  witnesses,  and  in  the  exercise  of  their  powers 
they  agreed  upon  a  verdict  of  guilt.  The  law  is  well  settled 
in  this  territory  that  where  there  is  a  substantial  conflict 
MuRDKii:  eri-  ^^  evidcuce,  even  in  a  criminal  proceeding, 
dence:;erdict.  jt  is  thc  provlucc  of  the  jury,  and  not  of 

the  court,  to  determine  the  facts  established  by  the 
evidence.  In  the  case  of  Territory,  etc.,  v.  Webb,  2 
N.  M.  147,  this  court  said:  "It  can  not  be  said  that 
the  verdict  was  contrary  to  the  evidence,  because  there 
was  positive  evidence,  which,  if  true,  fully  justified  the 
verdict.''  "It  is  such  a  well  established  rule  as  scarcely 
to  require  repetition  that  when  there  is  competent 
evidence  the  jury  are  the  judges  of  its  credibility  and 
the  weight  to  be  attached  to  it."  Territory  v.  Max- 
well, 2  N.  M.  250.  In  a  very  recent  case,  decided  by 
this  court  at  its  last  term,  the  court  again  refused  to 
disturb  the  verdict  of  a  jury  based  upon  conflicting 
testimony.  "In  regard  to  the  contention  that  the  ver- 
dict is  not  sustained  by  the  weight  of  the  evidence,  it 
has  been  held  in  a  very  great  number  of  cases  that  an 
appellate  tribunal  will  not  weigh  the  evidence  in  a  case 
where  there  is  a  direct  conflict,  but  will  accept  and  act 
upon  that  which  the  court  and  jury  trying  the  case 
deemed  most  trustworthy.  The  cases  in  which  a  judg- 
ment has  been  reversed  upon  the  ground  that  the  ver- 
dict is  not  sustained  by  the  evidence  are  rare.  Many 
appellate  courts  refuse  to  consider  such  a  case  at  all ; 
the  theory  being  that  the  court  and  jury,  who  saw  the 
witnesses  and  heard  them  testify,  were  in  a  better  posi- 
tion to  determine  the  weight  that  should  be  given  to 
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their  evidence  than  are  the  judges  of  the  appellate 
court. '^  Hicks  v.  Territory,  6  N.  M.  596.  That  there 
was  a  substantial  conflict  in  the  testimony  in  this 
case  is  undoubted,  but  it  is  equally  true  that  there  was 
evidence  for  the  prosecution  which,  if  true,  sustained 
the  verdict  of  guilty.  The  witness  Susana  Sisneros 
swore  positively  at  the  trial  below  that  she  was  present 
at  the  time  of  the  killing,  and  saw  the  defendant  kill 
the  deceased,  and  describes  the  manner  in  which  it 
was  done.  If  the  testimony  of  this  witness  is  true,  it 
can  not  be  doubted  that  it  fully  sustains  the  verdict  of 
the  jury.  But  counsel  contend  that  the  testimony  of 
this  witness  is  not  worthy  of  belief,  because  she  stated 
at  other  times  that  her  husband  had  killed  the  deceased. 
The  record  shows  that,  while  she  did  state  to  her  uncle 
that  her  husband  killed  the  deceased,  she  says  she  did 
so  because  the  defendant  had  told  her,  at  the  corner  of 
her  uncle's  house,  that,  if  she  did  not  say  that  her  hus- 
band killed  the  deceased,  he  (defendant)  would  kill 
her.  It  may  well  be  doubted  whether  the  witness 
intended  to  swear  before  the  coroner's  jury  that  her 
husband  killed  the  deceased,  or  whether  she  simply 
intended  to  admit  that  she  had  so  stated  to  her  uncle ; 
but,  however  that  may  be,  such  testimony  went  to  her 
credibility  only,  and  this  was  a  matter  as  fully  within 
the  province  of  the  jury  to  determine  as  was  the  weight 
of  the  evidence.  The  defendant  had  the  benefit  of  a 
motion  for  a  new  trial.  *'This  was  addressed  to  the 
sound  discretion  of  the  court  below.  The  chief  justice 
of  this  court,  who  presided  as  judge  in  that  court, 
heard  all  of  the  testimony  as  it  was  uttered  by  the  wit- 
nesses. He,  as  well  as  the  jury,  had  the  opportunity 
to  notice  the  manner,  and  to  some  extent  the  character 
of  each  witness  on  the  stand.  *  •  ♦  ^11  this  is  an 
utter  blank  to  the  other  members  of  this  court,  and 
renders  them  much  less  competent  to  weigh  this  con- 
flicting evidence,  should  they  attempt  to  do  so.''     Ter- 
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ritory  V.  Webb,  2  N.  M.  147.  The  above  language 
was  used  in  the  consideration  of  an  assignment  of  error 
that  the  verdict  of  the  jury  was  against  the  weight  of 
the  evidence,  but  is  equally  applicable  to  this  case. 

The  third  and  fourth  assignments  of  error  will  also 
be  considered  together.  The  third  assigns  the  admis- 
sion of  illegal  evidence  as  error;  and  the  fourth, 
instruction  number  8J,  evidently  based  upon  the 
evidence  referred  to  in  the  third  assignment  of  error. 

From  the  record  it  appears  that  the  killing  occurred 

in  a  small  town  called  Vallecito,  on  or  about  the  twen- 

A8SIONMKNT  of  ty-clghth  day  of  December,  1889.     On  the 
enor:  evidence.  ^^^  ^^  ^^^  ^^^^  ^^^j^^  ^y^^  defendant,  in 

his  own  behalf,  testified,  among  other  things,  that  he 
gave  himself  up  to  the  officer  about  the  second  or  third 
of  March,  1890.  He  was  then  asked:  ^'Question. 
Was  that  the  first  time  you  had  heard  that  they  had 
charged  you  with  this  thing f  [Referring  to  the  killing 
of  Martinez.]  Answer.  Yes,  sir.  Q.  And  you  had 
never  heard  that  they  had  charged  you  with  it,  before 
that  timef  A.  No.  Q.  That  was  about  four  months  after 
the  time  the  man  was  killed,  wasn't  itt  A.  I  don't 
know  how  long.  Q.  How  long  were  you  gone  from  Rio 
Arriba,  that  time  you  went  up  there?  A.  I  was  all  the 
time  in  the  county,  with  the  exception  of  a  few  days  I 
spent  in  Conejos.  Q.  Didn't  go  into  the  town  of 
Vallecito  very  often,  did  youT  A.  Yes,  sir.  During 
that  time  I  went  sometimes.  Q.  Didn't  you  go  as 
often  as  you  did  at  times  before?  A.  The  same  as  I 
go  now,  or  used  to  go  before."  Four  witnesses  were 
examined  in  rebuttal,  and  allowed  to  testify  that  it  was 
a  matter  of  common  notoriety  in  the  town  of  Vallecito, 
between  the  time  of  the  killing  and  the  surrender  of 
the  defendant,  that  the  defendant  was  charged  with 
the  killing  of  the  deceased ;  and  this  is  the  evidence 
alleged  to  have  been  erroneously  admitted.  There  was 
an  objection  made  to  one  question  upon  this  subject, 
Vol.  7  n.  m. 
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in  the  examination  of  the  first  witness,  Bamona  Mar- 
tinez; but  the  question  was  afterward  repeated  and 
answered  without  objection,  and  similar  testimony  was 
given  by  the  other  witnesses  without  objection.  It  was 
not  the  province  or  duty  of  the  court  to  exclude  evidence 
not  objected  to;  and  hence  the  admission  of  this 
evidence  can  not  be  made  available  in  this  court  as 
error.  An  assignment  of  error  for  the  admission  of 
improper  evidence  should  be  based  upon  the  action  of 
the  court  where  objection  was  made  and  exception 
saved  in  the  court  below. 

The  fourth  assignment  of  error  is  based  upon 
instruction  number  8i,  given  by  the  court  upon  its  own 
EviDENc:  in-  motiou,  which  is  as  follows:  '*In  the  tes- 
structions.  tlmouy  lu  rebuttal  there  was  evidence  to 
the  effect  that  the  general  talk  in  Vallecito,  as  to  the 
killing  of  the  deceased,  connected  the  name  of  the 
defendant  with  said  killing.  You  are  instructed  that 
said  testimony  only  goes  to  the  question  of  the  proba- 
bility of  the  defendant  having  heard  that  he  was 
charged  with  the  crime,  if  he  was  often  in  Vallecito 
after  the  killing ;  and  you  must  not  consider  it  as 
evidence  tending  to  prove  that  the  defendant  killed 
the  deceased. '^  Counsel  for  the  prisoner  contend  that 
this  instruction  is  in  violation  of  section  2055,  Compiled 
Laws,  which  provides:  '^Before  the  argument  is  con- 
cluded, either  party  may  request  instructions  to  the 
jury  on  points  of  law,  which  shall  be  given  or  refused 
by  the  court.  All  instructions  asked,  and  the  charge 
of  the  court,  shall  be  in  writing.  The  court  shall 
instruct  the  jury  as  to  the  law  of  the  case,  but  shall  not 
comment  upon  the  weight  of  the  evidence,''  in  that  it 
is  a  comment  by  the  court  upon  the  weight  of  the 
evidence.  That  section  2055  applies  to  criminal  cases, 
we  do  not  feel  called  upon  to  decide ;  for,  whether  it 
does  or  not,  the  instruction  is  not  subject  to  the  objec- 
tion made.     The  court  does  not  attempt  to   place  a 
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value  upon  this  evidence,  but  refers  to  the  evidence  in 
order  that  it  might  limit  the  application  of  it  to  the 
credibility  of  the  defendant  as  a  witness,  and  prevent 
its  consideration  by  the  jury  upon  the  question  of  the 
guilt  of  the  defendant.  The  evidence  having  been 
admitted  without  objection,  the  court  was  evidently 
impressed  with  the  opinion  that  such  instruction  was 
necessary  to  fully  protect  the  rights  of  the  defendant, 
and  therefore  out  of  abundant  caution,  and  of  its  own 
motion,  gave  the  explanatory  instruction.  The  instruc- 
tion made  it  clear  to  the  jury  that  such  evidence  was 
applicable  only  to  the  credibility  of  the  defendant  as  a 
witness  for  himself,  and  that  it  was  not  to  be  consid- 
ered upon  the  question  of  the  guilt  of  the  defendant. 
It  was  therefore  given  in  the  interest  of  the  defendant, 
and  for  his  protection ;  and  he  can  not  be  heard  to 
object  to  that  which  was  in  his  own  interest,  and  which 
could  not  and  did  not  work  injury  to  him.  The  court 
had  an  undoubted  right  to  confine  the  application  of 
the  evidence  referred  to  in  the  instruction  to  that  branch 
of  the  case  which  it  tended  to  establish,  and  upon  which 
it  was  offered  and  admitted;  and  in  doing  so,  by  the 
language  used,  the  court  did  not  comment  upon  the 
weight  of  the  evidence,  within  the  meaning  of  section 
2055,  Compiled  Laws. 

The  fifth  assignment  of  error,  and  the  last  we  deem 
it  necessary  to  consider,  is  that  **the  court  erred  in 
failing  to  instruct  the  jury  more  fully  on  the  law  with 
reference  to  an  alibi.''  The  language  of  this  assign- 
ment is  an  admission  that  the  court  did  instruct  the 
Alibi- cTidence:  j^^y  spccially  as  to  thc  allW  claimed,  and, 
instruction.,      tuning  to  thc  rccord,  we  find  that  the 

court  gave  the  following  instruction  upon  that  subject: 
**No.  8.  The  defendant  has  introduced  evidence  of  an 
alibi;  that  is,  evidence  to  the  effect  that  he  was  not 
present  at  the  time  and  place  where  the  killing  occurred. 
This  is  a  legitimate  method  of  defense ;    and  if  you 
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believe  that  the  evidence  clearly  sastains  this  defense, 
or  raises  in  your  minds  a  reasonable  doubt  as  to  the 
guilt  of  the  defendant,  you  must  acquit  him.''  Coun- 
sel for  the  prisoner  refer  us  to  the  American  and 
English  Encyclopedia  of  Law  (pages  454-456,  and 
cases  there  cited),  and  we  find  that  the  citations  are 
mainly  from  the  supreme  court  of  the  state  of  Iowa. 
It  is  insisted  that  the  court  erred  in  failing  to  ' 'instruct 
the  jury  that  a  bare  preponderance  of  the  evidence, 
when  tending  to  prove  an  alibi,  is  sufficient,  and  that 
to  establish  an  alibi  it  is  not  necessary  that  the  jury 
should  be  fully  satisfied  of  its  truth,  and  that  the 
accused  is  not  bound  to  prove  an  alibi  beyond  a  reason- 
able doubt.''  State  v.  Hord,  46  Iowa,  623;  State  v. 
Eeed,  62  Id.  40;  State  v.  Hamilton,  57  Id.  598;  Turner 
V.  Com.,  86  Pa.  St.  54.  That  an  alibi  is  a  matter  of 
defense  is  too  well  stated  to  require  discussion  or  the 
citation  of  authorities,  but  the  amount  of  proof  required 
to  establish  this  defense  is  not  uniform.  That  it  is  not 
necessary  for  the  accused  to  establish  this  defense 
beyond  a  reasonable  doubt  is  supported  by  a  long  line 
of  authorities.  In  the  earlier  decisions  of  the  supreme 
court  of  Iowa  and  some  other  states,  it  was  held  that 
a  preponderance  of  the  evidence  was  sufficient  to  main- 
tain this  defense.  We  are,  however,  of  the  opinion 
that  the  weight  of  authority  is  now  settled  that,  where 
an  alibi  is  relied  upon  as  a  defense  in  a  criminal  prose- 
cution, the  burden  of  the  proof  rests  upon  the  defend- 
ant to  establish  it,  to  the  satisfaction  of  the  jury.  State 
V.  Jennings,  81  Mo.  185;  Qarrity  v.  People,  107  111. 
162 ;  Creed  v.  People,  81  Id.  565 ;  State  v.  Hemrick, 
62  Iowa,  414;  State  v.  Reed,  Id.  40;  State  v.  Krew- 
sen,  57  Id.  588;  State  v.  Hamilton,  Id.  598;  State  v. 
Vincent,  24  Id.  570;  State  v.  Ostranden,  18  Id.  435; 
State  V.  Waterman,  1  Nev.  453 ;  French  v.  State,  12 
Ind.  670;  Ware  v.  State,  67  Ga.  349;  Com.  v.  Web- 
ster, 5  Cush.  (Mass.)  324;  State  v.  Davidson,  30  Vt* 
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377;  Fife  v.  Com.,  29  Pa.  St.  429.  The  court  gave  an 
instruction  upon  the  defense  of  an  alibi  in  this  case 
which  is  clearly  within  the  law  as  now  settled.  The 
court  uses  the  words  **that  if  the  evidence  clearly  sus- 
tains this  defense,"  but  this  is  substantially  the  same 
as  an  instruction  that  the  issue  must  be  proven  to  the 
satisfaction  of  the  jury.  In  order  that  the  jury  shall 
be  satisfied,  the  evidence  should  be  clear,  and  there  is 
no  substantial  difference  in  the  language.  But  the 
court  goes  further,  and  gives  the  defendant  the  benefit 

Instructions:      ^^  ®  rCaSOnablC  doubt,    iu    this  COUUection, 

•ufficiency  of."  ^^y  ingtructiug  thc  jury  that,  if  the  evidence 
of  this  subject  raised  in  their  minds  a  reasonable  doubt 
as  to  the  guilt  of  the  defendant,  they  must  acquit  him. 
These  instructions  placed  the  issue  fairly  before  the 
jury,  and  gave  the  defendant  the  benefit  of  all  his 
legal  rights.  Such  being  the  case,  it  is  not  ground  of 
error  that  the  court  did  not  **more  fully"  instruct  the 
jury,  especially  where  the  record,  as  in  this  case, 
does  not  show  a  request  for  further  instructions.  If 
the  accused  deemed  further  instructions  necessary,  it 
was  his  privilege  to  request  them  and  thereby  give  the 
court  an  opportunity  to  comply  with  his  request.  The 
court  has  repeatedly  held  that  if  the  defendant  fails  or 
refuses  to  avail  himself  of  the  privilege  of  requesting 
additional  instructions,  and  the  court,  in  its  instruc- 
tions, fairly  represents  the  issues  to  the  jury,  it  is  not 
error  that  the  court  did  not  more  fully  instruct  the 
jury  upon  all  possible  theories  of  the  case.  Territory 
V.  O'Donnell,  4  N.  M.  210;  U.  S.  v.  De  Amador,  6 
Id.  178;  Express  Co.  v.  Kountz,  8  Wall.  342.  There 
being  no  reversible  error  in  this  record,  the  judgment 
of  the  court  below  is  affirmed,  and  it  is  so  ordered. 

Freeman  and  Lee,  JJ.,  concur. 
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[No.  617.    January  4,  1893.] 

JOHN  W.  TERRY  et  al.,  Appellees,  v.  J.  S. 

MARTIN,  Appellant. 

B10HYXB8,  Power  axd  Authoritt  of— Claim  fob  Sebviobs. — ^A  reeeiyer, 
placed  in  charge  of  the  property  and  eifeote  of  a  store,  pending  litiga- 
tion in  reference  thereto,  being  an  officer  of  the  coort  in  whose 
custody  such  property  and  effects  are  while  under  his  control,  has  no 
right,  in  the  absence  of  express  authority  from  the  court,  or  any 
showing  that  the  character  of  the  business  was  such  as  to  impera- 
tiyely  demand  it,  to  open  and  continue  the  business  of  the  store,  and 
an  office  in  connection  therewith,  and  pay  rent,  clerk  hire,  etc.,  and 
a  claim  presented  by  him  for  such  rent,  services,  etc.,  will  be 
properly  refused. 

Id. — ^Attobnxts'  Fees.— While  a  receiyer  may,  under  certain  circum. 
stances,  employ  counsel  to  adyise  him,  yet,  if  he  does  so,  he  must  be 
able  to  show  a  necessity  for  such  employment,  or  a  claim  for  attor- 
neys' fees  for  such  seryices  will  not  be  allowed. 

Appeal,  from  a  decree  in  favor  of  defendants, 
from  the  Fifth  Judicial  District  Court,  Socorro  County. 
Decree  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  S.  Snipfen  and  W.  E.  Kelly  for  appellant. 

James  Ot.  Fitch  for  appellees. 

When  a  court  directs  the  manner  and  terms  of  a 
sale,  a  receiver  is  held  to  a  strict  compliance  with  them, 
80  far  as  it  is  possible.  Beach  on  Receivers,  sees.  730, 
731. 

Courts  of  equity  are  very  reluctant  to  undertake 
to  carry  on  a  business  through  a  receiver ;  they  only 
do  so  when  it  is  absolutely  necessary  to  prevent  a 
sacrifice  of  the  property,  and  then  only  until  it  can  be 
sold.  Martin  v.  Van  Schaick,  4  Paige,  Ch.  479; 
High  on  Receivers,  sees.  36,  480. 
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In  England  there  is  a  well  established  distinction 
between  a  receiver  and  a  manager,  the  latter  only 
being  authorized  to  carry  on  business.  Lindley  on 
Partnership  [5  Eng.  Ed.]  545;  Gardner  v.  L,  0.  & 
D.  E'y  Co.,  2  Ch.  201;  In  Ee  Manchest  &  Milford 
R'y,  14  Ch.  D.  653. 

In  this  country,  even  when  a  receiver  is  vested 
with  such  authority,  he  has  no  right  to  make  expendi- 
tures which  will  seriously  diminish  the  fund,  without 
an  order  of  court.     Hooper  v.  Winston,  24  111.  353. 

A  receiver  has  no  right,  in  the  absence  of  express 
authority,  to  carry  on  business  at  all,  and  if  he  does 
so  he  will  be  held  responsible  for  all  losses.  Beach 
on  Receivers,  sec.  284;  McCay  v.  Black,  14  Phila. 
635. 

In  the  absence  of  statutory  provisions,  the  court 
appointing  the  receiver  has  authority  to  determine  the 
amount  of  his  compensation ;  and,  when  he  has  been 
guilty  of  negligence  or  misconduct,  it  can  reduce  it,  or 
refuse  to  allow  him  any  compensation.  Beach  on 
Receivers,  sees.  755,  758;  High  on  Receivers,  sec.  818. 

It  is  the  province  of  the  lower  court  to  pass  upon 
the  accounts  and  determine  the  compensation  of  its 
own  officer,  over  whose  conduct  it  exercises  supervi- 
sion, and  its  judgment  is  entitled  to  great  weight  upon 
appeal.  Beach  on  Receivers,  sec.  774;  High  on 
Receivers,  781;  Hinckley  v.  Railroad  Co.,  100  U.  S. 
153;  Stuart  V.  Boulware,  133  XJ.  S.  708. 

Seeds,  J. — From  the  record  in  this  case  it  appears 
that,  sometime  in  1886,  certain  parties,  by  the  names 
of  Perkins  and  Southgate,  were  engaged  in  the  drug 
business  in  Socorro,  in  this  territory.  They  became 
indebted  to  one  Terry,  and  possibly  others,  and  it 
became  necessary  to  place  their  property  in  the  hands 
of  a  receiver,  pending  the  litigation  in  reference  thereto. 
In  November,  1886,  the  court  appointed  one  Dr.  J.  S. 
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• 

Martin  the  receiver  of  the  property.  He  took  posses- 
sion of  the  goods,  and  made  an  inventory  of  the  same, 
according  to  which  the  dmgs  and  fixtures  were  worth 
about  $2,500.  It  appears  that  the  receiver  opened  the 
store,  and  began  selling  goods  from  the  store,  and  that 
he  occasionally  made  purchases  to  keep  the  stock 
intact.  We  have  been  unable  to  find  any  specific  author- 
ity for  such  proceedings  upon  his  part,  and,  if  he 
possessed  it  at  all,  it  must  have  resulted  by  implication 
from  his  position,  or  from  his  original  appointment, 
which  is  not  set  out  in  the  record.  It  also  appears 
that  he  used  the  store  as  his  office,  and  that  he  hired 
his  son,  who  was  not  a  druggist,  to  be  a  clerk  in  the 
store,  at  a  salary  of  $45  per  month.  In  the  early  part 
of  1887,  and  before  the  receiver  had  opened  the  store, 
the  several  parties  to  the  litigation  entered  into  an 
agreement  to  have  the  property  sold,  and  the  court 
made  an  order  to  that  effect.  The  order  contemplated 
a  sale  in  bulk,  and  an  effort  was  made  to  comply  with 
the  order,  but  the  receiver  refused  the  bid,  for  reasons 
growing  out  of  the  objections  of  Terry,  as  he  insists, 
but  which  Terry  denies.  Afterward  the  receiver 
opened  up  a  retail  drug  store,  as  before  recited,  and 
ran  the  same  for  four  months,  when  the  parties  to  the 
litigation  again  got  together,  and  agreed  to  have  the 
drugs  stored  in  another  building,  as  the  expenses  were 
eating  up  the  stock.  The  court  made  an  order  accord- 
ingly. The  record  shows  quite  conclusively  that  dur- 
ing the  time  in  which  the  receiver  was  running  the 
drug  store  and  his  physician's  office  at  the  same  place, 
and  while  his  son  was  acting  as  clerk,  the  sales  only 
averaged  about  $92  per  month,  while  the  expenses 
were  nearly  that  amount,  not  counting  the  receiver's 
allowance,  or  his  attorneys'  fees,  if  they  should  be 
allowed.  It  was  a  pure  question  of  addition  and  sub- 
traction as  to  how  long  this  could  be  kept  up  before 
all  the  assets  would  disappear,  and  the  creditors  be 
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confronted  with  a  bill  for  thus  dispensing  with  the 
trast  property.  In  1889  the  receiver  made  an  ex  parte 
application  to  have  the  property  sold,  as  the  rent  and 
deterioration  were  consuming  it.  The  order  was  made, 
but,  before  the  sale  was  made,  the  complainant  Terry 
found  out  that  the  order  had  been  made,  and,  by 
proper  objections,  prevented  it.  Afterward,  in  1890, 
the  receiver  made  his  report,  showing  certain  sales  of 
the  drugs,  the  expenditures,  the  money  on  hand,  the 
outstanding  debts,  and  asked  an  allowance  for  his 
services,  and  $150  for  the  services  of  his  attorney. 
Exceptions  were  filed  to  the  report,  and  the  whole 
matter  referred  to  a  master  to  take  testimony.  Upon 
the  filing  of  the  master's  report,  the  chancellor  refused 
to  allow  a  number  of  items  claimed ;  as  $180  for  the 
son's  services,  $18  for  going  to  Albuquerque  to  con- 
sult the  court,  $150  for  lawyers'  services,  and  various 
sums  for  rent,  invoicing,  etc. 

After    carefully    considering    the    actions    of  all 
parties,  as  shown  by  the  record,  it  is  forcibly  presented 

to  us  that  this  is  a  case  in  which  the 
5ow"nd  assets  were  deliberately  squandered.  It 
claim  jfor   '       would  scem  as  though  the  receiver  thought 

they  were  placed  in  his  hands  for  his 
pecuniary  benefit.  We  are  forced  to  believe  that  the 
parties  to  the  litigation  wei'e  acting  all  the  time  as  if 
they  must  agree  to  some  action  to  prevent  the  receiver 
from  completely  wasting  the  estate  which  was  placed 
in  his  hands.  The  receiver  is  an  officer  of  the  court, 
and  the  property  is  in  the  custody  of  the  court  while 
under  his  control.  His  duty  was  to  conserve  such 
property,  and,  unless  directly  so  authorized,  or  unless 
the  character  of  the  business  was  such  as  to  impera- 
tively require  it,  he  had  no  authority  to  open  a  busi- 
ness, in  which  he  could  place  his  son,  and  run  a 
physician's    office  in    connection    therewith.    Beach, 
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Rec,  sees.  1,  249,  257.     We  fail  to  find  any  authority 
which  justified  him  in  running  the  store. 

The  receiver  is,  under  certain  circumstances, 
justified  in  retaining  counsel  to  advise  him  (Id.  sec. 
Claim  for  261);  but,  if  he  does  so,  he  must  be  pre- 

•ttorncy'.fec  p^red  to  show  the  necessity.  In  this 
case  he  has  not  done  so.  It  is  a  cardinal  rule,  in 
regard  to  matters  of  receivership,  that  the  receiver  is 
at  all  times  subject  to  the  control  of  the  court.  He 
is  but  a  hand  of  the  court,  and  all  of  his  actions  must 
pass  under  the  watchful  eye  of  the  chancellor,  and  we 
think  it  a  safe  rule  to  presume  that  the  action  of  the 
chancellor  in  passing  upon  the  accounts  of  the  receiver 
was  correct,  in  the  absence  of  a  clear  showing  that  it 
was  either  erroneous  or  illegal.  In  this  case  we  think 
it  is  clear  that  his  action  was  perfectly  correct.  The 
judgment  of  the  lower  court  will  be  affirmed. 

McFiE  and  Lee,  JJ.,  concur. 


[No.  500.    January  25,  1893.] 

VICENTE  CHAVEZ  bt  al.,  Plaintiffs  in  Erbob, 

V.  BARBARA  CHAVEZ  DE  SANCHEZ, 

Defendant  in  Ebbob. 

SPAinsH  Land  Grant— Homsstxad  Patent— Titlk—Evidbnos. — In  an 
aotion  of  ejectment  for  the  recoyery  of  land  claimed  by  plaintiff 
nnder  a  homestead  patent  from  the  United  States,  and  held  adyersely 
by  defendant  under  a  claim  of  grant  from  Spain  made  prior  to  1750, 
bnt  not  oonllrmed  by  congress,  or  by  any  tribunal  authorized  by  con- 
gress to  examine  into  and  determine  the  validity  of  such  titles  in  New 
Mexico,  the  patent  will  preyail,  although  the  holder  under  such  grant 
has  a  perfect  title  from  the  original  grantee ,  and  papers  offered  in 
eyidence  tending  to  establish  such  title  were  properly  rejected. 

Id.— HoMSSTEAD  Entry- Final  Proof— Evidbnob.— In  such  action, 
where  it  appeared  the  homestead  entry  was  made  in  1882,  and  final 
proof  was  made  thereon  in  1883,  eyidence  offered  by  defendants  to 
proye  the  presentation  of  their  claim  to  the  surveyor  general  of  New 
Mexico  in  1887  was  also  properly  rejected,  although  the  homestead 


Jan.  1893]  Chavez  v.  Chavez  de  Sanchez.  59 

patent  was  not  issued  until  after  that  date.  The  patent  being  founded 
upon  and  relating  back  to  the  entry,  the  land  was  segregated  pre- 
vious to  the  presentation  of  defendants*  claim,  and  such  presentation 
was  of  no  yalue  prior  to  confirmation. 

Id. — ^Validity  of  Patent— Ikaduissibiltft  op  Collateral  Evidencb 
TO  Attack. — Nor  was  it  error,  in  snoh  case,  to  refuse  to  admit  evi- 
dence offered  by  defendants  to  show  that  when  plaintiff  entered  upon 
the  patented  land  embraced  in  her  homestead  she  knew  that  said  land 
was  claimed  by  defendants  as  a  part  of  the  Spanish  grant.  The 
plaintiff,  holding  under  the  patent,  had  a  superior  right  of  possession 
vested  in  her  thereby,  and  the  patent,  being  valid  on  its  face,  was  not 
subject  to  collateral  attack. 

Id.— Jurisdiction— Patent— Conclusive  Evidbncb  of  Conveyance.- 
In  such  action,  the  district  court  had  no  power  to  take  cognizance  of 
the  title  claimed  under  the  Spanish  grant ;  that  power  was  expressly 
reserved  to  congress  by  the  act  of  July  22,  1854,  and  subsequently  to 
the  court  of  private  claims  by  the  act  of  March  3,  1891,  and,  the  land 
in  controversy  being  part  of  the  territory  ceded  to  the  United  States 
by  the  treaty  of  cession,  of  which  the  court  took  notice,  the  patent 
was  conclusive  evidence  of  the  proper  conveyance  of  the  land,  and 
that  the  United  States  was  the  rightful  owner  of  the  same  when  the 
patent  was  issued. 

Id, — Improvements — Evidence. — The  defendants  had  no  right,  in  such 
ease,  to  recover  the  value  of  the  improvements  made  by  them  upon 
the  land  in  controversy,  as  claimed  under  section  2581,  Compiled 
Laws.  That  section  of  the  statute  was  not  intended  to  be  available 
in  behalf  of  one  wrongfully  in  possession.  Moreover,  the  land  em- 
braced in  the  homestead  patent  must  be  considered  as  part  of  the 
public  lands  of  the  United  States,  and  the  power  of  congress  to  dis- 
pose of  the  public  domain  can  not  be  interfered  with  by  any  state  or 
territorial  legislation,  nor  can  such  legislation  deprive  the  grantee  of 
the  possession  and  enjoyment  of  the  property  granted.  The  court 
did  not,  therefore,  err  in  ezcludiug  evidence  of  the  value  of  the  land 
in  question  and  the  improvements  made  thereon. 

Ebbob,  from  a  judgment  for  plaintiff,  to  the  Sec- 
ond Judicial  District  Court,  Valencia  County.  Judg- 
ment affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  W.  Clancy  for  plaintiffs  in  error. 

A  patent  of  the  United  States  is  void  if  the  land 
described  therein   has  been    reserved    by,   or    never 
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belonged  to,  the  government.  Morton  v.  Nebraska,  21 
Wall.  660;  Polk  v.  Wendell,  9  Cranch,  99;  Same  v. 
Same,  5  Wheat.  301;  Patterson  v.  Winn,  11  Id.  383, 
384;  Minter  v.  Crommelin,  18  How.  88;  Reichart  v. 
Phelps,  6  Wall.  165 ;  Minnesota  v.  Bachelder,  1  Wall. 
115;  Marsh  v.  Brooks,  8  How.  232,  233;  Sabariego  v. 
Mavericks,  124  U.  S.  282,  283;  Wright  v.  Roseberry, 
121  U.  S.  520. 

In  this  case  the  land  in  question  never  belonged  to 
the  United  States,  the  title  having  absolutely  vested  in 
Nicolas  de  Chavez  in  1739.  The  Spanish  governor  had 
powers  little  less  extensive  than  the  king  himself.  1 
White's  Recop.  368-370;  United  States  v.  Clarke,  451, 
452 ;  Same  v.  Peralta,  19  How.  347,  348. 

The  change  of  sovereignty,  irrespective  of  any 
treaty  obligations,  had  no  effect  upon  private  rights. 
United  States  v.  Percheman,  7  Pet.  86,  87;  Dent  v. 
Emmeger,  14  Wall.  312 ;  Foster  v.  Neilson,  2  Pet.  314, 
315.     See,  also,  Botiller  v.  Dominguez,  130  U.  S.  250. 

The  decision  of  this  court  in  Chavez  v.  Whitney,  4 
N.  M.  (Gil.)  611,  that  ''no  jurisdiction  over  such 
claims  in  New  Mexico  was  conferred  upon  the  court, ' ' 
is  based  upon  some  observations  in  Tameling  v.  Emi- 
gration Co.,  93  U.  S.  662,  which  were  not  at  all  neces- 
sary to  the  decision  rendered,  and  is  traceable  to  the 
influence  of  earlier  decisions  under  the  Florida  treaty. 
See  United  States  v.  Arredondo,  6  Pet.  734 ;  Foster  v. 
Neilson,  2  Id.  314;  United  States  v.  Percheman,  7  Id. 
85.  Also  Botiller  v.  Dominguez,  130  U.  S.  249;  United 
States  V.  Roselius,  15  How.  38. 

If,  under  previous  conditions,  the  court  was  with- 
out jurisdiction  to  protect  the  holder  of  a  perfect  title 
against  the  United  States,  those  conditions  have  been 
changed  by  the  act  of  congress  of  1891.  He  is  left,  like 
any  owner  of  property,  to  the  protection  of  the  ordinary 
courts  of  justice.  Fremont  v.  United  States,  17  How. 
553,  554. 
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The  land  in  controversy  was  reserved  from  sale  or 
other  disposition  by  the  act  of  congress  of  1854.  10  U. 
S.  Stat,  at  Large,  309.  The  defendants,  in  any  event, 
were  entitled,  nnder  the  statute,  to  have  the  value  of 
their  improvements  assessed  and  declared  a  lien  on  the 
land.     Comp.  Laws,  sec.  2581. 

Neill  B.  Field  for  defendant  in  error. 

The  ownership  of  the  land  embraced  in  the  patent 
in  this  case  was  a  question  for  the  political  department 
of  the  government,  and  not  a  question  for  the  courts. 
Chavez  V.  Whitney,  4  N.  M.  (Gil.)  611;  Tameling  v. 
Emigration  Co.,  93  U.  S.  661;  Pinkerton  v.  Ledoux, 
129  U.  S.  346. 

A  patent  for  land  is  the  highest  evidence  of  title, 
and  is  conclusive  as  against  the  government,  and  all 
claimants  under  junior  patents  or  titles,  until  set  aside 
or  annulled,  unless  absolutely  void  on  its  face.  Stone 
V.  United  States,  2  Wall.  525 ;  Hooper  v.  Scheimer,  23 
How.  235;  Johnson  v.  Towsley,  13  Wall.  72;  Gibson 
V.  Chouteau,  Id.  92. 

Congress,  so  far  from  recognizing  the  title  set  up 
by  defendants,  has  in  effect  declared  that,  in  all  such 
cases  as  this,  the  patent  of  the  government  is  the  supe- 
rior title.  Pub.  Stat.  U.  S.  1890,  1891,  p.  854,  sees.  8, 
14. 

It  is  the  province  of  the  political  department  of 
the  government  to  determine  for  itself  how  such  titles 
shall  be  adjudicated.  Botiller  v.  Dominguez,  130  U. 
S.  238;  U.  S.  V.  Repentiguy,  5  Wall.  211. 

If,  in  the  exercise  of  this  power,  congress  enacts  a 
law  which  is  in  conflict  with  a  treaty  of  the  United  States 
with  a  foreign  power,  the  courts  are  bound  to  follow 
the  statutory  enactments  of  their  own  government. 
Botiller  v.  Dominguez,  130  U.  S.  238. 

Until  the  passage  of  the  act  of  March  3,  1891,  cre- 
ating a  court  of   private  land    claims,   no    tribunal 
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existed  upon  which  jurisdiction  had  been  conferred. 
Chavez  v.  Whitney,  4  N.  M.  (Gil.)  611;  Tameling  v. 
Emigration  Co.,  93  TJ.  S.  661. 

As  between  the  United  States  and  claimants  of 
lands  under  grants  such  as  that  relied  on,  the  court  of 
private  land  claims  has  exclusive  original  jurisdiction. 
Pub.  Stat.  U.  S.  1890,  1891,  p.  854,  chap.  539. 

Section  2581,  Compiled  Laws,  1884,  can  have  no 
application  in  this  case.  It  would  be  an  interference 
with  the  power  of  congress  in  the  disposal  of  the  pub- 
lic domain.  Gibson  v.  Chouteau,  13  Wall.  92;  King  v. 
Thomas,  12  Pac.  Rep.  865. 

MoFiE,  J.  —This  was  an  action  of  ejectment,  brought 
in  the  district  court  for  Valencia  county  by  defendant 
in  error,  who  was  plaintiflE  in  the  court  below,  to  re- 
cover from  the  plaintiffs  in  error  the  possession  of  a 
portion  of  the  land  described  in  a  homestead  patent 
from  the  United  States  dated  April  3,  1889,  and  em- 
bracing one  hundred  and  fifty-seven  and  thirty-six 
hundreths  acres.  Defendants  below  admitted  the  fact 
of  their  being  in  possession  of  a  portion  of  the  land 
embraced  in  the  patent,  and  attempted  to  defend 
against  the  patent  by  showing  that  the  land  was  a  part 
of  a  perfect  grant  made  to  one  Nicolas  de  Chavez  in 
the  year  1739,  and  long  prior  to  the  cession  of  said  land 
by  the  republic  of  Mexico  to  the  United  States  in  1848 
by  the  treaty  of  Guadalupe  Hidalgo.  It  was  also 
admitted  on  the  trial  below  that  the  defendants  were 
heirs  or  purchasers  from  heirs  of  said  grantee,  and  that 
the  land  described  in  the  patent  was  within  the  exterior 
boundaries  of  what  was  claimed  to  be  the  Nicolas  de 
Chavez  grant.  Trial  was  had  at  the  September,  1891, 
term,  before  the  court  and  a  jury,  and  to  maintain  the 
issues  for  the  plaintiff  the  patent  was  introduced  in 
evidence,  and  the  defendants  admitted  that  the  home- 
stead entry  upon  which  the  patent  is  founded  was  made 
by  plaintiff  December  27,  1882,  and  that  final  proof 
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was  made  thereon  August  15,  1883,  and  the  ouster 
charged,  and  possession  of  defendants  as  to  part  of 
the  lands  embraced  in  the  patent  was  also  admitted. 
The  defendants  having  pleaded  not  guilty,  and  with 
the  plea  filed  notice  that  upon  the  trial  they  would 
prove  the  improvements  made  by  them  upon  the  land 
in  controversy,  and  also  the  value  of  the  same,  offeredr 
in  evidence  a  petition  of  Nicolas  de  Chavez  to  the  gov- 
ernor and  captain  general  of  New  Mexico  for  a  grant 
of  land ;  the  grant  by  said  governor  to  said  Nicolas  de 
Chavez ;  the  document  showing  the  act  of  judicial  pos- 
session for  the  land  granted;  a  subsequent  order  of 
said  governor  as  to  boundaries,  and  a  decision  or  cer- 
tificate of  Bernardo  Antonio  Bustamente  Tagle, 
lieutenant  governor,  as  to  a  disputed  boundary, 
together  with  translation  of  the  same ;  and  offered  to 
prove  the  genuineness  of  the  said  petition,  Igrant,  act 
of  possession,  order,  and  decision,  by  the  evidence  of 
William  M.  Tipton,  official  translator  of  the  office  of 
the  surveyor  general ;  and  the  plaintiff  admitted  that 
Mr.  Tipton,  if  sworn  and  put  on  the  stand,  would  be. 
competent  and  fully  qualified  to  testify  as  an  expert 
concerning  such  papers,  and  that  he  would  testify  that 
he  had  made  a  careful  and  critical  examination  of  the 
handwriting  and  signatures  in  said  documents,  of  the 
paper  on  which  they  were  written,  and  of  their  appear- 
ance and  condition  generally,  and  comparison  thereof 
with  many  other  similar  papers  admitted  and  known 
to  be  genuine,  and  that  from  such  examination  and 
comparison  he  is  satisfied  that  these  documents  are 
genuine,  and  were  actually  made  and  signed  as  they 
purport  to  have  been,  and  especially  that  the  official' 
signatures  appearing  in  said  documents  are  genuine 
signatures  of  the  officers  named;  and  plaintiff  further 
admitted  that  she  could  offer  no  evidence  in  rebuttal 
of  said  evidence  by  Tipton,  but  plaintiff  objected  to 
the  admission  of  said  documents,  or  either  of  them,  in 
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evidence,  or  of  any  evidence  relative  to  them,  as  being 
irrelevant,  incompetent,  and  immaterial,  which  objec- 
tion was  sustained  by  the  court,  and  said  docu- 
ments and  the  evidence  relative  thereto  were  excluded 
by  the  court ;  to  which  rulings  of  the  court  exceptions 
were  properly  saved  by  the  defendants.  Defendants 
also  offered  to  prove,  by  the  records  of  the  office  of 
the  surveyor  general,  produced  in  court,  that  in  April, 
1887,  a  petition  was  filed  in  the  office  of  the  surveyor 
general  of  the  territory  of  New  Mexico  for  an  approval 
of  said  grant,  and  that  in  December  of  the  same  year 
the  surveyor  general  reported  upon  said  grant,  and 
forwarded  his  report  to  the  department  of  the  interior 
at  Washington,  D.  C,  to  be  laid  before  congress,  in 
pursuance  of  an  act  of  congress  of  1854,  which  was 
objected  to  by  the  plaintiff.  The  objection  was  sus- 
tained by  the  court,  and  the  evidence  offered  was 
excluded,  and  the  defendant  duly  excepted.  The 
defendants  further  offered  to  prove  by  Francisco 
Chavez  y  Armijo,  that  at  the  time  of  the  alleged  settle- 
ment and  occupation  by  the  plaintiff  and  her  deceased 
husband  they  knew  that  the  land  was  claimed  under 
this  grant ;  and,  further,  that  the  plaintiff  entered  into 
possession  of  the  premises  in  dispute  as  one  of  the 
heirs  of  Nicolas  de  Chavez,  and  knew  at  the  time  of 
making  her  homestead  entry  that  the  land  in  question 
was  claimed  under  said  grant.  This  evidence  tendered 
by  the  defendant  was  excluded  by  the  court  upon  objec- 
tion of  plaintiff's  counsel,  to  which  ruling  of  the  court 
defendants  saved  an  exception.  The  defendants  further 
offered  to  prove  the  value  of  the  land  in  controversy, 
and  also  the  value  of  the  improvements  made  thereon 
by  the  defendants,  and  by  those  from  whom  they 
claimed  title;  but,  upon  objection  by  plaintiff's  counsel, 
this  evidence  was  also  excluded,  and  the  defend- 
ants duly  excepted  to  the  ruling  of  the  court.  There- 
upon, the  defendants  having  closed  their  case,  and  no 
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evidence  in  rebuttal  being  offered,  the  jary,  by  direc- 
tion of  the  court,  returned  a  verdict  in  favor  of  the 
plaintiff.  The  defendants  moved  for  a  new  trial,  but 
the  court  overruled  the  motion,  and  entered  judgment 
for  the  plaintiff  upon  the  verdict  of  the  jury.  The 
case  is  in  this  court  upon  writ  of  error,  in  which  the 
plaintiffs  in  error  assign  nine  grounds  of  error,  and 
seek  a  reversal  of  the  judgment  of  the  court  below 
upon  them. 

The  first  assignment  of  error  goes  to  the  merits  of 
this  case.  The  decision  of  the  court  upon  this  assign- 
ment practically  disposes  of  all  other  assignments  of 
error  with  the  exception  of  the  fifth,  which  is  based 
upon  the  refusal  of  the  court  to  permit  evidence  to  be 
introduced  showing  the  value  of  the  land  in  contro- 
versy and  the  value  of  the  improvements.  Counsel  on 
both  sides  have  with  commendable  fairness  endeavored 
to  present  to  this  court  for  its  determination  this  ques- 
tion :  Can  a  plaintiff  in  ejectment,  relying  upon  a  pat- 
ent from  the  government  of  the  United  States,  be  defeat- 
ed by  the  defendants  showing  that  the  lands  described 
therein  are  part  of  a  private  land  claim  deriving  its 
validity  from  another  sovereignty,  but  never  acted  upon 
by  the  political  department  of  the  government  of  the 
United  States,  nor  by  any  tribunal  created  for  that  pur- 
pose by  the  political  department  of  our  government! 
The  superior  right  of  possession  is  involved  in  the 
decision  of  this  question,  and  must  be  awarded  to  the 
defendant  in  error  in  the  event  of  an  affirmance  of  the 
validity  of  the  patent  title,  or  to  the  plaintiffs  in  error 
in  case  the  patent  shall  be  held  void  as  against  the  grant 
title. 

The  first  assignment  of  error  is  as  follows:  *'The 
court  erred  in  refusing  to  admit  in  evidence  the  docu- 
ments offered  by  the  plaintiffs  in  error,  which  show  the 
making  of  a  grant  of  land  to  Nicolas  de  Chavez,  it  being 

Vol.  7  n.  m. — 5 


66  Chavez  v.  Chavez  db  Sanohez.     [7  N.  M. 

admitted  that  they  were  heirs  or  purchasers  from  heirs 

of  Nicolas  de  Chavez,  and  that  the  land  in  question 

Spanish  land        ^^  witWii  thc  bouudarfes  of  such  grant. " 

Si"n;?*uri"'ev^  H  it  was  conceded  by  the  plaintiflEs  in  error 

idcnce.  ^jj^^  ^j^^  grant  to  Nicolas  de  Chavez  was 

an  inchoate  or  imperfect  grant,  this  case  would  be  very 
readily  disposed  of,  as  the  courts  have  uniformly  held 
that  questions  concerning  the  title  of  grants  of  lands 
by  a  foreign  government  prior  to  cession  to  the  United 
States,  having  at  the  time  of  cession  imperfect  or 
inchoate  titles,  requiring  some  act  of  the  new  sovereign 
to  vest  in  the  grantee  a  perfect  title,  are  reserved  by 
congress  to  be  determined  by  the  political  department 
of  the  government,  or  by  such  tribunal  as  may  be,  by 
act  of  congress,  designated  and  authorized  to  determine 
them.  In  the  case  of  Dent  v.  Emmeger,  14  Wall.  108, 
the  supreme  court  of  the  United  States  says:  ''But 
inchoate  rights,  such  as  those  of  Cerre,  were  of  imper- 
fect obligation,  and  affected  only  the  conscience  of  the 
new  sovereign.  They  were  not  of  such  a  nature  (until 
that  sovereign  gave  them  a  validity  and  eflScacy  which 
they  did  not  before  possess)  that  a  court  of  law  or 
equity  could  recognize  or  enforce  them.  When  con- 
firmed by  congress  they  became  American  titles,  and 
took  their  validity  wholly  from  the  act  of  confirmation, 
and  not  from  any  French  or  Spanish  element  which 
entered  into  their  previous  existence.''  The  case  of 
Grant  v.  Jaramillo  (decided  by  this  court  in  an  opinion 
January  6,  1892),  was  a  case  wherein  the  plaintiff  in 
ejectment  claimed  under  a  patent  from  the  United 
States  for  land  in  New  Mexico.  The  defendant  claimed 
under  a  grant  from  the  king  of  Spain,  while  New 
Mexico  was  a  province  of  Spain,  but  he  offered  no  title 
papers  in  evidence,  asking  the  court  to  presume  the 
grant  from  uninterrupted  occupation  since  1825.  He 
also  sought  to  sustain  the  grant  under  the  prescriptive 
laws  of  Mexico  in  force  at  the  time  of  cession  to  the 
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United  States  by  the  treaty  of  Guadalupe  Hidalgo.  In 
the  court  below,  upon  the  second  trial  of  the  cause,  the 
court  directed  a  verdict  in  favor  of  the  grantee  under 
the  patent,  and  in  afiSrming  the  judgment  of  the  court 
below  in  that  case  this  court,  after  a  careful  review  of 
the  authorities,  said:  ^'It  is  evident  that  if  the  plaintiff 
in  error  has  any  rights  to  the  land  in  question  growing 
out  of  the  Spanish  and  Mexican  claims  set  up  by  him, 
they  are  of  an  inchoate  character,  and,  according  to  the 
decisions  of  the  supreme  court  before  referred  to,  are  such 
as  are  reserved  by  congress  to  be  determined  by  the  politi- 
cal department  of  the  government,  or  by  such  tribunal 
as  may  be,  by  an  act  of  congress,  authorized  to  try  and 
determine  them ;  and  it  is  equally  clear  that  this  court 
has  not  been  clothed  with  such  authority.''  But  in  the 
case  now  under  consideration  plaintilSEs  in  error  insist 
that  the  grant  to  Nicolas  de  Chavez,  under  whom  they 
claim,  was  a  perfect  grant,  and  the  title  to  the  land 
embraced  within  the  grant  became  and  was  a  perfect 
title  under  the  laws,  usages,  and  customs  of  Spain  and 
Mexico  prior  to  the  year  1750,  and  long  prior  to  the 
cession  of  the  lands  now  embraced  within  the  territory 
of  New  Mexico  by  the  republic  of  Mexico  to  the  United 
States  under  the  treaty  of  Guadalupe  Hidalgo;  that 
under  the  eighth  article  of  that  treaty  such  title  must 
be  regarded  as  a  perfect  title  by  the  courts  of  the  United 
States,  and  a  paramount  title  to  a  patent  of  the  United 
States  government  embracing  lands  within  the  exterior 
boundaries  of  such  grant  subsequent  to  the  grant  title, 
and  prior  to  the  determination  of  the  grant  title  by  the 
political  department  of  the  government,  or  by  a  tribunal 
authorized  by  act  of  congress  to  determine  them. 

Counsel  for  defendant  in  error  challenges  the  cor- 
rectness of  the  position  of  the  plaintiflfs  in  error,  and 
insists  that  the  patent  title  is  valid,  and  conclusive  in 
the  case ;  that  the  court  below  was  without  jurisdiction 
to  hear  or  determine  the  grant  title  set  up  as  a  defense 
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in  the  case ;  that  the  court  properly  excluded  from  the 
evidence  the  title  papers  offered  in  support  of  the  grant, 
and  directed  a  verdict  for  the  defendant  in  error. 
From  this  statement  of  the  issue  it  seems  clear  that,  if 
the  contention  of  the  plaintiffs  in  error  is  sustained,  it 
was  error  for  the  court  to  exclude  the  documents  offered 
constituting  the  grant  title.  It  is  unnecessary  for  us 
to  consider  or  set  out  in  this  opinion  the  documents 
offered  and  rejected  with  a  view  of  determining  whether 
or  not  they  constituted  a  perfect  title  under  the  laws, 
usages,  and  customs  of  Spain  and  Mexico  prior  to  the 
cession  of  these  lands  to  the  United  States,  for  the 
reason  that  the  genuineness  of  the  documents  was  not 
questioned ;  nor  was  the  claim  of  the  plaintiffs  in  error 
that  these  documents,  and  the  testimony  relating  to 
them,  showed  a  perfect  title  under  the  laws  of  Spain 
and  Mexico  prior  to  the  cession,  denied  by  the  defend- 
ant in  error.  The  objection  of  the  defendant  in  error 
to  the  proof  relating  to  the  grant  title,  in  effect,  was 
this:  **That,  although  the  proof  offered,  if  the  same 
had  been  received,  would  have  established  the  fact  that 
the  title  of  said  grant  was  perfect  under  the  laws, 
usages,  and  customs  of  Spain  and  Mexico  prior  to  the 
treaty  of  cession  of  1848,  the  evidence  was  still  irrele- 
vant and  incompetent,  as  it  did  not  tend  to  establish 
a  legal  defeiise;  the  court  having  no  jurisdiction  to 
determine  the  value  of  such  titles,  prior  to  the  deter- 
mination of  them  by  the  political  department  of  the 
government,  or  some  tribunal  established  by  act  of 
congress  to  hear  and  determine  them. 

Proceeding,  then,  to  examine  the  law  in  relation 
to  grants  having  perfect  or  inchoate  titles  prior  to  the 
cession  to  the  United  States,  we  find  that  this  subject 
has  been  before  the  courts  of  this  country  ever  since 
Louisiana  and  the  Floridas  were  ceded  to  the  United 
States  by  France  and  Spain.  Many  questions  have  been 
raised  as  to  the  status  of  the  alleged  grants  upon  land 
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ceded  to  the  United  States,  the  value  of  their  titles,  and 
the  foram  in  which  the  rights  claimed  under  them  should 
be  adjudicated.  In  the  determination  of  these  private 
land  claims  in  Louisiana  and  Florida  under  the  act  of 
congress  of  1824,  only  inchoate  titles  and  equitable  titles 
were  to  be  considered  by  the  tribunal  established  by 
that  act.  In  cases  where  the  claimant  asserted  a  per- 
fect title  from  the  former  government,  he  was  remitted 
to  the  courts,  there  to  assert  his  rights  upon  the  docu- 
ments under  which  he  claimed.  In  Fremont  v.  U.  S., 
17  How.  553,  554,  the  supreme  court  of  the  United 
States,  distinguishing  between  the  act  of  congress  of 
March  3,  1851,  for  the  settlement  of  private  land  claims 
in  California,  and  the  act  of  1824,  for  the  settlement  of 
such  claims  in  Louisiana  and  Florida,  says:  '^In  this 
respect  it  differs  from  the  act  of  1824,  under  which  the 
claims  in  Louisiana  and  Florida  were  decided.  The 
jurisdiction  of  the  court  in  these  cases  was  confined  to 
inchoate  and  equitable  titles,  which  required  some 
other  act  of  the  government  to  vest  in  the  party  the 
legal  title  or  full  ownership.  If  he  claims  to  have 
obtained  from  either  of  the  former  governments  a  full 
and  perfect  title,  he  was  left  to  assert  it  in  the  ordinary 
forms  of  law  upon  the  documents  under  which  he 
claimed.  ^^  **And  when  a  party,  holding  such  complete 
title,  is  encroached  upon,  he  should  find  protection  in 
the  judicial  tribunals,  as  he  can  get  nothing  by  a  resort 
to  confirmations  or  releases  or  patents  by  the  political 
power  which  acquired  the  sovereignty  over  the  terri- 
tory, but  not  the  property  itself,  'belonging  to  its 
inhabitants.'  Chief  Justice  Mabshall  says,  in  United 
States  V.  Percheman,  7  Pet.  87:  'The  king  cedes  that 
only  which  belonged  to  him.  Lands  he  had  previously 
granted  were  not  his  to  cede.'  And  the  comiplete  title 
to  them  before  obtained  is  strengthened  by  no  confir- 
mation from  the  United  States,  who  have  acquired  no 
interest  in  them."    Doe  v.  Eslava,  9  How.  208.    Now, 
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the  title  set  up  by  the  petitioner  is  a  complete  legal 
title,  and  if  he  can  establish  the  facts  stated  in  his  peti- 
tion his  title  is  protected  by  the  treaty  itself,  and  does 
not  need  the  aid  of  an  act  of  congress  to  perfect  or 
complete  it.  U.  S.  v.  Roselius,  15  How.  38.  Numer- 
ous other  authorities  to  the  same  effect  might  be  cited 
referring  to  private  land  claims  in  Louisiana  and  Flor- 
ida, wherein  courts  took  jurisdiction,  and  a  perfect 
title  was  claimed ;  but  it  is  useless  to  multiply  them. 
The  reason  for  the  law  announced  in  these  cases  is 
doubtless  found  in  the  fact  that  the  courts  held  that 
the  treaty  of  cession  acted  directly  upon  the  subject, 
and  that  the  treaty  itself  was  to  be  regarded  as  the  law, 
and  not  as  a  contract.  U.  S.  v.  Percheman,  7  Pet.  86, 
87.  A  perfect  title,  prior  to  that  treaty,  was  confirmed 
and  established  by  the  language  of  the  treaty  itself; 
and  the  action  of  the  political  department,  or  the  tri- 
bunal organized  to  determine  titles  to  these  claims,  and 
make  inchoate  or  equitable  titles  of  foreign  inception 
American  titles,  were  not  clothed  with  authority  to 
investigate  titles  declared  perfect  and  protected  by  the 
treaty  itself.  This  was  the  system  adopted  by  the 
United  States  government  as  to  these  claims  in  Florida 
and  Louisiana ;  but  it  is  clear  that  the  United  States 
adopted  a  different  system  in  the  settlement  of  private 
land  claims  in  the  territory  that  is  now  the  state  of 
California,  which  was  ceded  to  the  United  States  by 
Mexico  in  1848.  By  the  act  of  March  3, 1851,  congress 
provided  a  commission,  with  judicial  powers,  to  exam- 
ine and  determine  the  validity  of  these  private  land 
claims,  with  a  right  to  appeal  to  the  courts,  which, 
while  called  an  appeal,  was  really  a  trial  de  novo  in  the 
court,  where  new  evidence  might  be  heard ;  and  there 
can  be  no  doubt  whatever  that  all  private  land  claims, 
whether  held  by  perfect  or  inchoate  and  equitable  titles 
from  either  Spain  or  Mexico,  were  alike  required  to  be 
presented  to  that  commission  for  settlement. 
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In  Freemont  v.  U.  S.,  17  How.  542,  543,  Chief 
Justice  Taney,  delivering  the  opinion  of  the  court,  said : 
"It  will  be  seen  from  the  quotation  we  have  made  that 
the  eighth  section  embraces  not  only  inchoate  or  equi- 
table titles,  but  legal  titles  also,  and  requires  them  all 
to  undergo  examination,  and  be  passed  upon  by  the 
court.  The  object  of  this  provision  appears  to  be  to 
place  the  titles  to  land  in  California  upon  a  stable  foun- 
dation, and  to  give  the  parties  who  possess  them  an 
opportunity  of  placing  them  on  the  records  of  the 
country  in  a  manner  and  form  that  will  prevent  future 
controversy. '^  In  U.  S.  v.  Fossatt,  21  How.  445-447, 
it  is  said:  '*The  matter  submitted  by  congress  to  the 
inquiry  and  determination  of  the  board  of  commission- 
ers by  the  act  of  March  3,  1851,  and  to  the  courts  of 
the  United  States  on  appeal,  by  that  and  the  act  of 
August  31,  1852,  are  the  claims  of  each  and  every  per- 
son in  California  by  virtue  of  any  right  or  title  derived 
from  the  Spanish  or  Mexican  government,  and  it  will 
be  at  once  understood  that  these  comprehend  all  pri- 
vate claims  to  land  in  California."  In  U.  S.  v.  Castil- 
lero,  2  Black,  17,  158,  it  was  said:  "Power  to  decide 
upon  the  validity  of  any  claim  presented  to  land  in 
California  by  virtue  of  any  right  or  title  derived  from 
the  Spanish  or  Mexican  government,  as  a  matter  of 
original  jurisdiction,  is,  by  the  act  of  March  3,  1851, 
exclusively  conferred  upon  the  commissioners  appointed 
under  the  first  section  of  that  act."  But  the  case  of 
Botiller  v.  Dominguez,  130  U.  S.  238,  9  Sup.  Ct.  Rep. 
525,  is  both  elaborate  and  conclusive.  In  that  case 
Dominga  Dominguez  claimed  a  private  land  claim  in 
Los  Angeles  county,  California,  known  as  the  **Rancho 
las  Virgenes."  Believing  that  she  had  a  perfect  title 
to  the  land  from  Mexico,  and  that  she  was  not  com- 
pelled to  present  the  same  to  the  commission,  she  failed 
or  refused  to  present  her  claim  to  the  board  for  settle- 
ment during  the  two  years  allowed  for  presenting  same 
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ander  the  act  of  March  3,  1851.  Botiller  and  others 
then  settled  on  portions  of  the  land  embraced  in  her 
claim  as  preemption  and  homestead  settlers.  Domin- 
gnez  brought  suit  in  ejectment  to  recover  possession  of 
the  lands  they  had  settled  upon,  and  she  was  success- 
ful in  the  state  court.  Appeal  was  taken  to  the  supreme 
court  of  California,  and  the  decision  was  affirmed  by 
that  court.  The  case  was  taken  to  the  supreme  court 
of  the  United  States  by  appeal,  where  it  was  reversed 
and  remanded,  the  court  hold  ing  that,  as  the  claim  had 
nor  been  presented  to  the  commission  for  settlementi 
as  required  by  act  of  March  3,  1851,  it  was  invalid,  and 
the  land  was  subject  to  entry  as  public  domain. 
Among  other  things,  the  court  said:  ^'The  more  im- 
portant question,  however,  is:  Does  the  statute,  in  its 
provisions  for  the  establishment  and  ascertainment  of 
private  land  claims  in  that  country  whic  h  was  derived 
from  Mexico,  apply  to  such  as  were  perfected  accord- 
ing to  the  processes  at  the  time  the  treaty  was  entered 
intoT  Or  is  it  limited  to  those  impeifect  and  inchoate 
claims  where  the  initiation  of  the  proceedings  necessary 
to  secure  a  legal  right  and  title  to  the  property  had 
been  commenced,  but  had  not  been  completed  t  *  *  • 
It  is  not  possible,  therefore,  from  the  language  of  this 
statute,  to  infer  that  there  was  in  the  minds  of  the 
framers  any  distinction  as  to  the  jurisdiction  they  were 
conferring  upon  this  board  between  claims  derived 
from  the  Spanish  or  Mexican  government,  which  were 
perfect  under  the  laws  of  those  governments,  and  those 
which  were  incipient,  imperfect,  or  inchoate.  Undoubt- 
edly, under  the  powers  which  these  commissioners  had 
to  examine  into  the  existing  claims,  there  would  be  a 
difference,  in  the  principles  of  decision  which  they 
would  apply  as  to  their  validity,  between  a  perfected 
title  under  the  Mexican  government  and  one  which  was 
merely  incipient,  and  which  the  board  might  reject  as 
unworthy  of  confirmation  for  many  reasons.     •    ♦    ♦ 
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Nor  is  there  any  reason  in  the  policy  upon  which  the 
statute  is  founded  and  the  purposes  it  was  intended 
to  subserve.  •  ♦  *  The  order  of  the  commissioners 
or  the  decree  of  the  court  established  as .  between  the 
United  States  and  the  private  citizen  the  validity  of 
such  claims^  and  enabled  the  government  of  the  United 
States,  out  of  all  its  vast  domain,  to  say:  'This  is  my 
property;'  and  also  enabled  the  claimant  under  the 
Mexican  government,  who  had  a  just  claim,  whether 
legal  or  equitable,  to  say:  'This  is  mine.'  This  was 
the  purpose  of  the  statute,  and  it  was  equally  impor* 
tant  to  the  object  which  the  United  States  had  in  the 
passage  of  it  that  claims  under  perfect  grants  from  the 
Mexican  government  should  be  established,  as  that  im- 
perfect should  be  established  or  rejected.  •  •  ♦  We 
are  unable  to  see  any  injustice,  any  want  of  constitu- 
tional power,  or  any  violation  of  the  treaty  in  the 
means  by  which  the  United  States  undertook  to  sepa- 
rate the  lands  in  which  it  held  a  proprietary  interest 
from  those  which  belonged,  either  equitably,  or  by  a 
strict  legal  title,  to  private  persons.  Every  person 
owning  land  or  other  property  is  at  all  times  liable  to 
be  called  into  a  court  of  justice  to  contest  his  title  to  it. 
This  may  be  done  by  another  individual,  or  by  the 
government  under  which  he  lives.  It  is  a  necessary 
part  of  a  free  government,  in  which  all  are  equally  sub-^- 
ject  to  the  laws,  that  whoever  asserts  rights  or  exercises 
I>owers  over  property  may  be  called  before  the  proper 
tribunals  to  sustain  them.  •  *  *  Upon  the  mere 
question  of  authority  these  decisions,  of  the  supreme 
court  of  the  United  States  and  of  the  supreme  court  of 
California,  would  be  decisive  against  the  judgment  of 
the  latter  court  in  this  case.  But  we  are  quite  satisfied 
that  upon  principle,  as  we  have  attempted  to  show, 
there  can  be  no  doubt  of  the  proposition  that  no  title 
to  land  in  California,  dependent  upon  Spanish  or  Mex- 
ican grant,  can  be  of  any  validity  which  has  not  been 
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submitted  to,  and  confirmed  by,  the  board  provided 
for  that  purpose  in  the  act  of  1851 ;  or,  if  rejected  by 
that  board,  confirmed  by  the  district  or  supreme  court 
of  the  United  States."  Here  we  have  not  only  the 
decision  of  the  court  of  last  resort,  but  the  reasoning 
by  which  the  conclusion  was  reached,  that  it  was  just 
as  essential  to  the  validity  of  a  private  land  claim,  to 
which  a  perfect  title  under  the  laws  of  Mexico  was 
asserted,  that  it  should  be  presented  and  passed  upon 
by  the  tribunal  organized  by  the  political  department 
of  the  government  for  that  purpose,  as  it  was  to  a 
claim  relying  upon  an  inchoate  or  equitable  title;  and 
not  only  that,  but  it  is  declared  that  such  a  law  is  just, 
reasonable,  and  constitutional,  and  not  a  violation  of 
the  obligations  of  the  treaty  of  Guadalupe  Hidalgo. 
Congress  seems  to  have  determined  that  all  titles  to 
lands  in  the  United  States  should  rest  upon  American 
titles,  and  that  it  was  no  violation  of  the  treaty  to 
require  them  to  be  made  such.  In  Louisiana  and  Flor- 
ida, claims  based  upon  inchoate  and  equitable  titles 
were  to  be  made  American  titles  under  the  act  of  1824. 
Legal  titles  were  left  to  stand  or  fall  on  the  merits  of 
their  foreign  titles.  But  our  government  was  evidently 
convinced  that  all  lands  claimed  by  virtue  of  foreign 
titles  should  be  passed  upon  by  an  American  tribunal, 
and,  if  the  title  was  valid,  or  such  as  this  government 
was  required  to  protect  under  the  provisions  of  the 
treaty  of  Guadalupe  Hidalgo,  and  the  laws  of  nations, 
the  decree  of  the  American  tribunal  should  give  to 
them  an  American  title,  and  upon  this  theory  the  titles 
to  private  land  claims  in  California  were  adjudicated, 
and  the  lands  embraced  in  all  such  claims  as  were  not 
presented  for  settlement  to  that  tribunal  were  declared 
to  be  a  part  of  the  public  domain,  and  the  public  land 
laws  were  extended  over  them.  Congress  was  doubtless 
led  to  this  conclusion  also  from  considerations  of  pub- 
lic policy,  for  until  some  action  of  this  nature  was 
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taken  it  would  be  impossible  for  the  government  to 
know  what  was  or  was  not  its  own  land,  and  subject  to 
its  land  laws;  but  by  such  adjudication  a  record  would 
be  made  of  all  valid  claims;  the  public  surveys  would 
definitely  fix  their  location ;  and  in  that  way  the  gov- 
ernment would  have  positive  information  as  to  what 
lands  were  subject  to  its  disposal ,  and  also  that  which 
belonged  to  private  parties. 

Passing,  then,  to  the  system  adopted  for  the  set- 
tlement of  private  land  claims  in  New  Mexico,  which 
had  become  a  part  of  the  United  States  by  the  same 
treaty,  it  can  not  be  well  supposed  that  congress  was 
less  anxious  to  know,  and  have  segregated  from  the 
public  domain,  lands  held  under  foreign  titles,  which 
the  government  under  the  treaty  was  bound  to  respect, 
and  have  them  settled  and  placed  upon  the  land  rec- 
ords and  surveys  of  the  country,  and  also  become  valid 
American  titles,  whose  validity  would  be  derived,  after 
settlement,  from  the  American  sovereignty,  and  not 
from  the  foreign  elements  of  title.  In  1854  congress 
passed  the  first  law  which  had  for  its  object  the  settle- 
ment of  private  land  claims  in  this  territory.  By  this 
act  of  July  22,  1854,  congress  created  the  office  of  sur- 
veyor general,  and  conferred  upon  that  officer  power  to 
ascertain  the  number,  extent,  and  validity  of  all  Span- 
ish or  Mexican  grants  of  lands  lying  in  this  and  other 
territories,  made  prior  to  cession,  and  to  report  thereon, 
"which  report  shall  be  laid  before  congress  for  such 
action  thereon  as  may  be  deemed  just  and  proper,  with 
a  view  to  confirm  bona  fide  grants,  and  give  full  effect 
to  the  treaty  of  1848  between  the  United  States  and 
Mexico."  By  this  act  congress  asserted  its  right  to  do 
that  which  it  authorized  a  board  of  commissioners  and 
the  courts  to  do  in  California,  namely,  examine  and 
determine  the  validity  of  all  land  grants  in  New  Mexico 
and  other  territories,  making  no  exception  of  perfect 
titles.     The  very  fact  that  it  became  necessary  for  con- 
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gress  to  require  the  surveyor  general  to  report  even  the 
number  of  these  claims^  demonstrated  the  necessity  of 
providing  some  tribunal  having  authority  to  ascertain 
the  number,  extent,  and  location  of  such  claims,  deter- 
mine the  validity  of  their  titles,  and  place  them  upon 
the  public  records.  Congress  determined  to  do  this, 
and  simply  required  the  surveyor  general  to  furnish 
information,  together  with  his  opinion  as  to  their 
validity,  which  would  enable  congress  to  act  intelli- 
gently in  determining  the  validity  of  these  claims. 
Upon  such  reports  many  of  these  grant  titles  were 
settled  by  the  confirmatory  act  of  congress,  and  thereby 
obtained  American  titles.  Congress  finally  ceased  to 
act  upon  these  reports,  and  on  March  3,  1891,  passed 
an  act  establishing  a  court  of  private  land  claims,  anil 
clothed  it  with  authority  to  examine  and  settle  claims 
of  this  nature.  This  court  is  given  ample  jurisdiction 
to  settle  all  claims  of  this  nature  now  unsettled,  but  it 
is  provided  that  the  holder  of  a  perfect  title  **shall  have 
the  right  (but  shall  not  be  bound)  to  apply  to  said 
court  in  the  manner  provided  in  this  act  for  other  cases 
for  a  confirmation  of  such  title.''  There  is  also  a  pro- 
vision that,  if  the  claimant  asserting  a  perfect  title  does 
not  present  his  claim  to  the  court,  the  United  States 
may  bring  such  claimant  into  court  to  try  his  title. 
Whether  this  provision  was  intended  to  exempt  claim- 
ants relying  upon  a  perfect  title  from  presenting  their 
claims  for  settlement,  and  as  an  indirect  recognition  of 
these  claims,  we  are  not  called  upon  to  decide. 

So  long  as  these  claims  are  not  adjudicated,  the 
settlement  of  them  belongs  to  the  political  department 
of  the  government,  and  not  to  the  coui*ts  not  spe- 
cifically authorized  to  take  cognizance  of  them.  Con- 
gress has  power  to  establish  tribunals  for  the  settlement 
of  these  titles,  and  doubtless  has  the  power  to  confer 
such  jurisdiction  upon  the  territorial  courts  or  those  of 
the  United  States,  but  it  has  not  by  this  act  conferred 
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snch  jurisdiction  upon  the  courts,  except  in  the  single 
instance  where  suit  is  brought  by  the  United  States 
against  grant  owners  claiming  a  perfect  title,  and  who 
refuse  to  avail  themselves  of  the  protection  of  the 
court  established  for  the  purpose  of  settling  and  con- 
firming their  titles,  and  by  appeal.  By  the  act  of 
congress  of  June  21,  1860,  Juan  B.  Vigil  et  al.  were 
authorized  to  bring  suit  in  the  supreme  court  of  this  ter- 
ritory for  lands  which  he,  and  those  claimingunder  him, 
claimed,  with  the  right  of  appeal  to  the  supreme  court 
of  the  United  States.  This  shows  that  as  early  as  1860 
congress  regarded  it  as  necessary  that  authority  should 
be  expressly  granted  before  suit  could  be  brought  in 
the  courts.  In  the  case  of  Tameling  v.  United  States 
Freehold  and  Emigration  Co.,  93  U.  S.  644,  the  court 
says:  **  We  have  repeatedly  held  that  individual  rights 
of  property  in  the  territory  acquired  from  Mexico  by 
the  United  States  were  not  affected  by  the  change  of 
sovereignty  and  jurisdiction.  They  were  entitled  to 
protection  whether  the  party  had  the  full  and  absolute 
ownership  of  land  or  merely  an  equitable  interest 
therein,  which  required  some  further  act  of  the  gov- 
ernment to  vest  in  him  a  perfect  title.  The  duty  of 
providing  the  mode  of  securing  them  and  fulfilling  the 
obligations  which  the  treaty  of  cession  imposed  was 
within  the  appropriate  province  of  the  political  depart- 
ment of  the  government.  ♦  ♦  •  But  congress  leg- 
islated otherwise  for  the  adjustment  of  land  claims  in 
New  Mexico.  By  the  eighth  section  of  the  act  of  1854 
(10  St.,  p.  308),  the  duty  of  ascertaining  their  origin, 
nature,  character,  and  extent  was  expressly  enjoined 
upon  the  surveyor  general  of  that  territory.  He  was 
empowered  for  that  purpose  to  issue  notices,  summon 
witnesses,  administer  oaths,  and  perform  all  necessary 
acts  in  the  premises.  He  was  directed  to  make  a  full 
report  with  his  decision  as  to  the  validity  or  invalidity 
of  each  claim,  under  the  laws,  usages,  and  customs  of 
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the  country  before  its  cession  to  the  United  States. 
That  report,  according  to  a  form  to  be  prescribed  by 
the  secretary  of  the  interior,  was  to  be  laid  before  con- 
gress for  such  action  as  might  be  determined  just  and 
proper.  It  will  thus  be  seen  that  the  modes  for  the 
determination  of  land  claims  of  Spanish  or  Mexican 
origin  were  radically  diflEerent.  Where  they  embraced 
lands  in  California,  a  procedure  essentially  judicial  in 
its  character  was  provided,  with  the  right  of  ultimate 
appeal  by  either  the  claimant  or  the  United  States  to 
this  court.  No  jurisdiction  over  such  claims  in  New 
Mexico  was  conferred  upon  the  courts,  but  the  surveyor 
•general,  in  the  exercise  of  the  authority  with  which  he 
was  invested,  decides  them  in  the  first  instance.  The 
final  action  on  each  claim  reserved  to  congress  is,  of 
course,  conclusive,  and  therefore  not  subject  to  review 
in  this  or  any  other  forum."  In  Pinkerton  v.  Ledoux, 
129  U.  S.  346,  which  was  a  case  in  which  the  Nolan 
grant  of  this  territory  was  involved,  the  court  says: 
**The  surveyor  general's  report  is  no  evidence  of  title 
or  right  of  possession.  His  duties  were  prescribed  by 
the  act  of  July  22,  1854,  before  referred  to,  and  con- 
sisted merely  in  making  inquiries,  and  reporting  to 
congress  for  its  action.  If  congress  confirmed  a  title 
reported  favorably  by  him  it  became  a  valid  title ;  if 
not,  not.  So  with  regard  to  the  boundaries  of  a  grant. 
Until  his  report  was  confirmed  by  congress  it  had  no 
effect  to  establish  such  boundaries,  or  anything  else 
subservient  to  the  title.  *  *  *  There  is  a  question 
which  may  be  entitled  to  much  consideration, — whether 
the  Nolan  title  has  any  validity  at  all  without  confir- 
mation by  congress.  The  act  of  July  22, 1854,  before 
referred  to,  seems  to  imply  that  this  was  necessary." 
In  the  case  of  Chaves  v.  Whitney  et  al.,  which  was 
decided  by  this  court  at  the  January  term  in  1888j  and 
which  case  involved  the  title  to  land  grants  in  New 
Mexico,  the  court  said:  ** Following  the  decision  of 
the  supreme  court  of  the  United  States  in  the  TameUng 
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case,  in  the  very  language  used  there,  '  no  jurisdiction 
over  such  claims  in  New  Mexico  was  conferred  upon 
the  courts,  but  the  surveyor  general  decides  them  in 
the  first  instance.'  What  the  court  meant  by  the  use 
of  this  language  we  can  not  say.  It  is  susceptible  of 
two  constructions.  It  may  be  that  the  court  intended 
to  declare  that,  as  the  law  now  stands,  the  whole  power 
and  jurisdiction  over  the  subject  of  Spanish  and  Mex- 
ican land  grants  is  committed  into  the  hands  of  the 
surveyor  general  for  investigation,  with  the  reservation 
of  the  ultimate  power  to  adopt  or  reject  what  he  does 
by  congress,  and  that,  until  after  the  confirmation  or 
rejection  of  such  grants  through  this  mode  of  proced- 
ure, the  courts  have  no  jurisdiction  whatever  to  hear 
and  determine  any  question  arising  under  such  grants 
in  this  territory;  or  that  coBgre^,  by  the  course  of 
legislation  adopted,  has  reserved  to  the  political  depart- 
ment the  sole  power  of  defining  the  rights  of  grant 
owners  under  the  treaty,  and  to  that  end  has  with- 
drawn by  implication  all  jurisdiction  from  the  courts 
to  interpret  the  treaty  or  define  the  legal  rights  of  per- 
sons thereunder  in  the  broad  sense  of  general  jurisdic- 
tion, involving  necessarily  the  power  and  duty  of  the 
courts  to  construe  the  treaty,  and  define  and  enforce 
the  rights  of  claimants  as  they  might  appear ;  but  that, 
subject  to  the  ultimate  power  reserved  to  congress,  the 
courts  would  be  permitted  to  exercise  a  limited  juris- 
diction to  the  extent  of  protecting  the  possession  from 
intrusion  by  wrongdoers  or  persons  having  no  superior 
title.  We  think  the  latter  the  more  reasonable  view  to 
take,  and  especially  so  when  it  is  provided  by  our  local 
statutes  that,  in  order  to  maintain  ejectment,  a  strictly 
legal  title  need  not  be  proven."  Counsel  for  plaintiflEs 
in  error  argue  that  the  language  used  by  the  supreme 
court  of  the  United  States  in  the  Tameling  case,  that 
"no  jurisdiction  over  such  claims  in  New  Mexico  was 
conferred  upon  the  courts/'  was  mere  dicta  of  the 
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court,  and  not  necessary  to  the  decision  of  the  case, 
but  that,  if  applicable  to  that  case,  it  is  not  of  general 
application,  and  that  this  court  in  adopting  the  lan- 
guage of  the  Tameling  case  as  of  general  application, 
announced  an  erroneous  doctrine.  We  can  not  so 
regard  these  cases,  but,  on  the  contrary,  regard  the 
decisions  of  the  courts  in  these  cases  as  the  deliberate 
judgment  of  the  court  after  mature  consideration  of 
the  subject,  and  we  regard  the  conclusions  as  correct, 
and  affirm  them  in  this  case. 

It  is  true  that,  as  to  grants  to  which  a  perfect  title 
is  asserted,  the  law  of  1891  does  not  make  the  presen- 
tation of  such  claims  to  the  court  of  private  land 
claims  compulsory,  but  there  is  no  evidence  obtainable 
from  the  provisions  of  the  act  creating  that  court  that 
such  Spanish  or  Mexican  titles,  prior  to  adjudication 
by  that  court,  will  be  held  valid  as  against  the  United 
States  or  a  grantee  under  a  patent  from  the  United 
States,  but,  on  the  contrary,  we  think  it  clear  that  they 
will  not  be  so  held.  Section  8,  among  other  things, 
provided  that  '4f  in  any  such  case,  a  title  so  claimed 
to  be  perfect  shall  be  established  and  confirmed,  such 
confirmation  shall  be  for  so  much  land  only  as  such 
perfect  title  shall  be  found  to  cover,  always  excepting 
any  part  of  such  land  that  shall  have  been  disposed  of 
by  the  United  States,  and  always  subject  to  and  not  to 
affect  any  confiicting  private  interests,  rights,  or  claims 
held  or  claimed  adversely  to  any  such  claim  or  title,  or 
adverse  to  the  holder  of  any  such  claim  or  title.''  Sec- 
tion 14  provides  **that  if  in  any  case  it  shall  appear 
that  the  lands,  or  any  part  thereof,  decreed  to  any 
claimant  under  the  provisions  of  this  act,  shall  have 
been  sold  or  granted  by  the  United  States  to  any  other 
person,  such  title  from  the  United  States  to  such  other 
person  shall  remain  valid,  notwithstanding  such  de- 
cree.'' Here,  then,  we  find  a  specific  provision  of  law, 
enacted  by  the  political  department  of  the  government, 
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that,  where  the  government  has  sold  or  granted  land 
embraced  within  a  grant,  it  shall  be  held  valid  as 
against  even  a  perfect  Spanish  or  Mexican  title,  when 
the  same  is  presented  for  confirmation  by  the  court 
established  for  that  purpose.  That  being  the  case,  and 
the  operation  of  the  land  laws  not  suspended,  the  res- 
ervation clause  of  the  act  of  1854  being  specifically 
repealed,  it  is  a  provision  of  little  value  that  a  grantee 
having  a  perfect  title  **  shall  have  the  right  (but  shall 
not  be  bound) '^  to  present  the  same  for  confirmation. 
When  congress  passed  the  act  of  1851 ,  providing  for 
the  settlement  of  private  land  claims  in  California,  re- 
gardless of  whether  the  title  was  perfect  or  inchoate, 
all  grant  owners  were  notified  that  the  United  States 
reserved  the  right  to  examine  and  determine  the  value 
of  all  foreign  titles  before  such  titles  would  be  pro- 
tected against  alienation  by  the  government;  and  as 
early  as  1854  congress  passed  a  law  which,  in  effect, 
notified  the  grant  owners  that  the  political  department 
of  the  government  had  opened  the  doors  for  the  settle- 
ment of  grant  titles  in  New  Mexico.  The  surveyor 
general  was  directed  to  report  them  to  congress  for 
confirmation.  Many  grant  owners  availed  themselves 
of  the  benefits  of  the  act,  and  as  early  as  1858  and  1860 
confirmation  of  private  land  claims  in  Nejv  Mexico 
began.  The  penalty  for  a  failure  to  present  for  settle- 
ment such  claims,  in  California,  within  two  years,  was 
a  forfeiture  of  the  land  to  the  United  States,  and 
Dominga  Dominguez  suffered  the  penalty  by  reason  of 
a  failure  to  present  her  claims  to  the  court  established 
for  the  protection  of  her  rights  under  the  treaty.  In 
New  Mexico  there  is  no  forfeiture  declared  for  a  failure 
to  present  a  claim  to  the  court  of  private  land  claims 
where  a  perfect  title  is  relied  on,  but  by  the  above  pro- 
visions of  the  act  of  March  3,  1891,  which  established 
that  court,  grant  claimants  are  advised  that^  so  long  as 
Voii.  7  N.  M. — 6 
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they  decline  the  protection  of  the  tribunal  established 
for  the  settlement  and  protection  of  .their  treaty  rights, 
and  prefer  to  rely  upon  a  foreign  title,  all  titles  accru- 
ing to  settlers  under  the  operation  of  the  land  laws  of 
the  United  States  will  be  held  valid  as  against  any  title 
relied  upon  by  them.  Therefore  there  is  a  penalty  to 
which  a  claimant  subjects  himself  who  refuses  to  sub- 
mit his  title  for  confirmation  to  the  court  of  private 
land  claims  created  by  act  of  March  3,  1891.  The  title 
of  the  defendant  in  error  under  the  patent  is  by  that 
act  expressly  confirmed  and  declared  superior  to  the 
grant  title  set  up  in  this  case,  and  the  penalty  for  delay 
has  been  incurred  by  the  grant  owners.  As  counsel 
for  defendant  in  error  suggests,  congress  never  intended 
that  any  claim  under  Spain  or  Mexico  to  grants  of  land 
should  be  of  higher  dignity  or  effect  without  a  decree 
of  confirmation  than  with  such  decree.  It  is  clear  that 
if  this  claim  had  been  presented  to  the  court  for  con- 
firmation, the  title  of  defendant  in  error  under  the 
patent  would  have  been  held  valid  as  against  the  grant; 
therefore  it  is  idle  to  say  that  the  grant  title  may 
become  superior  to  that  of  the  patent  by  the  grant 
owners  declining  the  jurisdiction  of  the  court  of  pri- 
Tate  land  claims.  To  the  contention  that  such  a  stat- 
lite  is  in  violation  of  the  obligations  of  the  treaty  of 
Ouadalupe  Hidalgo,  it  may  be  said  that  this  court  can 
not  consider  that  question.  In  the  case  of  Botiller  v. 
Dominguez,  130  U.  S.  238,  the  supreme  court  of  the 
United  States  decided  that  very  question,  saying: 
**  With  regard  to  the  first  of  these  propositions  it  may 
be  said  that,  so  far  as  the  act  of  congress  is  in  conflict 
with  the  treaty  with  Mexico,  that  is  a  matter  in  which 
the  court  is  bound  to  follow  the  statutory  enactments 
of  its  own  government.  If  the  treaty  was  violated  by 
this  general  statute  enacted  for  the  purpose  of  ascer- 
taining the  validity  of  claims  derived  from  the  Mexican 
government,  it  was  a  matter  of  international  concern. 


Jan.  1893]  Chavez  v.  Chavez  de  Sanchez.  83 

which  the  two  states  must  determine  by  treaty,  or  by 
such  other  means  as  enables  one  state  to  enforce  upon 
another  the  obligations  a  of  treaty.'' 

It  follows  from  our  conclusion  as  above  announced 
that,  inasmuch  as  the  plaintiffs  in  error  relied  in  the 

court  below  on  their  Spanish  title  papers, 
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^mf'  evriencc.  ©xccuted  prior  to  the  year  1750,  and,  in 

effect,  conceded  that  the  Nicolas  de  Chavez 
grant,  under  which  they  claimed,  was  not  confirmed 
by  congress,  or  by  any  tribunal  authorized  by  con- 
gress to  examine  into  and  determine  the  validity  of 
such  titles  in  New  Mexico,  the  papers  offered  in  evi- 
dence tending  to  establish  such  Spanish  title  were 
properly  rejected  by  the  court.  The  court,  upon 
objection,  properly  rejected  the  evidence  offered  by 
plaintiffs  in  error  relative  to  the  presentation  of  such 
claims  to  the  surveyor  general  of  New  Mexico  in  the 
year  1887,  for  the  reason  that,  while  the  homestead 
patent  was  issued  after  that  date,  the  homestead  entry 
was  made  on  the  twenty-seventh  day  of  December, 

1882,  and  final  proof  was  made  thereon  August  15, 

1883.  The  patent  was  founded  upon  the  entry  and 
related  back  to  the  entry;  the  land,  therefore,  was 
segregated  prior  to  the  time  the  plaintiffs  in  error 
claim  to  have  presented  said  claim  to'  the  surveyor 
general.  Moreover,  such  presentation  would  not  be  of 
any  value  prior  to  confirmation. 

Defendant  in  error  relies  upon  a  patent  from  the 
United  States,  which  is  the  highest  source  of  title  in 

this  country.    After  speaking  of  the  value 
piuntYiSad-      of  a  patent  from  the  United  States  as  a 

misslbinty  of  n    a'ai        •  j*  />       . 

couatcraf  evi-      fiourcc  of  titlc  lu  au  actiou  of  ejectment 

dence  to  attack.       .  ,  «     ,         , 

in  the  federal  courts,  the  supreme  court 
of  the  United  States,  in  the  case  of  Gibson  v.  Chouteau, 
13  Wall.  92,  says:  ''So,  also,  of  an  action  of  eject- 
ment in  the  state  courts,  when  the  question  presented 
is  whether  the  plaintiff  or  defendant  has  the  superior 
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legal  title  from  the  United  States,  the  patent  must  pre- 
vail, for,  as  said  in  Bagnell  v.  Broderick,  13  Pet.  450, 
congress  has  the  sole  power  to  declare  the  dignity  and 
effect  of  titles  emanating  from  the  United  States ;  and 
the  whole  legislation  of  the  federal  government  in 
reference  to  the  public  lands  declares  the  patent  the- 
superior  and  conclusive  evidence  of  legal  title.  Until 
its  issuance,  the  fee  is  in  the  government,  which,  by 
the  patent,  passes  to  the  grantee,  and  he  is  entitled  ta 
recover  the  possession  in  ejectment.'^  '*It  is  thia 
unassailable  character  [of  the  patent]  which  gives  to- 
it  its  chief — indeed,  its  only — rvalue  as  a  means  of 
quieting  the  possessor  in  the  enjoyment  of  the  land  it 
embraces.  If  intruders  upon  them  could  compel  him 
in  every  suit  for  possession  to  establish  the  validity  of 
the  action  of  the  land  department,  and  the  correctness 
of  its  ruling  upon  matters  submitted  to  it,  instead  of 
being  a  means  of  peace  and  security,  would  subject 
his  rights  to  constant  and  ruinous  litigation.  He 
would  recover  one  portion  of  his  land  if  the  jury  were^ 
satisfied  that  the  evidence  produced  justified  the  action 
of  that  department,  and  lose  another  portion,  the  title 
whereto  rests  upon  the  same  facts,  because  another 
jury  came  to  a  different  conclusion."  Smelting  Co. 
V.  Kemp,  104  U.  S.  641.  '*Until  set  aside  or  enjoined 
it  must,  of  course,  stand  against  a  collateral  attack 
with  the  efficacy  attending  judgments  founded  upon 
unimpeachable  evidence.  So  with  a  patent  for  land 
of  the  United  States,  which  is  the  result  of  the  judg- 
ment upon  the  right  of  the  patentee  by  that  depart- 
ment of  the  government  to  which  the  alienation  of  the 
public  lands  is  confided,  the  remedy  of  the  aggrieved 
party  must  be  sought  by  him  in  a  court  of  equity,  if 
he  possesses  such  an  equitable  right  to  the  premises  as 
would  give  him  the  title  if  the  patent  was  out  of  the 
way.  If  he  occupy,  with  respect  to  the  land,  no  such 
position  as  this,  he  can  only  apply  to  the  officers  of  the 
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government  to  take  measures  in  its  name  to  vacate  the 
patent  or  limit  its  operation.  *  *  *  In  any  event, 
whether  the  officers  of  the  government  have  been  mis- 
led by  the  testimony  produced  before  them  or  not,  the 
conclusions  reached  by  them  are  not  to  be  submitted 
for  the  consideration  of  every  jury  before  which  the 
patent  may  be  offered  in  evidence,  in.  the  trial  of  an 
action.''  Steel  v.  Smelting,  etc.,  Co.,  106  U.  S.  447; 
Grant  v.  Jaramillo,  6  N.  M.  313.  The  defendant  in 
^rror,  holding  under  the  patent,  had  a  superior  right 
of  possession,  which  the  patent  vested  in  her,  and  the 
patent,  being  valid  upon  its  face,  was  not  subject  to  a 
collateral  attack  such  as  was  attempted  by  the  plain- 
tiffs in  error  in  the  court  below  in  their  tender  of  proof 
that  the  defendant  in  error,  when  she  entered  upon  the 
possession  of  the  patented  lands  embraced  in  her 
homestead,  knew  that  said  lands  were  claimed  as  a 
part  of  the  Nicolas  de  Chavez  grant.  Consequently 
the  court  committed  no  error  in  excluding  such  evi- 
■dence. 

Plaintiffs  in  error  assign  as  another  ground  of 
•error  that  the  court  refused  to  allow  them  to  prove 
juRisDicTiow:  that  the  lands  embraced  in  the  Nicolas  de 
fwe°eVid«iSof  Chavez  grant  never  belonged  to  the 
conveyance.  xjuitcd  Statcs,  aud  upou  this  they  con- 
tend that  they  were  denied  the  right  to  show  that  the 
patent  issued  to  defendant  in  error  was  void.  We 
have  practically  disposed  of  this  assignment,  as  the 
testimony  which  the  plaintiffs  in  error  contend  would 
have  shown  that  the  United  States  never  owned  the 
land  patented,  and  which  the  court  excluded,  is  the 
same  testimony  offered  by  them  to  prove  a  perfect 
Spanish  title.  This  assignment  of  error  presupposes 
the  plaintiffs  in  error  to  have  had  a  perfect  title  to  the 
land  embraced  in  the  grant  that  the  court  below  was 
compelled  to  declare  valid  in  this  case;  and,  being 
prior  in  time  to  the  patent,  the  land  did  not  belong  to 
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the  United  States  when  the  patent  issued,  and  that  it 
was,  therefore,  a  void  conveyance.  We  have  endeav- 
ored to  show  that  the  court  below  was  powerless  ta 
take  cognizance  of  the  grant  title,  or  declare  it  of  any 
value  whatever;  and,  the  land  being  a  part  of  the 
territory  ceded  to  the  United  States,  of  which  the 
court  took  notice,  the  patent  was  conclusive  evidence 
in  the  court  below  of  the  proper  conveyance  of  the 
land,  and  that  the  United  States  was  the  rightful 
owner  at  the  time  the  patent  issued. 

The  cases  cited  by  counsel  for  plaintiffs  in  error  in 
his  brief  to  show  that  a  patent  is  void  when  issued  for 
lands  that  have  been  previously  sold,  reserved,  or 
otherwise  disposed  of,  or  never  belonged  to  the  United 
States,  while  sound  as  applied  to  the  facts  of  the  cases 
in  which  the  decisions  were  rendered,  are  not  in  point 
in  this  case.  Patents  were  held  void  because  the  land 
had  been  previously  sold,  reserved,  or  otherwise  dis- 
posed of  by  the  United  States  itself,  or  some  state  or 
territory  thereof,  and  not  by  a  foreign  government. 
For  instance,  in  the  case  of  Morton  v.  Nebraska,  21 
Wall.  660,  a  patent  was  granted  for  agricultural  lands^ 
which  proved  to  be  saline  lands.  The  court  declared 
the  patent  void,  for  the  reason  that  saline  lands  had 
always  been  reserved  from  sale  as  agricultural  lands^ 
In  the  case  of  Polk,  Lessee,  v.  Wendell,  9  Cranch,  there 
was  a  conflict  between  two  grants  of  land  by  the  state 
of  North  Carolina,  and  the  prior  grant  was  sustained 
and  the  junior  declared  void.  And  so  in  other  cases. 
But  the  principle  governing  these  cases  is  this:  that 
the  prior  act  of  the  sovereign  in  disposing  of  lands  in 
the  United  States  must  govern ;  but  this  principle  can 
not  be  applied  to  this  case. 

Counsel  for  plaintiffs  in  error,  Mr.  Clancy,  sug- 
gests, but  declines  to  argue,  that  the  lands  embraced 
in  the  homestead  patent  were  reserved  from  sale  by 
section  8  of  the  act  of  1854,  which  created  the  office  of 
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surveyor  general  of  New  Mexico,  and  required  him  to 
report  all  grants  for  confirmation,  and  then  provided: 
^*  Which  report  shall  be  laid  before  congress  for  such 
action  thereon  as  may  be  deemed  just  and  proper  with 
a  view  to  confirm  bona  fide  grants,  and  give  fuU  effect 
to  the  treaty  of  1848  between  the  United  States  and 
Mexico;    and,   until  the  final  action  of  congress   on 
such  claims,  all  lands  covered  thereby  shall  be  reserved 
from  sale  or  other  disposal  by  the  government,  and 
shall  not  be  subject  to  the  donations  granted  by  the 
previous  provision  of  this  act."    By  act  of  congress  of 
May  24,    1858,   the  New  Mexico    land    district    was 
created,  and  the  general  land  laws  were  extended  to 
the  lands  of  this  territoiy,  and,  if  this  reservation  took 
eflEect  upon  the  taking  effect  of  the  law  of  1854,  the 
land  would  not  be  subject  to  entry  in  1882,  when 
the  homestead  entry  was  made.     But  we  agree  with 
the  opinion  of  counsel  for  plaintiffs  in  error  that  the 
reservation  took  effect  upon  the  coming  in  of  the 
report  of  the  surveyor  general  to  congress,  when  its 
location  and  extent  could  be  known  and  respected 
until    final    confirmation    by   congress,   or  under  its 
authority;    otherwise    the    greatest  confusion   would 
prevail,  and  the  land  laws  would  be  practically  inopera- 
tive.    We  are  strengthened  in  this  view  by  the  con- 
struction given  this  clause  by  the  commissioner  of  the 
general  land  office  in  his  instructions  to  the  surveyor 
general,  dated  October  10,  1884,  and  urging  prompt 
examination  and  report  upon  a  certain  grant,  in  which 
he  says:   "Though  the  claim,  if  found  valid,  can  not 
be  definitely  located  till  after  confirmation,  as  a  part 
of  the  inquiry  you  will  endeavor  to  ascertain  approxi- 
mately,  or  as  nearly  as  possible,  the    location   and 
boundaries  or  limits  of  the  same,  and  advise  this  office 
thereof,  to  the  end  that  the  land  covered  by  the  claim 
may  be  withheld  or  withdrawn  from  settlement  or  dis- 
posal pending  final   action  thereon."    Furthermore, 
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the  homestead  entry  upon  which  the  patent  was  issaed 
under  which  the  defendant  in  error  claims^  and  which 
shows  that  the  public  land  laws  were  operative,  was 
allowed  in  1882,  or  long  after  the  passage  of  the  act 
containing  provisions  for  the  reservation.  If,  there- 
fore, the  reservation  took  effect  upon  the  report  of  the 
surveyor  general,  it  has  no  application  in  this  case, 
inasmuch  as  the  surveyor  general  did  not  report  upon 
the  Nicolas  de  Chavez  grant  until  December,  1887,  or 
five  years  after  the  homestead  entry  was  made,  final 
proof  made  thereon,  and  final  certificate  issued.  By 
the  act  of  March  3, 1891,  congress  repealed  section  8 
of  the  act  of  July  22,  1854,  which  provided  for  the 
reservation  of  the  land,  and  this  of  itself  eliminates 
the  question  of  the  reservation  of  the  land  from  this 
case. 

There  remains,  then,  for  our  consideration  the 
fifth  assignment  of  error,  which  is  that  the  court  erred 

iMPRovKM«NT8:    ^^  cxcludiug  tcndcrcd  proof  of  the  value 
evidence.  ^j  ^^^  jg^j^^  j^  coutrovcrsy,  and  the  im- 

provements made  thereon  by  the  plaintiffs  in  error. 
It  is  urged  that  under  section  2581,  Compiled  Laws, 
New  Mexico,  plaintiffs  in  error  have  a  right  to  recover 
the  value  of  improvements  made  by  them  upon  the 
land,  and  have  a  lien  upon  the  land  for  the  same. 
We  think  not.  So  far  as  this  case  is  concerned,  the 
land  embraced  in  the  homestead  patent  must  be  re- 
garded as  being  part  of  the  public  domain  at  the  time 
the  homestead  entry  was  made.  There  could  be  no 
rightful  possession  in  plaintiffs  in  error,  and  the  law 
was  not  intended  to  be  available  in  behalf  of  a  party 
wrongfully  in  possession ;  nor  does  this  statute  apply 
to  this  case  for  the  further  reason  that  such  a  lien 
would  interfere  with  the  disposition  of  the  public  lands 
of  the  United  States.  **The  power  of  congress  in  the 
disposal  of  the  public  domain  can  not  be  interfered 
with  or  its  exercise    embarrassed  by  any   state   (or 
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territorial)  legislature,  nor  can  such  legislation  deprive 
the  grantees  of  the  possession  and  enjoyment  of  the 
property  granted. '^  Gibson  v.  Chouteau,  13  Wall. 
92;  King  V.  Thomas,  12  Pac.  Rep.  865.  The  patent 
was  introduced  to  sustain  the  issues  for  the  plaintiff 
below,  and,  all  of  the  testimony  offered  by  the  defend- 
ant having  been  excluded,  the  court  properly  instructed 
the  jury  to  find  for  the  plaintiff.  We  find  no  error  in 
the  record,  and,  therefore,  affirm  the  judgment  of  the 
court  below ;  and  it  is  so  ordered. 

O'Bbien,  C.  J.,  and  Seeds,  J.,  concur;  Fbeemak, 
J.,  being  absent. 


[No.  506.    On  Rehearing,  Febrnary  27, 1893.] 

ANTONIO     COETESY,    Plaintiff   in    Ebbob,    v. 
TERRITORY  OF  NEW  MEXICO, 
Defendant  in  Ebbob. 

43BLLnr0  LtguoBs  on  Sundat— CJonsteuotion  of  Stattjtks.— Any  per- 
ton  selling  liqnors  on  Sunday  is  engaged  ''in  labor''  within  the  mean- 
ing of  chapter  24,  Laws,  1887,  amending  section  933,  Compiled  Laws, 
1884,  notwithstanding  the  omission  of  the  words,  "selling  «  *  * 
or  liqnors,  or  any  other  kind  of  property,"  in  the  amended  act,  and 
leaving  in  that  act  the  words,  ''or  engaged  in  any  labor,  except 
works  of  necessity,  charity,  or  mercy."  There  is  no  sufficient  rea- 
son for  holding  that  the  legislature  intended,  by  omitting  a  clause, 
to  enact  affirmatiyely  the  thing  which  the  clause  had  prohibited. 

Ebbob,  from  a  judgment  convicting  defendant  of 
selling  liquors  on  Sunday,  to  the  Fifth  Judicial  District 
Court,  Socorro  County.  Motion  for  rehearing  over- 
ruled, O^Bbien,  C.  J.,  dissenting. 

The  court  states  the  case  on  the  rehearing. 

SuMMEBs  BuBKHABT  and  Neill  B.  Field  for 
plaintiff  in  error. 
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Edwjibd  L.   Babtlett,  solicitor  general,  for  the 
territory. 

Lee,  J. — ^The  statute  for  the  observance  of  the 
Sabbath,  prior  to  the  amendment  of  1887,  provided 
that  ''any  person  or  persons  who  should  be  found  on 
the  first  day  of  the  week,  called  Sunday,  engaged  in 
any  games,  or  sport,  or  horse  racing,  cock  fighting^ 
dancing,  or  in  any  other  manner  disturbing  any  wor- 
shiping assembly  or  private  family,  or  in  buying  or  sell- 
ing goods,  wares,  or  merchandise,  chattels,  or  liquors, 
or  any  other  kind  of  property,     *    *    *   or  engaged  in 
any  labor,  except  works  of  necessity,  charity,  or  mercy^ 
shall  be,"  etc.,  which  provisions  were  subject  to  a  pro- 
viso that  it  did  not  apply  to  ferryboats,  livery  stables^ 
hotels,  restaurants,  and  that  butchers  and  bakers  were 
allowed  to  keep  their  establishments  open,  to  sell  meat 
and  bread,  but  not  to  sell  liquor  or  other  merchandise^ 
and  apothecaries  to  sell  drugs  and  medicines,  surgical, 
instruments  and  medical  apparatus,  but  not  other  arti- 
cles.   In  1887  the  act  was  amended  by  striking  out  the 
words,  *  'or  in  buying  or  selling  any  goods,  wares,  or 
merchandise,  or  any  other  kind  of  property,"  and  also 
the  proviso,  and  leaving  the  act  now  in  force  as  follows : 
''Section  1.    That  section  933  of  the  Revised  Statutes 
of  the  year  1884  be,  and  the  same  is  hereby,  amended 
to  read  as  follows :     Any  person  or  persons  who  shall 
be  found  on  the  first  day  of  the  week,  called  Sunday^ 
engaged  in  any  sports,  or  in  horse  racing,  cock  fighting, 
or  in  any  other    manner  disturbing  any  worshiping 
assembly  or  private  family,  or  attending  any  public 
meeting  or  public  exhibition,  except  for  religious  wor- 
ship or  instruction,  or  engaged  in  any  labor,  except 
works  of  necessity,  charity,  or  mercy,  shall  be  punished 
by  a  fine  not  exceeding  fifteen  dollars,  nor  less  than 
five  dollars,  or  imprisonment  in  the  county  jail  for  not 
more  than  fifteen  days,  nor  less  than  five  days,  in  the 
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discretion  of  the  court,  upon  conviction  before  any  dis- 
trict court.  Sec.  2.  All  fines  collected  under  this  act 
to  be  applied  to  the  school  funds  of  the  district  in 
which  the  offense  is  committed.  It  shall  be  the  duty 
of  any  sheriff  collecting  said  fine  to  pay  the  same  to  the 
county  treasurer,  to  the  credit  of  the  school  district  of 
the  county  in  which  the  said  offense  was  committed, 
within  thirty  days  after  collecting  said  fine,  and  take 
his  receipt  therefor.  Sec.  3.  All  acts,  or  parts  of 
acts,  in  conflict  herewith  are  now  hereby  repealed. 
Sec.  4.  This  act  to  take  effect,  and  be  in  force,  from 
and  after  its  passage." 

It  is  contended  on  behalf  of  the  plantiff  in  error 
that  the  legislature,  by  omitting  and  leaving  out  of  the 
Selling  liquor,    amendment  the  words,  "or  in  buying  or 
rtrottSfnoiSST  selling  any  goods,  wares,  or  merchandise, 
'****'  chattels,  or  liquors,  or  any  other  kind  of 

property,''  thereby  this  class  of  business  or  labor  is  not 
to  be  included,  or  intended  to  be  included,  in  the 
words,  "or  engaged  in  any  labor,  except  works  of 
necessity,  charity,  or  mercy,''  which  remain  in  the  act 
as  amended ;  and  counsel  rely  upon  the  case  of  Reiche 
V.  Smythe,  Collector,  13  Wall.  162,  as  authority  in 
point.  That  case  is  one  which  arose  under}  the  revenue 
laws.  An  act  of  1861  exempted  from  duty  animals  of 
all  kinds;  birds,  singing  or  other;  and  land  and  water 
fowl ;  and  afterward,  in  1866,  an  act  was  passed  which 
levied  a  duty  of  twenty  per  cent  on  all  horses,  mules, 
cattle,  sheep,  hogs,  and  other  living  animals;  and  it 
was  held  in  that  case  that  birds  were  not  included  in 
the  term,  "other  living  animals,"  used  in  the  later 
act,  for  the  reason  that  congress  had  used  the  term 
"animals"  in  the  former  and  earlier  act  in  a  restricted 
sense,  distinct  from  "birds;"  the  court  holding  that 
the  later  act  referred  to  animals  as  a  class,  and,  there- 
fore, it  was  not  antagonistic  to  the  former,  so  far  as 
birds  were  concerned,  and  did  not  repeal  it  by  impli- 
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•cation.  Both  acts  remained  in  full  force,  so  far  as  the 
later  did  not  conflict  with  the  earlier,  and  are  in 
pari  materia,  and  were  so  construed  by  the  court.  It 
was  to  be  determined  in  that  case  how  far  the  later  act 
was  repugnant  to  the  earlier,  and  the  court  found  that 
the  later  one  only  included  domestic  quadrupeds,  and 
that  all  other  animals,  notejusdem  generis  with  horses, 
mules,  cattle,  sheep,  and  hogs,  were  exempt  under  the 
first  act,  which  was  still  in  forc.e.  In  the  case  under 
<^onsideration  the  same  questions  are  not  involved,  and 
the  principles  applicable  to  it  are  entirely  different. 
In  this  case  the  court  is  not  called  upon  to  reconcile 
the  meaning  of  two  conflicting  statutes,  but  to  construe 
an  amendment  wherein  it  is  provided,  "to  read  as  fol- 
lows," repealing  all  acts  and  parts  of  acts  in  conflict 
with  it;  and  as  was  said  in  Steamship  Co.  v.  Joliffe,  2 
Wall.  458,  the  new  act  took  effect  simultaneously  with 
the  repeal  of  the  old  act.  Its  provisions  may,  therefore, 
more  properly  be  said  to  be  substituted  in  the  place  of, 
and  to  continue  in  force,  with  modiflcations,  the  pro- 
visions of  the  original  act,  rather  than  to  have  abro- 
gated and  annulled  them.  As  stated  in  Sutherland  on 
Statutory  Construction :  "The  amendment  was  prac- 
tically a  revision  of  the  act.  A  revision  of  statutes 
implies  a  re-examination  of  them.  The  word  is  applied 
to  a  restatement  of  the  law  in  a  corrected  or  improved 
form.  The  restatement  may  be  with  or  without  mate- 
rial change.  A  revision  is  intended  to  take  the  place 
of  the  law  as  previously  formulated.  By  adopting  it, 
the  legislature  say  the  same  thing,  in  effect,  as  when  a 
particular  section  is  amended  by  the  words,  *so  as  to 
read  as  follows.'  The  revision  is  a  substitute.  It  dis- 
places and  repeals  the  former  law,  as  it  stood,  relating 
to  the  subject  within  its  purview.  Whatever  of  the  old 
law  is  restated  in  the  revised  act  is  continued  in  opera- 
tion, as  it  may  operate  in  the  connection  in  which  it  is 
re-jBnacted. "    It  has  been  held  in  a  great  number  of 
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cases  that  where  a  provision  in  an  act  is  amended  by 
the  form,  ^^to  read  as  follows/'  the  intention  is  mani- 
fest to  make  the  provision  following  a  substitute  for 
the  old  provision,  and  to  operate  exclusively  in  its 
place ;  that  it  is  intended  to  prescribe  the  only  rule 
to  govern.  U.  S.  v.  Barr,  4  Sawy.  254;  U.  S.  v. 
Tynen,  11  Wall.  95;  Knox  v.  Baldwin,  80  N.  Y.  610; 
Goodno  V.  Oshkosh,  31  Wis.  127;  Suth.  St.  Const., 
sec.  155.  And  it  has  been  said  the  best  rule  by  which 
to  arrive  at  the  meaning  and  intention  of  a  law  is  to 
abide  by  the  words  which  the  lawmaker  has  used.  U» 
S.  V.  Warner,  4  McLean,  463;  U.  S.  v.  Bright,  5  Mc- 
Lean, 178.  An  alteration  in  the  phraseology,  or  the 
omission  or  addition  of  words,  in  the  revision  of  a  stat- 
ute, does  not  necessarily  alter  the  construction  of  an 
act,  or  imply  an  intention  to  do  so.  Croswell  v.  Crane, 
7  Barb.  191.  As  expressed  by  Endlich  on  the  Inter- 
pretation of  Statutes  (section  378) :  '^The  presump- 
tion of  a  change  of  intention  from  a  change  of  language, 
of  no  great  weight  in  the  construction  of  any  docu- 
ments, seems  entitled  to  less  weight  in  the  construction 
of  statutes  than  in  any  other  case ;  for  the  variation  is 
often  to  be  accounted  for,  not  only  by  mere  desire  of 
improving  the  graces  of  style,  and  of  avoiding  the 
repeated  use  of  the  same  words,  but  from  the  circum- 
stances that  acts  are  often  compiled  from  different 
sources ;  further,  from  the  alterations  and  additions 
from  various  hands  which  they  undergo  in  their  prog- 
ress through  parliament."  *  *  *  "It  has  been 
seen  that  the  changing  of  language  in  the  later  of  two 
statutes  on  the  same  subject  has  sometimes  the  effect 
of  lepealing  the  earlier  provision  by  implication;  but 
in  those  cases  the  change  was  too  significant  of  a 
changed  intention  to  save  the  earlier  act  even  from  the 
form  of  a  repeal,  which  is  not  favored  in  judicial  inter- 
pretation. *  *  •  The  change  would  make  no  dif- 
ference in  the  sense,  when  the  omitted  words  of  the 
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earlier  enactment  were  unnecessary.''  It  is  only  when 
^'an  omission  in  the  later  act  of  words  used  in  the 
earlier  one,  and  not  supplied  by  any  natural  sense  of 
words  employed/'  Even  when  the  omitted  words  were 
material  to  the  sense,  but  might  be  implied,  the  omis- 
sion would  not,  in  itself,  be  considered  material.  As 
was  held  in  the  case  of  Ford  v.  Ford,  143  Mass.  577, 
where  an  act  permitting  divorce  on  the  ground  of 
desertion  required  that  the  desertion  be  without  the 
consent  of  the  party  deserted,  and  a  later  act  omitted 
those  words,  that  they  were  implied  in  the  phrase 
** deserted."  But  the  second  act  will  not  operate  as  a 
repeal  merely  because  it  may  repeat  some  of  the  pro- 
visions of  the  first  one,  and  omit  others,  or  add  new 
provisions.  Barnard  v.  District  of  Columbia,  127  U. 
S.  406. 

Therefore,  the  presumption  does  not  arise  that  the 
legislature  intended  to  repeal  the  offense  expressed  in 
those  words,  but  intended  that  the  offense  expressed  by 
them  should  continue,  as  modified  by  the  language 
used  in  the  amended  act.  Nor  do  I  think  the  rule  con- 
tended for,  that,  for  the  purposes  of  ascertaining  the 
legislative  intent,  repealed  statutes  are  in  pari  materia 
with  a  statute  in  force.  We  do  not  think  that  the 
weight  of  authority  ever  went  to  that  extent.  We  find 
it  thus  laid  down :  '^ But  an  act  of  parliament,  when 
repealed,  must  be  considered  as  if  it  never  existed.  A 
doubt  has  been  felt  how  a  subsequent  statute  can  be 
taken  to  be  incorporated  with  such  an  act,  not  in  esse 
or  in  f uisse,  and  if  the  act,  not  a  subsisting  act,  may  be 
referred  to  to  assist  in  the  construction  of  another  act 
upon  the  same  subject,  yet  how  can  an  act  that  is 
supposed  to  never  have  existed  be  said  to  be  in  pari 
materia  with  any  other  act.  The  theory  was  denomi- 
nated by  Lord  Mansfield  as  'shocking.' "  Potter, 
Dwar.  St.,  p.  191.  But,  whatever  the  rule  may  have 
been  in  different  cases,  they  have  all  been  subject  to  the 
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following,  which  is  clearly  applicable  to  this:     ** Where 
the  last  statute  is  complete  in  itself,   and  intended  to 
prescribe  the  only  rule  to  be  observed,  it  will  not  be 
modified  by  the  displaced  legislation,  as  laws  in  pari 
materia."    Suth.  St.  Const.,  sec.  286.    And  this  rule 
applied  where  the  repeal  was  by  implication  only.    But 
where  there  has  been  an  amendment  to  an  act  expressed 
^^to  read  as  follows,"  with  the  repealing  clause  of  all 
laws  and  parts  of  laws  in  conflict  with  it,  yet  that  the 
former  or  repealed  act  should  be  construed  by  the  court 
to  still  be  incorporated  into  the  amended  act  so  as  to 
modify,  limit,  or  restrict  the  plain  meaning  of  the  lan- 
guage   used  by  the  lawmakers,   so  as  to  make  it  a 
repealing  statute,  I  do  not  find  supported  by  the  author- 
ities.    On  the  contrary,   amendatory  acts  should  not 
receive  a  forced  construction  to  make  them  repealing 
statutes.    Lucas  Co.  v.  Chicago,  B.  &  Q.  R'y  Co.,  67 
Iowa,  541.    In  the  case  of  U.  S.  v.  Bo  wen,  100  U.  S. 
508,  it  is  said:    '^ The  Revised  Statutes  must  be  treated 
as  the  legislative  declaration  of  the  statute  laws  on  the 
subject  which  they  embrace.     When  the  meaning  is 
plain,  courts  can  not  look  to  statutes  which  have  been 
revised  to  see  whether  congress  erred  in  the  revision. 
*    *     *    But,  when  it  becomes  necessary  to  construe 
language  in  the  revision  which  leaves  a  substantial 
doubt  as  to  its  meaning,  the  original  statute  may  be 
resorted    to    for    the    purpose  of    ascertaining  that 
meaning."     Some  of  the  law  writers  have  referred  to 
this    decision  as    laying  down  a  rule    of  construc- 
tion peculiar  to  that  which  is  to  be  applied  to  the 
construction  of  the  United  States  Revised  Statutes. 
But    in    the    case  of  Myer  v.   Car  Co.,   102  U.   S. 
1,  that  court,  in  an  opinion  by  Chief  Justice  Waite, 
affirmed    the    rule,    saying    it    was     applicable    in 
the  construction  of  the  statutes  of  Iowa.    It  there- 
fore becomes  a  rule  of  construction  of  statutes  generally 
by  that  court,  which  is  an  authority  binding  upon  us. 
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Therefore  the  act  of  the  legislature,  as  revised  and 
amended  by  them,  must  be  accepted  as  the  law  upon 
the  subject  embraced  within  it  at  the  time  the  amended 
or  revised  act  went  into  force ;  and  we  can  only  look 
to  the  repealed  act  to  interpret  anything  in  which 
there  is  a  substantial  doubt  as  to  the  meaning 
of  the  language  used.  It  there  is  any  doubt  as  to 
the  language  of  the  act,  it  is  as  to  whether  sell- 
ing of  liquor  is  intended  to  be  included  in  the 
term  of  **any  labor.''  By  recurring  to  the  orig- 
inal, we  find  it  was  specifically  included  in  the 
act,  and  that  intention  must  be  carried  into  the 
amended  act,  unless  it  should  clearly  appear  that  the 
legislature  intended  the  contrary;  the  law  being  thus 
stated  by  Sedgwick,  St.  &  Const.  Law,  365:  **So 
upon  a  revision  of  statutes,  a  different  interpretation 
is  not  to  be  given  to  them,  without  some  sub- 
stantial change  of  phraseology, — some  change  other 
than  what  may  have  been  necessary  to  abbreviate 
the  form  of  the  law.''  The  supreme  court  of  the 
United  States  has  held  to  the  same  effect.  Pen- 
nock  V.  Dialogue,  2  Pet.  1 ;  McDonald  v.  Hovey,  100 
XT.  S.  619.  Vattel's  first  general  maxim  of  interpreta- 
tion is  that  **  it  is  not  allowable  to  interpret  what  haa 
no  need  of  interpretation"  and  continues:  "When  a 
deed  is  worded  in  clear  and  precise  terms, — ^when  its 
meaning  is  evident,  and  leads  to  no  absurd  conclusion, 
— there  can  be  no  reason  for  refusing  to  admit  the 
meaning  which  such  deed  naturally  presents.  To  go 
elsewhere  in  search  of  conjectures,  in  order  to  restrict 
or  enlarge  it,  is  but  to  elude  it."  Vatt.  Law  Nat.  244; 
Euggles  V.  Illinois,  108  U.  S.  534. 

The  language  used  in  the  act  under  consideration 
is  not  obscure  or  uncertain.  It  has  been  literally 
adopted  in  some  of  the  states,  and  substantially  in  many. 
It  has  received  judicial  construction,  and  a  court  would 
not  be  at  a  loss  to  ascertain  its  meaning.     But,  if  there 
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is  a  question  in  regard  to  it,  courts  are  to  gather  the 
intention  of  the  legislature  from  the  entire  act;  and,  in 
interpreting  the  section  of  the  statute  which  remains  in 
force,  resort  may  be  had  to  a  proviso  to  it,  although 
the  proviso  be  repealed,  and  the  clause  which  has  been 
repealed  may  still  be  considered  in  construing  provi- 
sions which  remain  in  force.  Savings  Bank  v.  Collector, 
3  Wall.  495;  U.  S.  v.  Crow  Dog,  109  U.  S.  556.  In 
referring  to  the  clause,  "or  in  buying  or  selling  any 
goods,  wares,  or  merchandise,  chattels,  or  liquoi-s,  or 
any  other  kind  of  property,^^  which  was  omitted  in  the 
amendment,  we  find  it  was  not  subject  to  the  exception 
of  ''necessity,  charity,  or  mercy,''  clause,  as  was  that 
of  "or  engaged  in  any  labor''  clause;  the  only  excep- 
tion being  in  the  proviso,  which  in  none  of  its  provi- 
sions appUes  to  the  merchant  selling  general  merchan- 
dise, including  liquors,  however  great  the  necessity 
might  exist  for  it.  Courts  are  permitted  to  recur  to 
the  history  of  the  times  and  condition  of  the  country 
to  ascertain  the  reasons  for,  and  the  meaning  of,  pro- 
visions and  statutes.  TJ.  S.  v.  Union  Pac.  E'y  Co.,  91 
U.  S.  243;  Union  Pac.  R'y  Co.  v.  U.  8.,  99  U.  S.  48. 
It  is  therefore  proper  for  the  court  to  take  under  con- 
sideration the  vastness  of  the  domain  of  the  territory, 
and  the  fact  that,  owing  to  its  arid  condition,  settle- 
ments are  far  removed  from  each  other,  and  from 
central  points,  and  that,  from  necessity,  a  large  portion 
of  the  population  are  dependent  on  the  country  mer- 
chant for  all  classes  and  kinds  of  goods  which  they  may 
find  it  necessary  to  buy.  Yet  under  the  provisions  of 
the  act,  as  it  existed  before  the  amendment,  the  mer- 
chant could  not  sell  them  on  Sunday  graveclothes  to 
bury  their  dead,  or  a  pint  of  brandy,  if  one  were  sick 
or  hurt,  and  a  life  was  dependent  upon  it,  without 
being  guilty  of  a  violation  of  the  letter  of  the  statute* 
In  this  respect  we  find  ample  and  sufficient  reason  why 
the  act  should  have  been  amended,  and  this  class  of 
Vol.  7  n.  m. — 7 
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business  put  under  the  same  exception  as  others.  It 
is  the  language  of  the  amended  act  which  the  court  is 
called  upon  to  construe ;  and,  if  the  offense  charged  is 
found  to  be  embraced  in  it,  then  it  is  immaterial  what 
connection  certain  words  may  have  had  with  other 
words  in  the  repealed  act,  other  than  they  may  be 
resorted  to  to  interpret  their  meaning  when  it  is  not 
clearly  expressed. 

The  words  used  in  the  amended  act  are,  **or  en- 
gaged in  any  labor,  except  of  necessity,  charity,  or 
mercy."  It  has  been  claimed  that  the  business  of 
merchandising  or  selling  liquor  is  not  labor  within  the 
meaning  of  the  statute,  and  therefore  does  not  consti- 
tute an  offense,  under  the  terms  of  the  act.  It  is  true 
that  **labor,"  '^business,"  and  *^work'^  are  not  syn- 
onyms. Yet  labor  may  be  business,  but  business  is  not 
always  labor.  It  has  frequently  been  held  by  different 
courts,  both  in  England  and  America,  that  such  busi- 
ness constitutes  labor,  within  the  meaning  of  the  Sun- 
day act.  Thus,  in  Bloom  v.  Richards,  2  Ohio  St.  402, 
it  is  held:  "To  wait  upon  customers,  and  receive  and 
sell  his  wares,  is  the  common  labor  of  a  merchant." 
In  Pattee  v.  Greely,  13  Mete.  (Mass.)  284,  it  is  said: 
^*The  intention  of  the  legislature,  by  this  statute,  was 
to  prohibit  secular  business  on  the  Sabbath ;  and  this 
prohibition  is  not  confined  to  work,  in  a  sense  of  strict 
manual  labor."  We  might  refer  to  other  authorities, 
but  do  not  think  it  is  necessary.  They  are  sufficiently 
numerous  to  raise  the  presumption  that  the  legislature 
acted  upon  the  construction  thus  given  to  the  words 
"any  labor"  at  the  time  of  passing  the  amendment  in 
question. 

It  is  held  that  words  used  in  a  previous  act  have 
acquired,  through  judicial  interpretation,  a  definite 
meaning,  and,  when  used  in  a  subsequent  act,  will  be 
presumed  to  be  used  in  the  same  sense.  The  Abbots- 
ford,  98  U.  S.  440.    Therefore,  the  question  before  us 
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is  whether  the  omission  of  the  words,  "or  buying  or 
4E(elling  any  goods,  wares,  merchandise,  chattels,  or 
liquors,"  in  the  amended  act,  and  leaving  in  that  act 
the  words,  "or  engaged  in  any  labor,  except  works  o£ 
necessity,  charity,  or  mercy,"  had  the  effect  to  repeal 
the  act  as  an  offense  for  selling  of  merchandise,  liquors, 
etc.,  on  Sunday,  and  leaving  it  in  force  as  to  all  other 
kinds  of  business  or  labor.    We  think  what  we  have 
«aid  is  sufficient  to  show  that  they  do  not  work  a  repeal 
by  necessary  implication,  even  if  there  had  been  no 
repealing  claus^.    A  meaning  can  be  given  to  the  leg- 
islation in  question,  which  the  words  will  bear,  which 
is  not  unreasonable,  or  inconsistent  with  its  scope  and 
apparent  purposes,  whereby  the  amended  act  may  be 
read,  construed,  and  interpreted  according  to  its  letter 
without  any  restricted  meaning  being  attached  to  it  by 
reason  of  the  former  act.    Implied  repeals  are  not 
favored,  and  where  they  exist  the  implication  must 
be  necessary.    There  must  be  a  positive  repugnance 
between  the  new  and  the  old.     Wood  v.  U.  S.,  16  Pet. 
342;  Daviess  v.  Fairbaim,  3  How.  36;  U.  S.  v.  Tynen, 
11  WaU.  88;   State  v.  StoU,  17  Wall.  427;  Ex  parte 
€row  Dog,  109  U.  S.  556.     In  the  last  case  here  referred 
to  it  is  said:     ** Where  the  words  relied  on  are  general 
and  inconclusive,  and  the  fact  that  to  hold  that  a  stat- 
ute repeals  by  implication  a  previous  act  which  would 
reverse  a  well  settled  policy  of  congress,  justifies  the 
court  in  requiring  a  clear  expression  of  the  intention 
of  congress  in  the  repealing  act."    So,  in  this  case, 
if  it  were  the  intention  of  the  legislature,  by  the  amend- 
ment of  1887,  to  repeal  by  implication  the  statute 
making  it  an  offense  to  sell  goods,  wares,  merchandise, 
and  liquors  on  Sunday,  which  had  long  been  in  force 
in  the  territory,  and  which  up  to  the  time  of  the  amend- 
ment had  not  even  been  subject  to  the  exception  of 
^*necessity,  charity,  or  mercy,''  as  other  kinds  of  labor 
had,  and  that  thereafter  this  kind  of  business  was  to 
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be  legalized  on  Sunday,  and  that  the  words,  ^'engaged 
in  any  labor,''  were  to  have  no  application  to  that  class 
of  business,  the  courts  are  justified  in  requiring  a  clear 
expression  of  the  intention  of  the  legislature  to  that 
efEect.  This  principle  is  more  clearly  expressed  in 
a  case  which  we  think  is  directly  in  point  on  th& 
question  in  controversy, — ^that  of  Murdock  v.  City 
of  Memphis,  20  Wall.  590, — in  which  case  one  of  the 
questions  involved  was  whether  the  second  section  of 
the  act  of  February  5,  1867,  repealed  all  or  any  part  of 
the  twenty-fifth  section  of  the  act  of  1789,  commonly 
called  the  * 'Judiciary  Act,"  and  in  the  decision  the 
court  says:  *'The  act  of  1867  nae  no  repealing  clause, 
or  any  express  words  of  repeal.  If  there  is  any  repeal, 
therefore,  it  is  one  of  implication.  The  differences 
between  the  two  sections  are  of  two  classes,  namely: 
The  change  or  substitution  of  a  few  words  or  phrases 
in  the  latter  for  those  used  in  the  former,  with  very 
slight,  if  any,  change  of  meaning,  and  the  omission  in 
the  latter  of  two  important  provisions  found  in  the 
former.  It  will  be  perceived  by  this  statement  that 
there  is  no  repeal  by  positive,  new  enactment  inconsist- 
ent in  terms  with  the  old  law.  It  is  the  words  that 
are  wholly  omitted  in  the  new  statute  which  constitute 
the  important  feature  in  the  question  thus  propounded 
for  discussion.  A  careful  comparison  of  these  two  sec- 
tions can  leave  no  doubt  that  it  was  the  intention  of 
congress,  by  the  latter  statute,  to  revise  the  entire  mat- 
ter to  which  they  both  had  reference ;  to  make  such 
changes  in  the  law  as  it  stood  as  they  thought  best ; 
and  to  substitute  their  will  in  that  regard,  entirely,  for 
the  old  law  upon  the  subject.  We  are  of  the  opinion 
that  it  was  their  intention  to  make  a  new  law,  so  far  as 
the  present  law  differed  from  the  former,  and  that  the 
new  law,  embracing  all  that  was  intended  to  be  pre- 
served of  the  old  law,  omitting  what  was  not  so  intended, 
became  complete  in  itself,  and  repealed  all  other  laws 
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on  the  subject  embraced  within  it.  The  result  of  this 
reasoning  is  that  the  twenty-fifth  section  of  the  act  of 
1789  is  technically  repealed,  and  that  the  second  section 
of  the  act  of  1867  has  taken  its  place.  What  of  the 
statute  of  1789  is  embraced  in  that  of  1867  is  of  course 
the  law  now,  and  has  been  ever  since  it  was  first  made 
80.  What  is  changed  or  modified  is  the  law,  as  thus 
changed  or  modified.  That  which  is  omitted  ceased  to 
have  any  effect  from  the  day  that  the  substituted  stat- 
ute was  approved.  *  *  *  What  were  the  precise  motives 
which  induced  the  omission  of  this  clause,  it  is  impossi- 
ble to  ascertain,  with  any  degree  of  satisfaction.  In  a 
legislative  body  like  congress,  it  is  reasonable  to  sup- 
pose that,  among  those  who  considered  this  matter  at 
all,  there  were  varying  reasons  for  consenting  to  the 
change.  No  doubt  there  were  those  who  believed  that 
the  constitution  gave  no  right  to  the  federal  judiciary 
to  go  beyond  the  line  marked  out  by  the  omitted  clause ; 
thought  its  presence  or  absence  immaterial,  and,  in  a 
revision  of  the  statute,  it  was  wise  to  leave  it  out, 
because  its  presence  implied  that  such  a  power  was 
within  the  competency  of  congress  to  bestow.  There 
were  also,  no  doubt,  those  who  believed  that  the  sec- 
tion standing  without  that  clause  did  not  confer  the 
power  which  it  prohibited,  and  that  it  was  therefore 
better  omitted.  It  may  also  have  been  within  the 
thought  of  a  few  that  all  that  is  now  claimed  would 
follow  the  repeal  of  the  clause.  But,  if  congress  or  the 
framers  of  the  bill  had  a  clear  purpose  to  enact  affirma- 
tively that  the  court  should  consider  the  class  of  errors 
which  that  clause  forbid,  nothing  hindered  that  they 
should  say  so,  in  positive  terms;  and  in  reversing  the 
policy  of  the  government,  from  its  foundation,  in  one 
of  the  most  important  subjects  upon  which  that  body 
could  act,  it  is  reasonable  to  be  expected  that  congress 
would  use  plain  and  unmistakable  language  in  giving 
expression  to  such  intention.     There  is,  therefore,  no 
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sufficient  reason  for  holding  that  congress,  by  repealing* 
or  omitting  this  restrictive  clause,  intended  to  enact 
affirmatively  the  thing  which  the  clause  had  prohib- 
ited." The  conclusions  thus  reached  in  the  above  case 
are  directly  in  point  in  the  case  under  consideration. 
If  the  amended  act,  as  changed  and  modified,  became 
the  law,  as  changed  or  modified,  and  that  which  was* 
omitted  ceased  to  have  any  effect  from  the  day  that  the 
substituted  act  was  approved,  it  is  clear  that  the 
omitted  words  did  not  have  the  effect  to  make  the 
amendment  a  repealing  statute  of  the  offense  charged 
in  the  indictment,  and  it  is  equally  clear,  if  as  therein 
announced,  that  it  is  not  sufficient  reason  for  holding 
that  the  legislature,  by  omitting  a  clause,  thereby  in* 
tended  to  enact  affirmatively  the  thing  which  the  clause 
had  prohibited.  The  conclusion  reached  by  the  court  in 
its  former  opinion  is  the  correct  one,  and  therefore  the 
motion  for  the  rehearing  will  be  overruled. 

McFiE    and    Seeds,  JJ.,  concur  in  the   result. 
O'Bbien,  0.  J. 9  dissents. 


[No.  487.     February  28,  1893.] 

GEORGE  R.  SWALLOW,  Plaintiff  in  Erbob,  v. 
WILLLA.M  BAIN  et  al.,  Defendants 

IN  Erbob. 

Contract— CtoviHAiTO—BEEACH— Value  of  Stook— Evibenob. — In  ai> 
aotion  of  oovenant,  for  breach,  on  a  contract  in  writing,  under  seal, 
by  the  terms  of  which  the  defendants  guarantied  that  certain  cor- 
porate stock  owned  and  held  by  a  certain  bank  was  worth  forty  centa 
on  the  dollar,  per  share,  on  the  amount  paid  in  on  each  share,  and  it 
was  provided  that,  in  case  they  should  furnish  to  the  bank  within 
ninety  days  a  statement  in  writing,  signed  by  the  cashier  of  a  cer- 
tain other  bank,  that  the  stock  was  worth  that  amount,  or  satisfied 
the  bank  of  that  fact  in  any  other  manner,  they  were  to  be  released, 
where  the  defendants  pleaded  that  they  had  furnished  such  statement 
in  writing  as  required,  which  it  was  claimed  had  been  lost,  and  de- 
fendants offered  the  testimony  of  the  person  making  it,  to  prove  its 
contents,  who  testified  that  the  stock  had  no  market  value ;  that  the 
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writer  and  others  who  were  offloers  of  the  corporation  were  aboat  to 
bring  suit  to  recover  assets  wrongfally  in  the  hands  of  other  parties; 
that  there  was  a  contest  'between  certain  stockholders ;  that  they 
would  recover  the  stock;  and  that  the  assets  would  be  worth  about 
the  par  value  of  the  stock;  and  the  testimony  for  the  plaintiff  was 
that  the  statement  contained  only  a  part  of  that  information;  that  the 
writer  hoped  to  succeed,  and,  in  that  case,  expected  the  stock  to  be 
worth  what  was  paid  upon  it,  etc. ;  and  there  was  evidence  that  the 
cashier  of  the  bank  to  which  the  required  statement  was  to  be  sent, 
admitted  that  the  bank  had  received  a  statement,  and  was  satisfied 
with  it,  but  which  he  denied — Held:  There  was  no  such  positive 
statement  furnished,  as  was  required  by  the  contract;  and  the  ques- 
tion whether  the  statement  provided  for  in  the  contract  had  been  fur- 
nished or  not  being  the  sole  question  put  in  issue  by  defendants' 
plea,  testimony  as  to  means  used  by  defendants  to  satisfy  the  bank 
or  its  officers  other  than  by  the  statement  alleged  to  have  been  fur- 
nished by  the  plea,  and  provided  for  in  the  contract,  was  not  material 
to  the  issue,  and  can  not  be  considered.  The  court  therefore  erred 
in  refusing  to  instruct  the  jury  to  return  a  verdict  for  plaintiff. 

Erbob,  from  a  judgment  for  defendants,  to  the 
Fifth  Judicial  District  Court,  Socorro  County.  Judg- 
ment reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Childebs  for  plaintiff  in  error. 

Parol  evidence  of  the  contents  of  a  writing  is  not 
admissible  if  a  copy  of  the  writing  is  in  existence.  The 
copy  must  be  produced  as  the  best  evidence  obtainable. 
1  Greenlf.  Ev.,  sec.  84,  and  note;  1  Whar.  Ev.,  sec. 
90,  et  seq. ;  Renner  v.  Bank  of  Columbia,  9  Wheat. 
596;  Cornett  v.  Williams,  20  Wall.  226. 

The  fact  that  the  letter  book  was  in  Texas,  the 
witness  having  been  brought  here  to  testify,  makes  no 
difference.    Kirchner  v.  Laughlin,  5  N.  M.  369. 

The  court  erred  in  permitting  the  witness,  over 
plaintiff ^s  objection,  to  get  the  date  of  his  letter  from 
an  examination  of  the  letter  press  copy,  made  some  ten 
months  before  he  testified,  without  producing  the  paper 
used  to  refreshen  his  memory.    1  Greenlf .  Ev.  436. 
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It  is  the  duty  of  the  court  to  construe  all  written 
instruments  given  in  evidence,  as  a  matter  of  law.  U. 
S.  V.  Hodge  et  al.,  6  How.  282. 

No  principle  is  more  clearly  settled  than  that  the  • 
construction  of  written  evidence  is  exclusively  with  the 
court.  Levy  v.  Godsby,  3  Cranch,  186.  See,  also, 
Blivin  V.  New  England  Screw  Co.,  23  How.  420; 
Sweeney  v.  Easter,  1  Wall.  172 ;  Bell  v.  Bruen,  1  How. 
169 ;  Brown  v.  Huger,  21  How.  305. 

The  interpretation  of  words  of  common  speech  is 
matter  of  law.  Marvel  v.  Merrit,  116  U.  S.  11;  Ward 
V.  United  States,  15  Wall.  28. 

On  the  demurrer  to  the  evidence,  there  being  no 
dispute  as  to  the  facts,  it  was  the  duty  of  the  court  to 
instruct  the  jury.  Ealls  County  v.  Douglass,  105  U. 
S.  725;  Pleasant  v.  Fants,  22  Wall.  116;  Macon  County 
V.  Shires,  98  U.  S.  272. 

Value,  when  applied,  without  qualification,  to 
property  of  any  description,  necessarily  means  the 
price  which  it  will  command  in  the  market.  Fox  v. 
Phelps,  17  Wend.  399;  Washington  Ice  Co.  v.  Web- 
ster, 68  Me.  463.  See,  also,  Anderson's  andBouvier's 
Law  Diet.,  title  ''Value.'' 

The  court  can  render  the  proper  judgment  here, 
and  it  would  be  useless  to  remand  the  case  for  new 
trial. 

Wabben,  Febgusson  &  Bbuneb  for  defendants  in 
error. 

It  is  submitted  that  upon  the  facts  in  this  case  it 
is  unnecessary  to  reconcile  the  diversity  of  practice  in 
regard  to  the  question  whether  there  are  different 
degrees  of  secondary  evidence.  2  Phil.  Ev.  [4  Am. 
Ed.]  568;  1  Greenlf.  Ev.,  sees.  84,  582;  Winn  v.  Peter- 
son,  34  U.  S.,  9  Pet.  663;  2  Rice,  Ev.  1008. 


Feb.  1893]  Swallow  v.  Bain.  105 

McFiEy  J. — This  was  an  action  of  covenant 
brought  to  the  November  term,  A.  D.  1888,  of  the  dis- 
trict court  sitting  in  the  county  of  Socorro,  and  the 
cause  was  tried  before  the  court  and  a  jury  at  the 
October  term,  A.  D.  1889,  of  said  court.  The  plain- 
tiff, in  his  declaration,  alleged  a  breach  of  covenant 
contained  in  the  following  written  obligation,  under 
seal: 

"This  agreement,  made  on  this  fifth  day  of  May, 
1886,  by  and  between  John  Bain  and  Will  Bain,  of  the 
one  part,  and  the  First  National  Bank  of  Socorro,  all 
of  Socorro,  witnesseth  that,  whereas  the  said  bank  has 
become,  and  now  is,  the  owner  of  the  following  certif- 
icates of  stock  of  the  Denton  Land  and  Cattle  Com- 
pany of  Texas,  to  wit:  One  certificate  for  (175)  one 
hundred  and  seventy-five  shares,  number  2;  one  num- 
ber 71,  for  seventy  shares;  one  number  54,  for  fifteen 
and  forty  hundredths  shares,— ^ach  share  of  the  par 
value  of  one  hundred  dollars  each,  which  stock  is  now 
owned  and  held  by  said  bank.  Now,  therefore,  in 
consideration  that  John  W.  Terry  has  purchased  the 
interest  of  said  John  Bain  and  Will  Bain  in  said  bank, 
and  has  assumed  certain  indebtedness  heretofore  due 
by  the  said  John  Bain  and  Will  Bain  to  said  bank,  we, 
the  said  John  Bain  and  Will  Bain,  do  hereby  guar- 
anty  to  said  bank  that  the  said  stock  above  described 
and  hereto  attached  is  of  the  value  of  forty  cents  on 
the  dollar,  per  share,  on  the  amount  paid  in  on  each 
share ;  and  we  agree  that,  if  said  bank  is  not  satisfied 
by  us  within  ninety  days  from  date,  that  said  stock  is 
of  the  value  of  forty  cents  on  the  dollar,  as  above,  then 
we  agree  to  make  the  same  worth  that  sum  to  said 
bank.  If  said  bank  or  its  officers,  within  ninety  days 
from  this  date,  are  furnished  with  a  statement,  in  writ- 
ing, signed  by  the  cashier  of  the  Exchange  National 
Bank  at  Denton,  Texas,  that  said  stock  is  worth  and 
of  the  value  of  forty  cents  on  the  dollar,  as  above  pro- 
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videdy  then  such  statement,  when  so  furnished,  shall 
be  conclusive  and  sufficient  Satisfaction  to  said  First 
National  Bank  of  the  fact  that  said  stock  is  of  the 
value  of  forty  cents  on  the  dollar,  as  herein  guarantied^ 
and  such  statement,  when  so  furnished,  shall  operate 
as  a  release  and  satisfaction  of  this  guaranty,  and  thia 
guaranty  shall  be  delivered  up  and  canceled ;  and  it  is 
agreed  that,  if  said  John  Bain  or  Will  Bain,  or  either 
of  them,  shall  in  any  other  manner  than  that  above 
provided  satisfy  said  bank  or  its  officers,  within  the 
time  above  provided,  that  said  stock  is  of  the  value  of 
forty  cents  on  the  dollar,  as  above,  then  this  guaranty 
shall  be  delivered  up  and  canceled ;  and  it  is  agreed 
that,  if  said  John  Bain  and  Will  Bain  shall  fail  to  fur- 
nish the  evidence  to  said  bank  of  the  value  of  said 
stock  in  same  manner  as  above  provided,  then  they,  or 
either,  or  both  of  them,  shall  become  and  are  made 
liable  under  this  guaranty  to  make  said  stock  good  to 
said  bank  to  the  extent  of  forty  cents  on  the  dollar,  as 
above.  Witness  our  hands  and  seals,  this  fourth  day 
of  May,  1886. 

"John  Bain,  [seal] 

'  *  Will  Bain,  [  seal] 

"John  W.  Terey,  Cash,  [seal] 
"W.  H.  MooRE,  Witness.^' 

In  answer  to  the  declaration,  the  defendants  filed 
but  one  plea,  which  was  verified,  and  is  as  follows: 
"And  the  said  defendants,  by  Warren  &  Fergusson, 
their  attorneys,  come  and  defend  the  wrong  and  injury 
when,  etc.,  and  say  that  the  plaintiff  ought  not  to  have 
his  aforesaid  action  against  them,  the  defendants, 
because  they  say  that  they,  the  defendants,  did,  within 
ninety  days  from  the  date  of  the  written  instrument  on 
which  said  suit  is  based,  satisfy  the  said  bank  that  said 
stock  was  of  the  value  of  forty  cents  on  the  dollar,  per 
share,  on  the  amount  paid  in  on  each  share,  by  caus- 
ing, within  said  ninety  days,  the  said  bank  and  it& 
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officers  to  be  famished  with  a  statement,  in  writing^ 
signed  by  the  cashier  of  the  Exchange  National  Bank 
at  Denton,  Texas,  that  said  stock  was  worth  and  of  the 
value  of  forty  cents  on  the  dollar,  as  above,  according 
to  the  form  and  effect  of  the  said  indenture  and  written 
instrument,  and  of  the  said  covenant  by  the  defend- 
ants in  that  behalf  made  as  aforesaid,  and  of  this  the 
defendants  put  themselves  upon  the  country,"  etc. 
The  plaintiff  joined  issue  on  this  plea.  After  the  tes- 
timony was  heard,  the  plaintiff,  by  his  attorney,  moved 
the  court  to  instruct  the  jury  to  find  for  the  plaintiff, 
but  the  motion  was  overruled.  After  the  arguments 
of  counsel  were  heard,  and  the  court  had  instructed 
the  jury,  the  jury  rendered  the  following  verdict,  in 
favor  of  the  defendants: 

*'We,  the  jury,  find  for  the  defendants,  and 
believe  that,  according  to  the  evidence,  John  W.  Terry 
did  receive  the  letter  that  Mr.  Ponder  swore  to  have 
written  on  the  twelfth  or  thirteeoth  of  May.  We 
believe  the  contract  sued  on  by  the  First  National 
Bank  of  Socorro  was  furnished  with  statement  in  writ- 
ing by  Mr..  Ponder,  of  the  Exchange  National  Bank  of 
Denton,  Texas.  We  believe,  according  to  evidence, 
that  said  stock  was  worth  forty  cents  on  the  dollar, 
per  share,  on  the  amount  paid  in  on  each  share 
thereof. 

"N.  Castillo,  Foreman.'' 
Motion  for  new  trial  was  filed,  but  the  same  was 
not  disposed  of  until  the  May  term,  A.  D.  1891,  of 
said  court.  In  the  meantime  the  county  of  Socorro, 
which  had  been  at  the  time  of  the  trial  a  part  of  the 
Second  judicial  district,  had  become  attached  to  the 
Fifth  judicial  district,  and  the  motion  for  a  new  trial 
was  heard  by  the  judge  of  the  Fifth  judicial  district,  and 
by  him  overruled  pro  forma.  The  case  is  in  this  court 
on  writ  of  error  sued  out  by  the  plaintiff  below,  who 
seeks  a  reversal  of  the  cause  for  alleged  errors  in  the 
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trial  court,  to  which  exceptions  were  taken  at  the  time, 
and  are  preserved  in  the  record. 

But  one  issue  was  formed  by  the  pleadings  in  the 
court  below,  and  the  cause  was  tried  upon  that  theory. 
The  contract  provided  that  '*if  the  bank  or  its  officers, 

within  ninety  days  from  the  date  of  the 

^^ONTRA.CT  *   suit 

for  breach  of       coutract,   wcrc  furnished  with    a    state- 
covenant:  vaiuei  ' 

dcnce!*""  *""*'      nient,  in  writing,  signed  by  the  cashier  of 

the  Exchange  National  Bank  of  Denton, 
Texas,  that  the  said  stock  is  worth  and  of  the  value  of 
forty  cents  on  the  dollar,  as  above  provided,  then  such 
statement,  when  so  furnished,  shall  be  conclusive  and 
sufficient  satisfaction  to  said  First  National  Bank  of 
the  fact  that  said  stock  is  of  the  value  of  forty  cents  on 
the  dollar,  as  herein  guarantied,  and  such  statement, 
when  furnished,  shall  operate  as  a  release  and  satisfac- 
tion of  this  guaranty,  and  this  guaranty  shall  be  deliv- 
ered up  and  canceled."  The  defendants  plead  per- 
formance in  a  particular  manner.  By  their  plea  they 
say:  **The  defendants  did,  within  ninety  days  from 
the  date  of  the  written  instrument  on  which  said  suit 
is  based,  satisfy  the  said  bank  that  the  said  stock  was 
of  the  value  of  forty  cents  on  the  dollar,  per  share,  on 
the  amount  paid  in  on  each  share,  by  causing,  within 
said  ninety  days,  the  said  bank  and  its  officers  to  be 
furnished  with  a  statement,  in  writing,  signed  by  the 
cashier  of  the  Exchange  National  Bank  at  Denton, 
Texas,  that  said  stock  was  worth  and  of  the  value  of 
forty  cents  on  the  dollar,  as  above,  according  to 
the  form  and  effect  of  said  indenture  and  written 
instrument."  The  defendants,  by  this  plea,  assumed 
the  burden  of  proof.  Upon  the  trial  in  the  court 
below,  the  fact  was  developed  that,  while  the  cashier 
of  the  Exchange  National  Bank  of  Denton,  Texas,  had 
furnished  John  W.  Terry,  cashier  of  the  First  Nation'^ 
Bank  of  Socorro  (or  claimed  to  have  done  so),  by 
inclosing  a  statement  in  an  envelope,  and  committing 
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it  to  the  mail,  on  or  about  the  middle  of  May,  1886, 
the  original  statement  was  lost,  and  could  not  be  pro- 
duced in  evidence  upon  the  trial.  Thereupon  the 
court  permitted  secondary  evidence  to  be  introduced 
and  go  to  the  jury  as  to  the  contents  of  the  statement. 
At  the  conclusion  of  the  testimony,  plaintiff,  by  his 
attorney,  requested  the  court  to  instruct  the  jury  to 
find  for  the  plaintiff,  upon  the  ground  that  the  defend- 
ants had  failed  to  prove  a  compliance  with  the  terms 
of  the  sealed  obligation  by  furnishing,  within  ninety 
days  from  the  date  of  the  instrument,  a  statement,  in 
writing,  signed  by  the  cashier  of  the  Exchange 
National  Bank  of  Denton,  Texas,  that  said  stock  was 
worth  and  of  the  value  of  forty  cents  on  the  dollar,  per 
share,  of  the  amount  paid  in  on  each  share.  The 
court  refused  to  so  instruct  the  jury,  and  the  cause  pro- 
ceeded to  a  verdict  in  favor  of  the  defendants.  This 
action  of  the  court  in  refusing  to  instruct  the  jury  to 
find  for  the  plaintiff  is  assigned  for  error,  and  we  will 
proceed  to  examine  that  assignment. 

It  is  clear  that,  if  the  statement  in  writing  required 
by  the  contract  was  not  furnished  the  First  National 
Bank  of  Socorro  or  its  officers  within  the  time  agreed 
ui)on,  under  the  pleadings  in  this  case  the  plaintiff 
would  be  entitled  to  judgment  upon  a  mere  production 
of  the  contract,  inasmuch  as  the  contract  providing  for 
the  liability  of  the  defendants  was  in  writing,  and  was 
admitted  by  the  defendants.  This  contract  provided 
that  the  First  National  Bank  of  Socorro,  or  its  officers, 
should,  within  ninety  days,  be  furnished  with  a  state- 
ment, in  writing,  signed  by  the  cashier  of  the  Exchange 
National  Bank  of  Denton,  Texas,  that  said  stock  is 
worth  and  of  the  value  of  forty  cents  on  the  dollar,  per 
share,  of  the  stock  paid  in,  and  the  defendants'  guar- 
anty was  that  this  should  be  done.  There  were  no  con- 
ditions attached  to  this  provision  of  the  contract.  The 
contract  required  that  statement  to  be  made  in  writing. 
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withiD  ninety  days  from  the  date  of  the  contract,  and 
that  it  should  positively  state  that  the  stock  was  worth 
and  of  the  value  of  forty  cents  on  the  dollar.  It  was 
to  be  made  by  a  particular  person, — the  cashier  of  the 
Exchange  National  Bank  of  Denton,  Texas;  and,  if  the 
same  was  furnished,  it  was  to  be  conclusive,  and  a  sat- 
isfaction to  the  First  National  Bank  of  Socorro,  and, 
of  course,  to  the  plaintiff,  who  held  under  said  bank, 
of  the  fact  stated, — that  the  stock  was  of  the  value  of 
forty  cents  on  the  dollar ;  and  a  breach  of  the  contract 
and  liability  under  it,  so  far  as  the  case  made  by  the 
pleadings  is  concerned,  could  only  be  avoided  by  fur- 
nishing the  required  statement  within  the  time  stated. 
Now,  let  us  examine  the  evidence  to  see  whether  the 
statement  was  or  was  not  furnished.  The  defendants 
offered  William  A.  Ponder,  who  was  at  the  time  cashier 
of  the  Exchange  National  Bank  of  Denton,  Texas,  as  a 
witness  to  prove  that  he  sent  the  statement  required  by 
the  contract  to  John  W.  Terry,  cashier  of  the  First 
National  Bank  of  Socorro,  New  Mexico.  As  to  the 
contents  of  the  statement  forwarded  by  him  to  Mr. 
Terry  about  the  middle  of  May,  1886,  Mr.  Ponder 
testified  as  follows : 

'^886, 1  wrote  to  John  W.  Terry,  cashier  of  the 
First  National  Bank  of  Socorro,  New  Mexico,  that  there 
had  been  no  sales  of  stock  of  the  Denton  Land  &  Cattle 
Company  of  late,  and  that  there  was  no  market  value 
for  same;  that  I,  with  others,  had  been  duly  elected 
officers  of  the  Denton  Land  &  Cattle  Company,  and 
that  we  were  about  to  bring  suit  to  recover  some  assets 
that  were  wrongfully  in  the  hands  of  other  parties ;  that 
there  was  a  contest  between  the  Denton  stockholders 
and  the  Dallas;  that  the  stock, — that  we  would  recover 
that  stock ;  that  the  assets  of  the  company  were  worth 
about  the  par  value  of  the  stock ;  and  that  it  was  nec- 
essary that  he  should  either  be  represented  in  persoa 
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or  by  an  attorney ;  and  that  I  therefore  advised  that  he 
be  represented  by  an  attorney. 

"Respectfully, 
(Signed)  **W.  A.  Pondeb,  Cashier.^^ 

Mr.   Ponder  was   farther   examined    as    to    the 
statement  which  he  claimed  to  have  sent   by  mail 
to  Mr.   Terry,  and  testified  as  follows:     ''Question. 
Did  not  you  state  in  your  letter  to  Mr.  Terry  that  you 
were  about  to  bring  suit  to  recover  some  assets  of  the 
company?     Answer.     I   did.     Q.    To  recover  some 
assets  of  the  company's  of  other  parties,  and  that  you 
would  recover  in  that  suit,  and  that  the  assets  were 
worth  the  par  value  of  the  stock, — that  is  what  you  say 
you  wrote!  A-  No,  sir;  I  said,  'about  the  par  value :  ^ 
I  did  not  say,  'the  par  value.'    Q.    And  whether  or 
not  they  were  worth  seventy-six  and  one  third  per  cent 
would  depend  upon  recovery  in  that  suit  to  which  you 
referred!    A.    Yes,  sir.     Q.    When  you  wrote  to  him 
that  you  would  recover  in  that  suit,  you  were  reljring 
upon  your  own  judgment  and  advice  of  counsel!    A. 
I  was  relying  upon  my  counsel,  and  other  information. 
Q.     You  say  that  you  wrote  to  Mr.  Terry  that  the 
assets  were  worth  the  par  value  of  the  stock  if  you 
recovered  in  that  suit,  and  that  you  would  recover, 
when,  as  a  matter  of  fact,  upon  your  investigation,  you 
had  only  found  them  to  be  worth  seventy-six  and  one 
third  per  cent!     A.     I  wrote  to  Mr.  Terry  that,  when 
we  recovered,  the  stock  would  be  about  par;  not  par. 
Q.     That  it  would  be  about  par;  you  didn't  write  to 
bim  that  it  was  par!     A.     No,  sir.     Q.     I  asked  you 
about  the  stock.   A.    I  wrote  him  that  the  stock  based 
on  the  assets  was  worth  about  par.     Q.     That  is,  when 
recovery  was  made  in  that  suit,  if  recovery  was  made! 
A.  I  don't  think  I  used 'if,'  when  recovery  was  made; 
recovery  was  certain.  Q.  That  is,  when  you  recovered, 
it  would  be  worth  about  par!    A.    Yes,  sir.    Did  you 
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recover  within  Dinety  days  from  the  fourth  of  May, 
1886!  A.  No,  sir;  we  sold  out  on  the  thirty-first  of 
May,  and  were  no  longer  interested  in  the  company.^' 
He  further  testified :  **Q.  The  assets  of  this  company 
were  in  the  hands  of  these  Dallas  parties  at  the  time 
you  were  talking  about  bringing  this  suitt  A.  No^ 
sir.  Q.  Where  were  they?  A.  There  was  a  dispute 
of  the  possession  between  ourselves.  We  both  were  in 
charge  of  it.  Q.  Both  were  in  charge!  A.  Yes,  sir. 
Q.  Had  there  been  any  sale  or  any  kind  of  pretended 
sale  or  mortgage  or  other  incumbrance  in  the  nature 
of  a  mortgage  under  which  these  people  in  Dallas  had 
claimed  to  have  bought  this  property  in  at  the  time! 
A.  Yes,  sir.  Q.  And  they  were  claiming  to  hold  it 
under  that  sale!  A.  Yes,  sir.  Q.  And  you  were 
claiming  that  the  sale  was  irregular,  and  that  you  had 
a  right  to  set  it  aside,  were  you  not!  A.  It  was  a 
fraudulent  sale.  Q.  I  am  not  asking  you  what  it  was. 
A.  We  claimed  it  was  fraudulent.  We  claimed  it  was 
a  fraudulent  sale  from  the  president  of  the  company  to 
himself,  under  a  fictitious  mortgage.  Q.  And  that 
sale  included  all  the  assets  of  the  company,  did  it  not! 
A.  I  do  not  think  it  did.  Q.  Well,  the  greater  por- 
tion of  them!  A.  No,  sir.  Q.  You  figured  the  assets 
upon  the  basis  of  seventy-six  and  one  third  per  cent  if 
that  suit  was  won, — you  said  this  morning!  A.  No^ 
sir;  I  said  *when.'  Q.  When  it  was  won!  A.  Yes, 
sir.  Q.  If  you  prefer  'when'  to  *if,'  you  figured  it 
would  be  seventy-six  and  one  third  per  cent  when  it 
was  won!  A.  I  prefer  it  because  we  were  sanguine 
of  setting  the  sale  aside."  Mr.  Ponder,  being  the  party 
who  was  to  furnish  the  statement,  was  the  only  witness 
who  testified  as  to  the  contents  of  the  statement  sent 
to  Mr.  Terry  on  behalf  of  the  defendants.  Mr.  Terry 
was  put  upon  the  stand  as  a  witness  for  the  plaintiff, 
and  he  was  asked  if  he  had  received  a  letter  from  Mr. 
Ponder  containing  the  statements  to  which  Mr.  Ponder 
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testified,  and  Mr.  Terry  answered:  **I  never  received 
any  letter  containing  all  that  information.  I  received 
a  letter  from  Mr.  Ponder  containing  a  portion  of  it." 
Being  asked  as  to  the  contents  of  the  letter  or  state- 
ment received  frotn  Mr.  Ponder,  Mr.  Terry  testified  as 
follows:  "The  letter  which  I  received  from  Mr.  Pon- 
der was,  in  substance,  as  follows:  *John  W.  Terry, 
Cashier,  Socorro,  N.  M. ;'  and,  after  acknowledging 
the  receipt  of  the  letter:  'The  Denton  Land  &  Cattle 
Company's  stock  has  no  present  cash  value.  The 
company  is  in  litigation.  The  Denton  stockholders 
have  brought  suit  to  recover  their  interests,  and  we 
advise  you  to  join  them  in  the  suit.  We  hope  to  suc- 
ceed, and,  in  case  of  success,  we  expect  the  stock  to  be 
worth  what  was  paid  up  on  it. ' "  From  this  testimony 
it  is  clear  that  the  statement  furnished  by  the  cashier 
of  the  Exchange  National  Bank  of  Denton,  Texas,  was 
not  such  a  statement  as  the  contract  required  to  be  fur- 
nished to  the  First  National  Bank  of  Socorro  or  its 
officers.  It  is  true,  the  statement,  according  to  the 
testimony,  purported  to  state  the  assets  of  the  company 
to  be  worth  more  than  forty  cents  on  the  dollar,  per 
share,  of  the  value  of  the  stock  paid  in,  but  the  testi- 
mony shows  that  the  value  of  the  assets  so  stated  was 
based  upon  the  recovery  of  property  or  its  value  by 
virtue  of  litigation.  There  was  no  positive  statement 
that  the  stock  was  worth  or  of  the  value  of  forty  cents 
on  the  dollar,  as  required  by  the  contract,  and  the 
plaintiff  was  not  required  to  accept  a  statement  of  value 
dependent  upon  the  result  of  litigation.  According  to 
the  testimony  of  the  witness  Ponder,  the  stock  had  no 
cash  value,  and  it  appears  further  from  his  testimony 
that  there  was  no  recovery  of  property  within  the  ninety 
days  specified,  that  would  tend  to  establish  a  cash  value 
of  said  stock.  The  requirements  of  the  contract  as  to 
this  statement  were  not  met,  so  far  as  the  testimony 
jshows;  but,  if  any  statement  at  all  was  furnished,  it 
Vol.  7  n.  m.— 8 
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was  one  dependent  upon  contingencies,  that  the  con- 
tract did  not  provide  for.  This  was  all  the  evidence, 
substantially;  in  the  case  that  was  pertinent  to  the  issue 
formed  by  the  pleadings.  There  was  evidence  as  to  the 
fact  that  Mr.  Terry  had  admitted  that  he  had  received 
a  statement,  and  was  satisfied  with  it.  This  Mr.  Terry 
denied;  but,  however  that  may  be,  the  contract  pro- 
vided that,  if  that  statement  in  writing  was  furnished, 
it  was  to  be  conclusive,  and  a  discharge  of  the  guaranty 
of  the  defendants.  Therefore  it  is  immaterial  whether 
Mr.  Terry  expressed  himself  satisfied  or  not,  under  de- 
fendants' plea. 

The  sole  question  put  in  issue  by  the  defendants' 
plea  was  whether  or  not  the  statement  provided  for  in 
the  contract  had  been  furnished.  There  is  a  provision 
in  the  contract  to  the  effect  that  the  defendants  should 
have  a  right  to  satisfy  the  bank  or  its  officers  in  any 
other  manner  than  by  the  written  statement  above 
referred  to,  that  the  stock  is  of  the  value  of  forty  cents 
on  the  dollar,  that  the  guaranty  shall  be  delivered  up 
and  canceled ;  but  no  issue  was  raised  by  the  plea  as  to 
this  provision  of  the  contract,  and  hence  testimony 
referring  to  means  used  by  the  defendants  to  satisfy  the 
bank  or  its  officers  other  than  by  the  statement  alleged 
to  have  been  furnished  by  the  plea,  and  provided  for 
in  the  contract,  is  not  material  to  the  issues  made  in 
this  case,  and  can  not  be  considered.  It  follows,  then, 
that  there  was  no  evidence  upon  which  a  verdict  for  the 
defendants  could  rest.  That  being  true,  it  would  become 
the  duty  of  the  court  to  set  aside  a  verdict  rendered  for 
the  defendants  in  the  case,  on  motion  being  made  to 
that  effect.  In  such  case  the  instructions  asked  for  by 
the  plaintiff  should  have  been  given  by  the  court,  and 
it  was  error  to  refuse  it.  Candelaria  v.  A.,  T.  &  S.  F. 
Railroad  Co.,  6  N.  M.  284;  Railroad  Co.  v.  Houston, 
95  U.  S.  697;  Schofield  v.  Railway  Co.,  114  U.  S.  619; 
Railroad  Co.  v.  Jones,  95  U.  S.  439;  North  Pennsyl- 
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vania  B.  Co.  v.  Commercial  Nat.  Bank,  123  U.  S.  727. 
It  is  not  necessary  for  us  to  consider  other  assignments 
of  error  in  this  case.  The  assignment  sustained  works 
a  reversal  of  the  case,  and  the  judgment  of  the  court 
below  will  be  reversed,  and  the  cause  remanded  to  the 
lower  court,  with  instructions  to  award  plaintiff  a  new 
trial,  and  proceed  in  accordance  with  this  opinion. 

O'Bbien,  C.  J.,  and  Seeds  and  Fbeeman,  JJ., 
<sancur. 
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WILLIAM  H.  BUCHER,  Teusteb,  Appellee,  v. 
MOSES  L.  THOMPSON  et  al.,  Appellants. 

HxoHANic's  Lixn— Power  of  Probate  Clerk  to  Verhty  Claims. — Held, 
on  demurrer:  The  clerks  of  the  probate  oomts  of  this  territory  have 
authority,  by  implieation,  to  administer  the  oath  required  in  the  veri- 
fieation  of  a  claim  for  a  mechanic's  lien,  as  an  incident  to  their  office ; 
and  the  demurrers  to  the  answers  of  the  lien  claimants  herein,  on 
the  ground  that  they  had  no  such  authority,  should  have  been  over- 
roled. 

Appeal,  from  an  order  sustaining  the  demurrers 
to  the  answers  filed  by  the  mechanic's  lien  claimants, 
from  the  Third  Judicial  District  Court,  Sierra  County. 
Iteversed,  Seeds,  J.,  dissenting. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Pickett  for  appellants. 

A  probate  clerk  can  administer  an  oath  to  a  lien 
claimant  who  desires  to  veiify  his  notice  or  claim  of 
lien  before  such  clerk.  Comp.  Laws,  N.  M.,  p.  409, 
sec.  6,  and  pp.  235,  245,  sec.  6;  also,  p.  140,  sec.  23,  Id. 
See,  also,  2  N.  M.  271;  11  Curtis  (U.  S.),  345,  346; 
Acts,  N.  M.  1889,  p.  120,  sec.  17. 
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A  probate  court  in  this  territory  is  a  court  of  rec- 
ordy  and  the  probate  clerk  has  a  general  authority  for 
administering  oaths.  Fowler  v.  Merrill,  11  How.  656 ; 
Shroyer  v.  Richmond,  16  Ohio  St.  455;  3  Ohio  St.  500. 

FiELDEB  Bbos.  &  Heflin  for  appellees. 

Lee,  J. — This  is  a  suit  in  chancery,  instituted  in 
the  district  court  for  Sierra  county  by  William  H. 
Bucher,  trustee,  to  foreclose  a  deed  of  trust  given  by 
Moses  L.  Thompson  and  Annie  B.  Thompson,  his  wife, 
upon  certain  mines  and  mining  property  described  in 
the  bill  of  complaint.  At  the  date  of  the  institution  of 
this  suit,  there  were  about  thirty  claims  of  lien  on  rec- 
ord against  the  property  involved,  being  for  work  and 
labor  performed  upon  the  property,  and  materials  fur- 
nished. Complainant  made  all  these  lien  claimants 
parties  to  his  bill  of  foreclosure  of  his  deed  of  trust, 
alleging  that  their  claims  of  lien  were  subsequent  to  the 
lien  created  by  the  deed  of  trust.  These  lien  claimants, 
by  their  respective  solicitors,-  answered  the  bill  of  com- 
plaint, setting  up  their  respective  claims  of  lien,  and 
alleging  priority  over  the  deed  of  trust.  Complainant 
demurred  to  the  answer  of  each  lien  claimant,  setting 
up  several  causes  of  demurrer  to  each  claim  of  lien. 
One  of  the  grounds  of  demurrer  set  up  was  that  the 
claims  of  lien  were  verified  before  the  probate  clerk,  J. 
M.  Webster ;  the  point  relied  upon  being  that  the  pro- 
bate clerk  had  no  authority  to  administer  an  oath  in 
such  case.  Upon  the  first  point  mentioned,  namely, 
that  the  probate  clerk  had  no  authority  to  administer 
the  oath  required  in  the  verification  of  the  claim  of  lien, 
the  court  below  sustained  the  demurrer.  From  this 
decision  the  defendants  below  bring  the  case  to  this 
court. 

The  case  presents  but  one  question  for  the  consid- 
eration of  this  court,  which  is,  has  a  clerk  of  a  probate 
court  in  this  territoiy  power  to  administer  oaths  to  per- 
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sons  in  verification  of  an  account  to  be  filed  with  the 
notice  to  obtain  mechanics'  hens,  in  pursuance  of  the 
statute  for  that  purpose!    In  the  various  acts  of  the 

legislature  in  regard  to  these  officers,  it 
power  of  probate  appcars  to  bc  assumcd  that  they  are  pos- 
sessed with  power  to  administer  oaths,  but 
we  do  not  find  anywhere  any  such  power  expressly  con- 
ferred upon  them.     The  authority  of  public  officers,  in 
any  given  case,  consists  of  those  powers  which  are 
expressly  conferred  upon  them,  or  which  are  expressly 
annexed  to  the  office  by  the  law  creating  it,  or  some 
other  law  referring  to  it,  or  which  are  attached  to  the 
office  by  the  common  law,  as  incident  to  it.    Mechem, 
Pub.  OflE.,  sec.  507.   As  the  legislature  has  not,  by  any 
act,  expressly  conferred  this  power,  if  it  exists  at  all  it 
must  be  by  implication  from  the  various  acts  referring 
to  them,  or  it  must  be  from  the  common  law,  as  inci- 
dent to  the  office.  As  the  legislature,  by  direct  act,  has 
provided  compensation  to  such  officers  for  administer- 
ing oaths,  it  clearly  implies  a  power  or  authority  in 
them  to  administer  such  oaths,  on  the  principle  that 
that  which  is  implied  in  a  statute  is  as  much  a  part  of 
it  as  what  is  expressed.     XT.  8.  v.  Rabbit,  1  Black,  61. 
It  is  contended  that  this  implication  may  authorize 
them  to  administer  oaths  directly  connected  with  pro- 
bate business,  but  not  in  other  matters.   It  may,  there- 
fore, be  necessary  to  consider  the  question  as  to  whether 
the  power  exists  in  them  as  incident  to  their  office. 
This  could  only  be  upon  the  theory  that  the  legislature, 
in  their  various  acts  in  regard  to  these  courts,  have 
constituted  the  probate  courts  courts  of  record,  as  under 
the  common  law  the  power  to  administer  oaths  gener- 
ally was  only  incident  to  clerks  of  courts  of  record.    In 
order  to  determine  what  the  intention  of  the  legisla- 
ture was  in  this  respect,  it  is  necessary  to  consider  the 
character  of  the  legislation  in  regard  to  probate  courts, 
and  what  constitute  courts  of  record.    The  definition 
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of  a  ^ 'court  of  record,'^  as  given  by  the  earliest  com- 
mentators on  the  common  law,  is  as  follows:  '^A  court 
of  record  is  a  court  where  the  acts  and  judicial  proceed- 
ings are  enrolled  on  parchment  or  paper  for  a  perpetual 
memorial  and  testimony,  and  which  has  power  to  fine 
and  imprison  for  contempt  of  its  authority.  3  Bl. 
Comm.  24;  3  Steph.  Comm.  269;  Co.  Litt.  117.  Black- 
stone  says:  ^'AU  courts  of  record  are  the  king's  courts, 
in  the  right  of  his  crown  and  royal  dignity,  and,  there- 
fore, no  other  court  hath  authority  to  fine  and  im- 
prison ;  so  that  the  very  creation  of  a  new  jurisdiction, 
with  the  power  of  fine  or  imprisonment,  makes  it 
instantly  a  court  of  record."  The  definition  given  by 
Black  is:  '^A  court  which  has  jurisdiction  to  fine  and 
imprison,  or  one  having  jurisdiction  of  civil  cases 
above  forty  shillings,  and  proceeding  according  to  the 
common  law."  Some  of  the  later  decisions  have  held 
that  courts  of  record  are  those  that  proceed  according 
to  the  rules  of  the  common  law.  This  definition  can 
not,  however,  be  universally  applied.  Formerly  the 
district  courts  of  this  territory  were  governed  by  the 
mode  of  practice  and  rules  of  the  civil  law,  and  yet  it  could 
hardly  be  said  that  they  were  not  courts  of  record.  The 
same  condition  of  affairs  existed  in  some  of  the  states, 
but  we  do  not  find  any  case  holding  that  their  courts 
were  not  courts  of  record  on  that  account,  and  the 
definitions  above  given  show  that  it  was  not  so  consid- 
ered originally  in  all  cases.  Our  probate  courts  are 
created  by  the  organic  act  of  the  territory,  and  are  to 
exercise  the  jurisdiction  conferred  upon  them,  as  lim- 
ited by  law.  The  legislature  of  the  territory,  in  pursu- 
ance thereof,  has  provided  by  various  acts  that  they 
shall  exercise  jurisdiction  in  all  probate  matters;  also 
matters  pertaining  to  guardians  and  wards;  master, 
and  those  bound  to  him;  insane  persons,  habitual 
drunkards,  with  power  to  appoint  guardians  over  their 
estateSi  and,  in  certain  cases,  power  to  sell  real  estate; 
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jurisdiction  over  vagrants,  with  power  to  try  them  by 
jury,  as  well  as  over  contested  wills.  That  they  shall 
have  appellate  jurisdiction  from  justices  of  the  peace. 
That  all  of  their  orders,  judgments,  and  decrees  shall 
be  entered  of  record.  That  they  shall  have  a  seal,  and 
that  all  transcripts  of  such  records,  certified  to  by  the 
clerk  under  the  seal  of  the  court,  shall  have  the  same 
presumption  as  to  jurisdictional  facts  as  are  entertained 
toward  those  of  general  jurisdiction.  That  their  rec- 
ords shall  be  a  verity,  and  can  only  be  reviewed  by 
appeal  to  the  district  court.  That  they  shall  have  the 
same  power  to  fine  and  imprison  for  contempt  as  that 
which  is  exercised  by  the  district  courts. 

By  an  act  approved  February  2, 1860,  the  jurisdic- 
tion of  the  probate  courts  was  extended  to  civil  suits 
upon  open  or  liquidated  account,  replevin,  debts  of  all 
nature,  when  the  sum  claimed  does  not  exceed  $500, 
and  concurrent  jurisdiction  with  justices  of  the  peace 
in  criminal  cases,  and  providing  that  the  practice  in  the 
probate  courts  shall  be  the  same  as  that  in  the  district 
courts,  in  all  its  parts  and  provisions.  We  are  aware 
that  it  has  been  thought  that  this  act  is  void,  as  com- 
ing under  the  construction  given  to  a  Utah  statute  in 
Ferris  v.  Higley ,  20  Wall.  375 ;  but  the  statutes  are  so 
dissimilar  that  the  questions  decided  in  that  case  are 
not  involved  in  this.  In  the  Utah  statute  it  was  pro- 
vided that  the  probate  courts  in  their  respective  coun- 
ties should  have  power  to  exercise  general  original 
jurisdiction,  both  civil  and  criminal,  and  as  well  in 
chancery  as  in  common  law.  The  supreme  court  held 
that  congress,  having  established  the  supreme  and  dis- 
trict courts  with  general  jurisdiction  in  chancery  as 
well  as  in  common  law,  repelled  the  idea  that  it  left  it 
to  the  power  of  the  legislature  to  practically  evade  or 
obstruct  the  exercise  of  those  powers  by  conferring 
precisely  the  same  jurisdiction  on  courts  created  and 
appointed  by  the  territory,  and,  therefore,  held  that  the 
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act  of  the  territorial  legislature  conferring  general  jar* 
isdiction,  in  chancery  and  at  law,  on  the  probate  courts 
was  void. 

Justice  MiLLEE,  in  the  opinion,  says:  *'Nor  are 
we  called  upon  to  deny  that  the  functions  and  powers 
of  the  probate  court  may  be  more  specifically  defined 
by  the  territorial  statute  within  the  limit  of  the  general 
idea  of  the  nature  of  probate  courts,  or  that  certain 
duties  not  strictly  of  that  character  may  not  be  imposed 
upon  them  by  that  legislation.'' 

The  act  of  this  territory  does  not  contain  any  of 
the  objectionable  features  upon  which  the  supreme 
court  held  the  Utah  statute  void,  and  we  are  inclined 
to  believe  there  are  none,  even  under  the  organic  act, 
in  law,  or  in  reason.  While  it  might  be  open  to  judi- 
cial construction,  as  to  jurisdictional  questions,  there  is 
no  reason  upon  which  any  court  could  hold  it  void. 
By  it  the  practice  in  the  probate  courts,  in  all  its  parts 
and  provisions,  is  to  be  the  same  as  that  of  the  district 
oourts,  which  is  equivalent  to  enacting  that  in  its  mode 
of  proceeding  it  is  to  be  governed  by  the  rules  of  the 
<5ommon  law.  It  would,  therefore,  appear  that  the  leg- 
islature of  the  territory,  by  its  various  acts  in  regard  to 
the  probate  courts,  has  conferred  upon  them  every 
requirement  to  constitute  such  courts  courts  of  record ; 
and  that  such  was  the  intention  of  the  various  legisla- 
tures that  have  existed  since  the  organization  of  the 
territory  is  clear,  from  the  fact  that  probate  clerks  dur- 
ing all  of  this  time  have  exercised  the  power  of  admin- 
istering oaths,  which  power  has  been  clearly  recognized 
by  the  legislature.  They  must  have  legislated  with  the 
understanding  that  the  power  existed  in  them  as  inci- 
dent to  their  office,  and  the  thing  within  the  intention 
of  the  makers  of  a  statute  is  as  much  within  the  statute 
as  if  it  were  within  the  letter.  Stowel  v.  Zouch,  3 
JBEow.  565. 

We  think,  therefore,  that  the  power  to  administer 
the  oaths  existed  in  the  probate  clerks^  as  incident  to 
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their  offices^  and  the  demurrer  to  the  answers  should 
not,  on  that  account,  have  been  sustained.  The  cause 
is,  therefore,  reversed,  and  remanded  to  the  court 
below,  with  instructions  to  overrule  the  demurrers  to 
the  answers. 

O'Beibn,  0.  J.,  concurs. 

Fbeeman,  J. — ^I  concur  fully  in  the  foregoing  views 
announced  by  Judge  Lee,  but  I  am  not  content  to  rest 
my  approval  of  the  conclusions  reached  by  the  court 
solely  on  these  grounds.  Independently  of  the  ques- 
tion as  to  whether  the  probate  court  is  a  court  of  record, 
I  think  the  oath  taken  by  the  lien  claimant  before  the 
clerk  of  the  court  in  which,  by  the  statute,  it  was  nec- 
essary to  file  the  lien,  was  a  full  and  complete  satisfac- 
tion of  the  statute,  which  requires  simply  that  the 
claim  shall  be  sworn  to,  without  designating  the  officer 
authorized  to  administer  the  oath. 

Seeds,  J.,  dissents. 


[No.  475.    On  Rehearing,  February  28,  1893.] 

WILLIAM   GAELAND,    Plaintiff   in  Error,    v. 
SPERLING  BROTHERS,  Defendants 

IN  Error. 

Oabkishhsnt— Contract,  Admission  of  Evidence  as  to  Change  in 
THE  Terms  of,  After  Service  of  Garnishment  Process.— In  its 
former  opinion  in  this  oanse,  rendered  at  the  Angnst  term,  1892 
(6  N.  M.  623),  the  court  said,  in  substanoe,  that,  if  either  of  the 
parties  to  the  contract  in  evidence  was  legally  gamishable  at  the 
suit  of  the  Judgment  creditor,  the  trial  court  was  correct  in  excluding 
all  offers  of  proof  as  to  any  change  in  its  terms,  made  after  the 
serrice  of  the  garnishment  process.  The  court  is  not  to  be  under- 
stood, by  this,  as  holding  that  parties  are  deprived  of  any  rights, 
after  being  garnished,  which  they  had  before,  as  to  the  correction  of 
errors  or  mistakes  arising  out  of  the  transaction  creating  the  indebt- 
edness.   While  the  service  of  such  process  stops  or  suspends  the 
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right  of  the  debtor  to  liquidate  his  indebtedness,  as  he  eonld  have 
done  before  snoh  servioe,  it  does  not  prevent  him  from  oorreoting, 
honestly  and  in  good  faith,  errors  or  mistakes,  discovered  to  exist 
between  him  and  his  creditor,  as  to  the  amount  of  such  indebtedness, 
or  the  time,  or  manner  of  its  payment ;  and  if  the  garnishee  has  the 
right  to  do  so,  he  has  the  right,  when  garnished,  to  prove  it  upon  the 
trial. 

Ebbob,  from  a  judgment  for  plaintiflEs,  to  the 
Fifth  Judicial  District  Court,  Socorro  County.  Rehear- 
ing denied. 

The  court  states  the  case  upon  the  rehearing. 

Wabben,  Febgusson  &  Bbuneb  for  plaintiff  in 
error. 

W.  B.  Childebs  for  defendants  in  error. 

Upon  the  argument  of  this  case  it  was  substan- 
tially admitted  y  by  counsel  for  plaintiff  in  error,  that 
the  effect  of  the  contract  of  October  20,  1887,  was  to 
make  the  garnishee  a  debtor  of  the  Short  Horn  Cattle 
Company,  and  the  point  was  not  argued  by  defendants 
in  error. 

If  Garland  became  indebted  to  the  company,  at 
any  time  between  the  service  of  process  and  the  filing 
of  his  answers,  he  is  liable  as  garnishee.  Comp.  Laws, 
sec.  2195;  Id.,  sec.  1937. 

O'Bbien,  C.  J. — This  case,  as  reported  in  30  Pac. 
Rep.  925,  has  been  carefully  considered  by  this  court; 
the  judgment  against  the  plaintiff  in  error,  the  gar- 
nishee in  the  court  below,  reversed,  and  the  cause 
remanded.  Defendants  in  error  now  present  a  motion 
for  a  rehearing,  and  in  their  brief  allege  the  following 
reasons  in  support  of  their  motion:  **(1)  The  deci- 
sion of  the  court  is  made  entirely  upon  a  point  not  pre- 
sented by  counsel,  either  in  their  briefs  or  oral  argu- 
ments.    (2)    The    court  holds  that  the  contract  of 
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October  20,  1887,  did  not  put  the  plaintiflE  in  error  in 
the  position  of  a  debtor  to  the  Short  Horn  Cattle  Com- 
pany. (3)  The  court  holds  that  it  was  necessary,  in 
order  to  sustain  the  garnishment,  to  show  that  Garland 
was  a  legal  debtor  of  said  company,  at  the  time  of  the 
service  of  process  upon  him.  (4)  The  court  is  in 
error  in  stating  that  the  contract  of  October  20,  1887 ^ 
gave  the  garnishee  power  to  foreclose  the  mortgage  in 
case  the  company  was  unable  to  pay  the  debt,  or  vol- 
untarily convey  the  property.  (5)  The  eflfect  of  the 
contract  of  October  20,  1887,  was  to  entirely  abrogate 
the  mortgages  or  deeds  of  trust,  and  to  substitute  an 
entirely  new  and  different  set  of  relations  between  the 
garnishee  and  the  Short  Horn  Cattle  Company.'^ 

We  might,  for  the  purpose  of  this  motion,  concede 
that  the  five  alleged  reasons  of  defendants  in  error  are 
true,  and  still  maintain  the  correctness  of  the  decision. 
The  legal  effect  of  the  ''reasons'^  forms  the  difference 
in  the  opinions  entertained  by  the  court  and  the 
learned  counsel  for  defendants  in  error.  In  disposing 
of  this  motion  it  may  be  said  that  there  are  two  classes 
of  contracts,  by  virtue  of  which  one  of  the  parties 
thereto  assumes  an  obligation  to  pay  money  to  the 
other, — one  absolutely,  at  a  fixed  time,  without  any 
contractual  conditions ;  the  other  contingently,  upon 
the  performance  or  nonperformance  of  certain  things 
therein  stipulated.  The  former  may  be  called  a  con- 
tract for  the  payment  of  money  only ;  the  latter,  a 
contract  for  the  payment  of  money.  The  party .  hold- 
ing the  position  of  debtor  under  the  former  contract 
may  be  garnished,  but  neither  of  the  parties  to  the 
latter  is  subject  to  such  process.  The  written  contract 
under  which  it  is  sought  to  hold  Garland  as  the  debtor 
of  the  Short  Horn  Cattle  Company  does  not  purport 
to  impose  upon  him  a  legal  obligation  to  pay  the  com- 
pany, regardless  of  its  future  action,  any  amount  of 
money  whatever.    He  does  not  assume  liability  to  pay 
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upon  a  condition  precedent  as  the  consideration  of  his 
liability,  but  upon  a  condition  subsequent,  which  may 
happen  or  may  not  happen,  according  to  the  will  or 
ability  of  the  party  upon  whom  devolves  the  fulfillment 
of  such  condition.  Hence  his  contractual  promise  is 
not  one  for  the  payment  of  money  only,  but  for  such 
payment  when  the  other  party  to  the  contract  has  done 
or  has  not  done  the  things  therein  stipulated.  The 
fifth  and  sixth  paragraphs  of  the  contract  mentioned 
are  as  follows:  (5)  ''The  said  party  of  the  second 
part  [William  Garland],  agrees  and  binds  himself,  at 
the  expiration  of  the  nine  months  from  and  after  the 
first  day  of  November,  A.  D.  1887,  to  buy  the  prop- 
erty hereinbefore  described  at  the  price  of  one  hundred 
thousand  dollars,  and,  after  deducting  from  said  pur- 
chase price  the  full  amount  of  the  debt  and  interest 
due  under  the  three  deeds  of  trust  hereinbefore  recited, 
and  the  expenses  of  said  party  of  the  second  part, 
under  paragraphs  two  and  four  of  this  instrument, 
with  interest  thereon  at  the  rate  of  twelve  per  cent  per 
annum  from  the  time  of  disbursing  the  same  until  the 
date  of  the  expiration  of  the  nine  months  from  and 
after  the  date  of  said  possession,  and  to  pay  to  the 
parties  of  the  first  part,  their  hei^  or  assigns,  the  bal- 
ance  in  cash.''  (6)  '*The  said  parties  of  the  first  part 
hereby  agree  and  bind  themselves  to  sell,  and  by  good 
and  sufQcient  conveyances  and  other  assurances  of  title 
to  convey,  to  said  party  of  the  second  part,  his  heirs 
and  assigns,  all  of  the  said  property  hereinbefore 
described,  at  the  price  of  one  hundred  thousand  dol- 
lars, to  be  paid  as  provided  in  paragraph  five  of  this 
instrument;  provided,  however,  that  the  said  parties 
of  the  first  part  shall  have  the  right  at  any  time  before 
the  expiration  of  the  nine  months  from  and  after  the 
said  first  day  of  November,  1887  [August  1,  1888],  to 
tender  to  the  said  party  of  the  second  part  the  full 
amount  of  indebtedness  and  interest  secured  to  be  paid 
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by  the  said  several  promissory  notes  and  the  said  three 
deeds  of  trust,  together  with  all  expenses  incurred  by 
the  said  party  of  the  second  part  for  which  he  is  not 
reimbursed  by  sales  of  cattle,  with  interest  on  all  such 
disbursements  at  the  rate  of  twelve  per  cent  per  annum 
from  the  time  of  making    such  disbursements  to  the 
date  of  said  tender,  and  the  actual  personal  expenses 
of  the  said  party  of  the  second  part,  incurred  and 
expended  in  and  about  the  business  of  the  said  ranch, 
and  to  demand  the  surrender  of  the  possession  of  the 
said  property  hereinbefore  described,  and  the  cancella- 
tion of  this  contract/^     (Transcript,  pp.  165,   166.) 
But  counsel  for  defendants  in  error    contends  with 
much  persistency  that  * 'there  can  be  no  doubt  from 
any  point  of  view  that  on  the  first  of  August,   1888, 
Garland's  indebtedness  to  the  company  became  abso- 
lute, certain,  and  fixed. '^    We  can  not  understand  what 
plaintiff  means  by  employing  such  language,   directly 
contradicted  by  the  express  stipulation  of  paragraph 
6,  just  cited,  wherein  it  is  evident  that  no  such  liability 
could  exist  until  the  Short  Horn  Cattle  Company  sold 
and  conveyed  to  Garland  the  property  described  in  the 
trust  deed.    The  liability  of  Garland  was  not  absolute, 
nor  did  it  arise  from  a  legal  liability  to  pay  the  com- 
pany, under  all  circumstances,  any  sum  of  money  on 
the  first  of  August,  1888,  or  at  any  other  time,   on 
account  of  a  precedent  consideration.     If  the  company 
refused  to  sell  and  convey  the  property  to  Garland  in 
accordance  with    terms    of  the  contract,  the  latter' s 
remedy  would  be  in  equity,  and  not  at  law.     Counsel 
complains  that  the  effect  of  our  decision  in  this  case 
will  be  to  encourage  fraud  and  collusion.     Where  there 
is  no  legal  right  invaded,  it  is  gratuitous  to    charge 
fraud.     If  the  law  can  not  always  protect  deserving 
judgment  creditors,  or  if  courts  find  themselves  unable 
to  afford  the  desired  relief,  a  part  of  the  blame,  at  leasts 
often  rests  with  the  victims  of  such  misfortunes. 
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There  is  language  used  in  the  opinion  rendered 
in  this  case  that  is  liable  to  misconstruction,  and  which 

we  will  briefly  explain.     It  is  said  that,  if 
cSS?r'acJ!  admi«.   either  of  the  parties  to  this  contract  were 

slon  of  evidence    -  ,.  •iii  i      it  •!  »   At 

itttSTOrSer"    l^K^y   garnishable   at   the    suit    of  the 
^iceoiproc-    judgmcut  crcditor,  the  court  below  was 

correct  in  excluding  all  offers  of  proof  as 
to  any  change  made  in  its  terms  after  the  service  of  the 
garnishment  summons.  By  this  we  are  not  to  be 
understood  as  holding  that  parties,  after  being  gar- 
nished, are  deprived  of  any  rights  which  they  had 
before  as  to  the  correction  of  errors  or  mistakes  arising 
out  of  the  transaction  creating  the  indebtedness.  The 
service  of  the  process  stops  or  suspends  the  right  of 
the  debtor  to  liquidate  his  indebtedness  as  he  could 
have  done  before  such  service,  but  does  not  prevent  him 
from  correcting  honestly  and  in  good  faith  any  errors 
or  mistakes  discovered  to  exist  between  him  and  his 
creditor  as  to  the  amount  of  such  indebtedness  or  the 
time  or  manner  of  its  payment.  And  if  the  garnishee 
has  a  right  to  do  so,  he  certainly,  when  garnished,  has 
a  right  to  prove  it  upon  the  hearing.  In  justice  to 
counsel  for  plaintiff  in  error  we  must  say  that,  though 
the  points  upon  which  the  case  was  decided  were  not 
very  forcibly  pressed  in  the  oral  argument,  they  were 
presented  in  the  court  below,  and  the  adverse  rulings 

■ 

of  that  court  are  properly  assigned  as  grounds  of  error 
in  this  court.  The  legal  principles  involved  were  at 
least  constructively  raised,  and  we  can  discover  no 
•error  in  their  determination.  For  the  reasons  stated 
the  motion  for  a  rehearing  must  be  denied^ 

Lee,  MoFie,  and  Seeds,  JJ.,  concur. 


Aug.  1893]      Cunningham  v,  Oonklin.  127 


[No8.  S52,  553.    Angart  7,  1893.] 

WILLIAM  P.  CUNNINGHAM,  Appellee,  v. 
CHARLES  M.  CONKLIN,  Appellant. 

Appeals— To  What  Tcbm  Bbturnablk— Will  bb  Stbioein  Fboh 
Docket,  When.— Under  eeotion  2189,  Compiled  Laws,  1884,  all  ap- 
peals, taken  less  than  thirty  days  before  the  next  term  of  the  appel- 
late eonrt,  are  retamable  to  the  next  saooeedmg  term.  The  act  of 
February  24,  1887,  as  amended  by  the  act  of  January  5, 1889,  making 
it  the  duty  of  the  elerk  of  the  supreme  oonrt  to  print  a  calendar  of 
the  eases  pending  in  the  said  eonrt,  not  less  than  five  nor  more 
than  ten  days  before  the  meeting  of  the  court,  did  not  change  the  re- 
turn day  of  appeals;  and  cases  placed  on  the  calendar  less  than  thirty 
days  before  the  beginning  of  the  term  are  not  "cases  pending" 
within  the  meaning  of  the  act,  and  will,  on  motion,  be  stricken  from 
the  docket. 

Appeal  from  the  First  Judicial  District  Court, 
Santa  Fe  County.  Motion  by  appellant  to  advance 
cases,  overruled.  Motion  by  appellee  to  strike  from 
docket,  sustained. 

T.  B.  Catbon  and  Edwabd  L.  Babtlett  for  ap- 
pellant. 

H.  L.  Wabben  for  appellee. 

Peb  Cubiam. — In  these  cases,  which  are  consoli- 
dated for  the  purposes  of  the  present  consideration,  ap- 
pellant has  filed  a  motion  to  advance,  and  appellee  a 
motion  to  strike  them  from  the  calendar  Of  the  present 
term.  Section  2189  of  the  Compiled  Laws  makes  all 
appeals  taken  less  than  thirty  days  before  the  next 
term  of  the  supreme  court  returnable  to  the  next  suc- 
ceeding term.  The  appeals  in  these  cases  were  taken 
less  than  thirty  days  before  this  term,  and  were  not, 
ArrsALs.when  thcrcforc,  returnable  to  this  term,  and 
b?SS?k*cn  from  hcuce  havo  been  improperly  placed  on 
docket,  when,      ^y^^  ^^^^  Calendar,  and  must  therefore  be 

stricken  therefrom.    This,  of  course,  disposes  of  the 
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appellant's  motion  to  advance  them.  The  act  approv- 
ed  February  24,  1887,  as  amended  by  the  act  of  Jana- 
ary  5, 1889,  entitled,  *'An  act  with  reference  to  practice 
in  the  supreme  court,''  did  not  undertake  to  change 
the  return  day  of  appeals  taken  to  this  court.  It  made 
it  the  duty  of  the  clerk,  not  less  than  five  nor  more  than 
ten  days  before  the  meeting  of  the  court,  to  print  a 
calendar  of  the  causes  pending  in  said  court.  We  hold 
that  these  causes  were  not  returnable  to  this  term  of  the 
court,  and  were  not,  therefore,  pending,  within  the 
meaning  of  the  act.  They  had  been  brought  to  this 
court,  and  for  some  purposes  may  be  considered  as 
pending,  as  for  instance  for  the  purposes  of  these  con- 
flicting motions,  but  they  are  not  pending  for  trial,  for 
it  is  impossible  to  treat  a  case  as  pending  for  final  ad- 
judication at  a  term  of  court  prior  to  the  return  term. 
We  have  not  overlooked  the  importance  to  be  attached 
to  the  early  disposition  of  a  case  involving  title  to  pub- 
lic office,  but  the  remedy  lies  with  the  legislature,  and 
not  with  this  court.  The  appellee's  motion  is  sus- 
tained, and  the  causes  will  be  stricken  from  the  trial 
docket. 


[No.  512.     Angast  14,  1893.] 

LUIS  HUNING,  Plaintiff  in  Eebob,  v.  NIOODE- 
MUS  CHAVEZ,  Defendant  in  Ereob. 

Trespass  De  Bonis  Asportatis— Pleas,  General  Issue,  Justification 
AND  License— Mitigation  op  Daicages — Evidence— Instructions. 
In  an  action  for  damages  for  the  wrongful  taking  away  of  plaintiff's 
sheep,  which  had  become  intermingled  with  defendant's  sheep, 
where  the  defendant  pleaded  the  general  issne,  and  by  special  pleas 
of  jastification  and  license ;  and  there  was  evidence  offered  to  sustain 
these  pleas ;  that  defendant  had  driven  the  sheep  away  to  separate 
them,  and  shear  his  own ;  that  plaintiff  was  only  a  special  owner, 
and  had  been  jiotified  of  the  taking  away  of  the  sheep,  but  made  no 
attempt  to  regain  them,  and  refused  to  have  anything  to  do  with  them ; 
but  that  the  general  owner  did  demand  them,  through  his  agent, 
and  received  one  thousand,  two  hundred  and  seventy-four  head  and 
some  lambs,  which  were  credited  to  the  plaintiff, — ^the  matter  ought 
to  have  been  submitted  to  the  jury  under  proper  instructions. 
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2.  In  snoh  case,  eyidenoe  in  mitigation  of  damages  was  admissible  noi 
only  under  the  speoial  pleas,  bnt  also  nnder  the  general  issue,  and 
the  eonrt  erred  in  failing  to  instract  the  jury  on  that  question  upon 
sueh  eyidenoe. 

Ebbob,  from  a  judgment  for  plaintiff,  to  the  Fifth 
Judicial  District  Court,  Socorro  County.  Judgment 
reversed.  Seeds,  J.,  dissenting. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wabbeh,  Febgusson  &  Bbuneb  for  plaintiff  in 
error. 

Neill  B.  Field  for  defendant  in  error. 

Fall,  J. — Plaintiff  below,  defendant  here,  by  his 
declaration,  seeks  to  recover  for  the  wrongful  taking 
of  three  thousand,  one  hundred  head  of  sheep  by 
defendant,  and  asks  damages  in  the  sum  of  $6,000. 
Defendant  below,  plaintiff  here,  pleads  the  general 
issue.  Verdict  for  plaintiff.  Damages,  $4,589.50, 
being  in  full  for  all  the  sheep  at  $1.25  per  head.  Plain- 
tiff in  error  assigns  many  errors,  but  relies  upon  failure 
of  court  to  instruct  upon  the  question  of  mitigation  of 
damages  upon  evidence  under  the  general  issue,  as  well 
as  refusal  to  instrucif  upon  the  special  pleas,  and  as  to 
special  interest  of  defendant  in  error,  and  in  mitigation 
of  damages  under  special  pleas. 

Evidence  was  offered  tending  to  show  license,  as 

well  as  justification,  it  being  indeed  admitted  that  the 

trksfass  de        sheep  of  plaintiff  and  defendant  had  be. 

pieas,p<£c?ai"'  come  intermingled,   and  that  defendant 

doS,iiJcn8e:evi-  drovc  all  thc  shecp  to  Los  Lunas,  to  sep- 

dence:  instruc-  *  '  *^ 

tioiis.  arate    them,   and  shear    his  own;    that 

plaintiff  was  a  special  owner,  Charles  W:  Lewis  being 
general  owner ;  that  plaintiff  was  notified  of  the  driv- 
ing, went  to  Los  Lunas,  but  did  not  attempt  to  regain 
his  sheep,  and  refused  to  have  anything  to  do  with 
them ;  but  that  Lewis,  the  general  owner,  did  demand, 
Vol*  7  n.  m.— 9 
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through  his  brother  and  agent^  Jose  Lewis,  the  return 
of  the  sheep,  and  received  one  thousand,  two  hundred 
and  seventy-four  head  and  some  lambs,  which  he  cred- 
ited to  the  special  owner,  defendant  here.  The  pleas  of 
justification  and  of  license,  as  pleaded  specially,  were 
proper  pleas,  and,  evidence  having  been  given  to  sus- 
tain these  pleas,  the  matter  should  have  been  sub- 
mitted to  the  jury,  under  proper  instructions.  1  Suth. 
Dam.  244,  et  seq. ;  Dow  v.  Humbert,  1  Otto  (U.  S.), 
294;  1  Suth.  255;  2  Hill,  Torts,  83,  84,  86;  1  Add. 
Torts,  sees.  529,  531,  536. 

Evidence  in  mitigation  of  damages  could  not  only 
be  given  under  the  special  pleas,  but  also  under  the 
Mitigation  of      gcucral  issue,  aud  is  a  propcr  subject  for 
d^ce?*instroc.    considcratiou  for  the  jury;  and,  it  having 
'*'"•  been  shown  that  the  sheep  had  become 

intermingled,  it  was  proper  for  the  jury  to  say  upon 
the  evidence,  whether  the  defendant  was  justified  in 
driving  the  sheep  to  Los  Lunas  to  separate  them,  and 
also  as  to  whether  the  plaintiff  used  proper  diligence 
in  reducing  the  amount  of  damages  as  much  as  pos- 
sible. Certainly,  this  evidence  was  proper  in  mitiga- 
tion of  damages.  It  appears  to  be  a  harsh  rule  that 
would  require  that  defendant,  finding  his  property 
commingled  with  that  of  another,  and  driving  it  all 
off,  admitting  the  trespass,  should  not  be  allowed, 
under  instructions,  the  benefit  of  evidence  showing 
want  of  malice  on  his  part,  negligence  on  part  of  plain- 
tiff, necessity  for  his  action,  and  even  custom;  and 
when  such  evidence  is  given,  as  was  done  in  this  case, 
the  jury  should  have  been  allowed  to  consider  it  in 
mitigation.  This  proposition  appears  to  us  to  be 
unquestionable,  and  needs  no  authority  except  good 
sense  and  common  justice  to  sustain  it.  In  argument, 
counsel  for  plaintiff  claims  that  defendant  could  not  so 
mitigate  damages  because  he  had  no  right  to  seize  his 
own  sheep,  they  being  in  possession  of  the  speciiU  Qwner^ 
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Padilla.  This  contention  is  not  borne  out  by  the  evi- 
dence,  for  though,  under  objection  of  plaintiff,  defend- 
ant was  not  allowed  to  prove  his  contract  with  the 
special  owner,  he  does  swear  that  under  that  contract 
he  had  a  right  to  drive  his  sheep,  and  this  is  uncontra- 
dicted. Under  the  instructions  given,  and  by  refusal  of 
those  asked,  the  jury  was  not  allowed  to  take  into  con- 
sideration the  fact  that  one  thousand,  two  hundred  and 
seventy-four  head  of  the  sheep,  taken  by  defendant, 
in  which  plaintiflE  had  special  property,  while  Lewis 
was  general  owner,  were  turned  over  by  defendant  to 
Lewis,  and  by  him  credited  to  plaintiflf  on  his  account. 
There  is  a  difference  of  opinion  between  plaintiff  and 
Jose  Lewis,  agent  for  the  general  owner,  as  to  whether, 
at  the  time  of  the  trespass,  the  sheep  were  all  to  have 
been  turned  over  to  Lewis.  But  in  2  Sedg.  Dam.  526, 
note  a,  it  is  said:  **The  fact  that  property  taken  by  a 
trespasser  has  been  appropriated  to  the  owner's  use  by 
his  consent,  express  or  implied,  goes  in  mitigation." 
See,  also,  1  Suth.  Dam.  210. 

It  is  claimed  that  plaintiff  was  not  obliged  to  go  to 
Los  Lunas  after  his  sheep,  but  that  it  was  the  duty  of 
defendant  to  return  them  to  the  place  from  whence 
taken.  This  may  be  true.  It  may  be  that  defendant 
should  be  compelled  to  pay  for  the  additional  damage 
done  by  his  failure  to  so  return  the  sheep;  but  the 
sheep  having  commingled,  it  being  necessary  to  sepa- 
rate them,  does  not  the  fact  that  plaintiff  failed  to  take 
any  steps  whatsoever  to  regain  the  property  himself, 
but  calmly  waited  until  the  general  owner  made  a 
demand  upon  defendant,  show  an  implied  assent,  at 
least,  to  the  taking  by  Lewis?  In  Montgomery  v. 
Wilson,  48  Vt.  616,  it  was  held  that  where  defendants 
had  driven  off  plaintiff's  cattle,  and,  while  in  their 
possession,  the  same  were  seized  by  attachment, 
defendants  were  only  responsible  for  damages  up  to 
the  time  of  such  seizure,  although  the  attaching  officer 
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may  not  have  afterward  proceeded  legally  with  the 
property.    In  trespass  de  bonis  asportatis,  the  defend- 
ant may  prove  in  mitigation  of  damages  that  the  goods 
did  not  belong  to  the  plaintiff,  and  that  they  have 
gone  to  the  use  of  the  owner,  although,  in  taking 
them,  the  defendant  acted  without  authority.     Squire 
V.  HoUenbeck,  9  Pick.   551;  also,   City  of  Lowell  v. 
Parker,  10  Mete.  (Mass.)  309;  Kaley  v.  Shed,  Id.  317. 
This  doctrine  is  recognized  and  affirmed  in  Criner  v. 
Pike,  2  Head  (Tenn.),  401.    The  true  rule  would  seem 
to  be  that  where  a  stranger  to  the  title  seeks,  in  miti- 
gation of  damages,  to  show  that  the  owner  has  the 
property,  he  must  also  show  that  he  acted  in  good 
faith,  or  at  least  that  he  was  not  in  collusion  with  the 
owner  to  forcibly  deprive  the  person  in  possession  of 
the  property.     Certainly,  it  should  be  for  the  jury  to 
decide  whether  he  has  shown  this ;  and,  if  so,  then  his 
defense  should  be  considered  in  mitigation,  particularly 
when  it  is  shown,  as  in  this  case,  that  the  trespasser 
was   seeking    to    recover  his  own  property  upon  a 
common  grazing  ground,  and  that  the  trespass  was 
necessarily  committed  in  so  recovering  his  own.     Of 
course,  the  aggravation,  or  increase  of  damages  by  the 
taking  of  the  sheep  to  Los  Lunas  instead  of  Pa  Jarito 
or  Isleta,  was  for  the  jury  to  consider;  but  we  can  not 
agree  with  the  defendant  in  error  that  the  instructions 
given  on  his  behalf  (numbers  3  and  5),  and  of  the 
court's  motion  (numbers  2,  3,  and  4),  embodied  the 
law,  as  applicable  to  this  cause.     The  court  erred  in 
giving  the  instructions  named  above,  and  further  erred 
in  refusing  to  give  the  instructions  asked    by    the 
defendant.     It  is  admitted  by  counsel  that  the  record 
here  showing  instruction  number  5  given  of  court's 
motion,  identical  with  number  2  asked  by  defendant 
below,  is  erroneous,  and  that  said  instruction  was  not 
given,  but  refused.     Defendant  in  error  contends  that 
the  instructions  given  by  the  court  were  not  excepted 
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to  as  a  whole.  The  record  shows  that  each  was 
excepted  to.  Defendant  in  error  further  contends  that 
seriatim  exceptions  should  have  been  taken  to  the 
refusal  to  give  instructions  asked  by  the  defendant. 
The  law  of  this  territory  requires  that  the  court  should 
instruct  the  jury  as  to  all  the  law  of  the  case;  but  it  is 
not  necessary  for  us  to  go  further,  as  the  instructions 
asked  and  refused  embodied  the  law,  as  we  find  it 
applicable  to  the  case  before  us,  as  far  as  they  went. 
The  judgment  must  be  reversed,  and  the  cause  re- 
manded. 

O'Brien,  C.  J.,  and  Lee,  J.,  concur.    Seeds,  J., 
dissents. 

Fbeeman,  J.,  did  not  sit  in  this  cause. 


[No.  520.     August  15,  1893.] 

MAXWELL  LAND  GRANT  COMPANY,  Plaintiff 
IN  Eebob,  v.  JOHN  B.  DAWSON,  Defend- 
ant IN  Errob. 

Ejectmsniv— TrrLS— Bbskbvation  op  Qbant—Burdkn  of  Proof.— In  an 
ftetkm  of  ejectment  the  plaintiff  must  recover  on  the  strength  of  his 
own  title ;  and  where,  in  such  action,  plaintiff  claims  under  deeds 
eovering  a  tract  of  land  of  which  the  land  in  conti^versy  is  a  part, 
which  except  and  reserve  a  certain  number  of  acres,  conveyed  by  a 
former  owner  to  others,  and  not  described,  the  burden  of  proof  is  on 
plaintiff  to  show  that  the  land  claimed  by  defendant  is  not  a  part  of 
the  land  so  reserved. 

Id — ^Admissibiutt  of  Evidenoe  for  a  Purpose  not  Mentioned  on 
Trial. — ^Evidence  must  be  proper  for  the  specific  purpose  for  which 
it  is  offered.  Therefore,  where  evidence  is  rejected,  which  is  ten- 
dered for  one  purpose,  and  it  is  inadmissible  for  that  purpose,  but  is 
admissible  for  another  purpose,  not  mentioned  on  the  trial  by  the 
piuty  offering  it,  its  rejection  is  not  thereby  rendered  erroneous. 

Id — ^Verbal  CJontract  for  Sale  of  Land — Civil  Law. — Under  the  civil 
law,  as  it  existed  in  New  Mexico  in  1868,  a  verbal  contract  for  the 
sale  of  land  could  be  enforced,  where  possession  was  delivered. 
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Error,  from  a  judgment  in  favor  of  defendant,  to 
the  Fourth  Judicial  District  Court,  San  Miguel  County. 
Judgment  affirmed.  Freeman,  J. ,  dissenting. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  B.  Catron  and  Frank  Springer  for  plaintiff  in 
error. 

The  acts  of  Mr.  Dawson  were  not  such  as  would 
tend  to  put  the  owner  on  inquiry,  or  notify  him  of  a 
claim  of  title;  especially  was  this  true  in  his  case,  be- 
cause the  deed  under  which  he  bought  stood  upon  the 
public  records  as  the  highest  and  most  notorious  evi- 
dence of  what  his  real  claim  was.  Comp.  Laws,  N. 
M.,  sec.  431. 

No  proof  as  to  the  whereabouts  of  the  originals  of 
the  deeds  offered  in  evidence  by  plaintiff,  showing  con- 
veyances by  Maxwell  to  Miller,  Maulding,  and  Curtis, 
on  the  Vermejo,  in  January,  1869,  was  necessary  as  a 
foundation  for  the  introduction  of  copies  from  the 
records.  Certified  copies  were  offered,  and  they  were 
clearly  admissible  under  section  2768,  Compiled  Laws. 
Probst  V.  Presbyterian  Church,  129  U.  S.  187. 

A.  A.  Jones  for  defendant  in  error. 

'^Land  which  is  held  in  good  faith  under  a  mistake 
as  to  description,  or  informality  in  the  execution  of  the 
deed,  will  be  held  adversely,  and  title  will  be  acquired 
by  limitation.'^  1  Am.  and  Eng.  Encyclopedia  Law, 
281.  See,  also,  Tyler  on  Eject.  &  Adv.  Eng.  905, 906; 
Crary  v.  Goodman,  22  N.  Y.  (App.)  174. 

There  are  some  cases,  which  upon  a  mere  casual 
examination  would  appear  to  hold  otherwise,  but  upon 
a  close  examination  they  will  be  found  to  sustain  the 
doctrine  above  announced.  Such  is  the  case  of  Probst 
V.  Presbyterian  Church,  127  U.  S.  See  same,  page  191. 
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Under  the  decision  of  the  supreme  court  in  this  case, 
Dawson  had  acquired  title  to  the  land  in  controversy 
prior  to  1879,  and  the  character  of  his  possession  after 
that  time  was  immaterial.  See,  also,  Ewing  v.  Bur- 
net, 11  Pet.  53,  citing  6  Id.  513. 

*' Where  the  party  offering  material  testimony  fails 
to  disclose  to  the  court  the  object  for  which  it  is  offered, 
and  it  is  rejected  for  irrelevancy,  he  will  not  afterward 
be  granted  a  new  trial  by  showing  that  such  evidence 
could  have  been  used  for  a  purpose  material  to  the 
issue.''  Barksdale  v.  Toomer,  2  Bailey  (S.  Car.),  180; 
16  Am.  and  Eng.  Encyclopedia  Law,  505,  and  note. 
See,  also,  2  Graham  &  Waterman  on  New  Trials,   669. 

"If  the  grant  is  of  a  tract  of  land,  and  the  quantity 
is  mentioned  only  incidentally,  an  exception  of  one  or 
two  acres  is  not  repugnant,  since  the  intention  of  the 
grantor  then  is  not  to  convey  the  specific  quantity 
mentioned,  but  the  tract  of  land  less  the  one  or  .two 
acres."     5  Am.  and  Eng.  Encyclopedia  Law,  455, 456. 

In  such  case,  the  effect,  in  respect  to  the  thing 
excepted,  is  as  if  it  never  had  been  included  in  the 
deed.    3  Wash,  on  Eeal  Prop.  370. 

The  testimony  admitted,  touching  Dawson's  own- 
ership of  the  land,  was  in  direct  accord  with  the  deci- 
sion by  CooLEY,  J.,  in  Sparrow  v.  Hovey,  44  Mich.  64. 

Moreover  if  this  testimony  was  incompetent  it  is 
not  ground  for  reversal,  because  there  was  competent, 
prima  facia  evidence,  uncontradicted,  on  the  same 
point.  Cooper  v.  Coates,  21  Wall.  105 ;  New  Mexican 
E.  E.  Co.  V.  Hendricks,  6  N.  M.  615. 

Even  if  there  were  technical  inaccuracies  in  some 
of  the  instructions  given,  the  verdict  was  clearly  right 
under  the  evidence,  and  the  court  will  not  reverse  the 
case  and  grant  a  new  trial.  Walburn  v.  Babitt,  16 
Wall.  577;  Decatur  Bank  v.  St.  Louis  Bank,  21 
Wall.  301. 

The  statute  of  frauds  was  not  in  force  in  New 
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Mexico  in  1868,  and  a  delivery  of  seizin  without  an 
instrument  of  writing  was  valid.  2  Smith's  Lead.  Cas. 
530,  531;  3  Wash,  on  Real  Prop.  [4  Ed.],  127,  129, 
329;  Walden  v.  Heirs  of  Gratz,  1  Wheat.  296. 

Lee,  J. — This  is  an  action  of  ejectment  brought 
to  recover  possession  of  certain  lands  within  the  Beau- 
bien  and  Miranda,  or  Maxwell,  land  grant.  The  plain- 
tiff declares  for  the  lands  described  in  a  United  States 
patent  to  Beaubien  and  Miranda,  covering  one  million, 
seven  hundred  and  fourteen  thousand  acres.  Defend- 
ant disclaims  as  to  all|the  land  described,  except  certain 
tract  described  in  his  first  additional  plea,  as  to  which 
he  pleads  not  guilty,  and  in  his  third  and  fourth  pleas 
makes  defense  as  to  this  tract  under  the  statute  of  limi- 
tations. Plaintiff,  by  its  replication  to  these  pleas, 
joins  issue,  except  as  to  a  certain  part  of  the  land 
claimed  by  defendant,  which  part  it  admits  to  be  the 
property  of  the  defendant.  The  real  controversy,  there- 
ejectment:  title  :^^r®>  ^s  as  to  the  owucrship  of  the  land 
g«m?birrdc**n  lying  outside  of  the  boundaries  of  a  tract 
of  proof.  admitted  to  belong  to  defendant,  and  with- 

in the  boundaries  of  a  larger  tract  claimed  by  defend- 
ant. That  is  to  say,  defendant's  ownership  of  a  cer- 
tain tract  is  admitted.  He  claims,  not  only  this,  but  a 
larger  one  surrounding  it,  which  is  disputed.  The 
contention  is  over  the  land  embraced  in  the  excess. 
The  plaintiff  introduced  in  evidence  the  patent  of  the 
United  States  for  its  grant,  and  deeds  showing  a  chain 
of  title  from  Lucien  B.  Maxwell,  who,  it  is  admitted, 
was  the  former  owner  of  the  grant,  down  to  the  plain- 
tiff, the  Maxwell  Land  Grant  Company,  which  deeds 
all  contain  the  following  reservation :  •  ^Excepting  and 
reserving  from  said  grant  and  estate  such  lands,  not 
exceeding,  in  the  aggregate,  fifteen  thousand  acres,  as 
•  had  been  conveyed  by  the  said  Lucien  B.  Maxwell 
prior  to  the  twenty-sixth  day  of  May,  1869.''  This 
chain  of  title  from  the  original  grantees  named  in  the 
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patent  down  to  the  plaintiff  in  this  suit,  with  proof  of 
heirship  of  some  of  the  grantees,  was  all  the  evidence 
offered  on  the  part  of  the  plaintiff  in  support  of  its 
title  to  the  lands  in  question;  and  with  this,  and 
some  oral  testimony  tending  to  show  that  the  land 
claimed  by  Dawson  was  a  part  of  the  land  embraced 
in  the  patent  of  .the  Beaubien  and  Miranda  grant, 
it  rested  its  case.  The  defendant  then  asked  the  court 
to  instruct  the  jury  to  return  a  verdict  in  his  favor,  on 
the  ground  that  the  plaintiff  had  failed  to  show  that 
the  land  claimed  by  the  defendant  was  not  a  part  of 
the  fifteen  thousand  acres  exempted  from  the  deeds  in 
its  chain  of  title  as  lands  having  been  conveyed  by 
Lucien  B.  Maxwell  prior  to  May  26,  1869.  This 
motion  was  overruled,  but  in  the  instructions  given  to 
the  jury  the  court  submitted  the  proposition  as  a  ques- 
tion of  fact.  These  instructions  were  as  follows: 
"You  are  instructed  that  the  patents,  documents, 
deeds,  and  other  papers  introduced  in  evidence  by  the 
plaintiff  are  sufficient  to  vest  the  legal  title  to  the 
whole  of  the  land  in  controversy  in  the  plaintiff,  and 
to  entitle  the  plaintiff  to  the  possession  of  the  whole  of 
said  land,  unless  you  find  from  the  evidence  that  the 
defendant  has  a  legal  right  to  the  possession  thereof, 
or  some  part  thereof,  either  by  virtue  of  the  deed  oif 
conveyance  from  Lucien  B.  Maxwell  and  wife,  or  by 
adverse  possession  for  a  period  of  ten  years  or  more 
prior  to  the  commencement  of  this  suit,  or  unless  you 
find  from  the  evidence  that  the  plaintiff  has  failed  to 
prove  that  the  land  in  controversy,  or  some  portion 
thereof,  is  not  the  whole  or  a  part  of  the  fifteen  thou- 
sand acres  of  land  excepted  in  the  conveyance  from 
Frank  R.  Sherwin  and  others  to  the  Maxwell  Land 
Grant  Company,  under  which  plaintiff  claims  title  to  said 
land."  '*You  are  instructed  that  the  burden  of  proof 
is  on  the  plaintiff  to  show  that  it  has  the  legal  title  to, 
and  the  right  of  possession  of,  all  the  lands  in  contro- 
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versy ;  and  unless  you  find  from  the  evidence  that  the 
lands  in  controversy  were  included  in,  and  not  except- 
ed from,  the  deeds  of  conveyance  under  which  plain- 
tiff claims  title,  plaintiff  can  not  recover  in  this  action." 
The  plaintiff  excepted  to  these  instructions^  and  assigns 
the  giving  them  as  error. 

It  is  elementary  that  in  actions  of  ejectment  the 
plaintiff  must  recover  on  the  strength  of  his  own  title, 
and  show  that  he  had  title  to  the  particular  land  in 
dispute.  An  exception  to  a  grant  withdraws  from  the 
operation  of  the  conveyance  some  part  or  parcel  of  the 
thing  granted,  which,  but  for  the  exception,  would 
have  passed  to  the  grantee,  under  the  general  descrip- 
tion. The  part  excepted  is  already  in  existence,  and  re- 
mains in  the  grantor.  It  is  clear  that  the  fifteen  thou- 
sand acres  thus  excepted  did  not  pass  to  the  grantee,  and 
there  was  no  evidence  offered  to  show  what  particular 
part  of  the  whole  grant  the  reserved  part  comprised. 
There  is  no  presumption  of  law  that  the  land  claimed 
by  the  defendant  was  not  a  part  of  the  land  reserved 
in  the  plaintiff's  deeds  constituting  its  claim  of  title. 
It  was  therefore  a  part  of  the  plaintiff's  case,  and  the 
burden  was  on  it  to  show  that  the  land  claimed  by  the 
defendant  was  not  a  part  of  the  fifteen  thousand  acres 
which  had  been  conveyed  by  the  said  Lucien  B.  Max- 
well prior  to  the  twenty-sixth  day  of  May,  1869. 
Therefore,  if  the  plaintiff  failed  to  establish  by  compe- 
tent evidence  that  the  land  in  controversy  was  not  a 
part  of  the  fifteen  thousand  acres  reserved  by  the  deed 
from  Maxwell,  there  was  certainly  no  error  in  the 
instructions  complained  of. 

It  is  contended,  however,  on  the  part  of  the  plain- 
tiff, that  the  court  erred  in  excluding  deeds  of  Lucien 
B.  Maxwell  and  wife  to  Miller,  Maulding,  and  Curtis 
Admissibility  of  ^OY  lauds  ou  the  Vermcjo,   which  Were 
^^^nlV^ir'  offered  in  evidence  by  the  plaintiff,  which 
tioned  on  trial,    j^  j^  clalmcd  would  havc  had  a  tendency 

to  show  what  lands  had  been  conveyed  by  Maxwell  on 
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the  Vermejo  prior  to  May  26,  1869.    If  these  deeds 
had  been  offered  in  evidence  by  the  plaintiff  as  a  part 
of  its  ease  in  chief  for  that  purpose,  it  would  have  been 
clearly  error  on  the  part  of  the  court  to  have  excluded 
them ;  but  they  were  offered  in  rebuttal,  and  for  a  dif- 
ferent purpose.    The  evidence  must  be  proper  for  the 
specific  purpose  for  which  it  is  offered.     The  court  has 
a  right  to  know  what  it  is  designed  to  prove,  in  order 
to  determine  its  relevancy  and  materiality.     ''Where, 
therefore,  evidence  is  rejected  which  is  tendered  for 
one  purpose,  and  it  is  inadmissible  for  that  purpose,  but 
is  admissible  in  another  view  of  the  case,  not  alluded 
to  on  the  trial,  the  court  will  not  grant  a  new  trial  as 
for  an  improper  rejection  of  evidence. ^^     Grab.  &  W. 
New  Trials,  p.  669.     But,  even  if  this  could  be  con- 
strued as  error  on  the  part  of  the  court,  is  it  not  over- 
come by  an  admission  which  appears  in  the  record  of 
the  case  as  follows!     ''It  is  admitted  and  agreed  by 
counsel  that  the  deeds  from  Lucien  B.  Maxwell  and 
wife  to  Maulding,  Miller,  and  Curtis,  of  which  counsel 
in  error  offered  to  introduce  certified  copies  in  evidence 
at  the  trial  in  the  court  below,  were  duly  executed, 
acknowledged,   and  recorded;    that  said  deeds  were 
both  dated  January  7,  1869,  and  purported  to  convey 
certain  lands  lying  on  both  sides  of  the  Vermejo  river 
below  the  lands  in  controversy ;  and  that  the  lands  so 
conveyed  as  described  in  said  deeds  as  all  the  land  or 
ground  suitable  for  farming  or  tillable  or  cultivating 
purposes  in  the  valley  or  drainage  of  the  Vermejo 
river,  with  certain  boundaries,  which  boundaries  are 
described  by  reference  to  natural  objects,  such  as  rocks 
and  trees ;  and  that  no  area  or  acreage  is  mentioned 
therein,  nor  is  there  anything  in  the  deeds  themselves 
whereby,  without  other  evidence,  the  amount  of  the 
land  thereby  conveyed  could  be  determined. '^     The 
plaintiff,  by  virtue  of  this  admission,  so  far  as  the 
determination  of  the  amount  of  the  land  conveyed  is 
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concerned,  has  the  same  benefit  as  if  the  deeds  had 
been  introduced  in  evidence,  and  thereby  overcomes 
the  effect  of  the  error,  if  such  action  was  error. 

It  is  assigned  by  the   plaintiff  as  error  that  the 
court  erred  in  admitting  the  testimony  of  J.  B.  Daw- 
son as  to  oral  statements  of  Maulding  and  Curtis  touch- 
ing their  purchase  from    Maxwell.      The  defendant 
introduced  evidence  which  tended  to  show  that  in  the 
year  1868  he  entered  upon  the  land  in  controversy 
under  an  agreement  of  purchase  with  one  Joel  Curtis, 
Taylor  Maulding,  and  Dick  Miller,  who  were  at  that 
time  in  possession  of  the  land  under  a  contract  of  pur- 
chase with  Lucien  B.  Maxwell  and  wife,  the  then  own- 
ers of  the  Beaubien  and  Miranda  grant.     The  tract 
purchased  by  Miller,  Maulding,  and  Curtis,  and  of 
which  they  were  in  possession,  extended  for  six  miles 
along  the  valley  of  the  Vermejo  river,  including  its 
drainage.     Dawson's  contract  with  them  was  for  the 
upper  portion  of  this  tract,  it  being  the  land  in  contro- 
versy  in  this  case,  agreeing  to  pay  therefor  $3,700. 
That  he  took  possession  under  the  agreement,  and,  on 
the  line  fixed  by  them  as  his  lower  boundary,   he 
erected  a  stone  fence  across  the  valley.     That  he  has 
been  in  possession  and  actual  occupation  of  the  land^ 
under  a  claim  of  ownership,  since  his  entry,  in  1868, 
up  to  the  present  time.     The  plaintiff,  on  rebuttal, 
introduced  a  deed  from  Lucien  B.  Maxwell  and  wife  to 
the  defendant,  executed  on  the  seventh  day  of  Janu- 
ary, 1869,  which  it  is  admitted  convey s^to  the  defendant 
at  least  a  portion  of  the  land  in  controversy.     This 
deed  described  the  land  conveyed  as  follows.     "*    *    * 
All  the  land  or  ground  now  suitable  for  farming  or 
cultivating  purposes  in  the  valley  or  drainage  of  the 
Vermejo  river,  county  of  Mora,  territory  of  New  Mexico, 
within  the  following  boundaries,  to  wit:     Beginning 
at  a  certain  dam  at  the  head  of  a  certain  ditch  at  the 
right-hand  point  of  rocks ;  from  thence  running  down 
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on  the  north  side  of  said  river  to  a  certain  other  pile  of 
rocks,  on  a  knoll  or  elevation,  with  some  bushes  near 
thereto;  thence  running  very  near  southward  across 
said  river  to  a  pinon  tree  to  the  right  of  a  ridge  near  a 
wash,  which  tree  is  marked  with  the  letter  ^L;'  thence 
running  up  said  river  on  the  south  side  to  the  place  of 

beginning;  containing  about  acres,  more  or  less. 

*  *  *''  It  is  as  to  the  ambiguity  of  the  words  of 
this  deed,  used  in  describing  the  land  therein  conveyed, 
that  the  principal  contention  in  the  case  arises. 

It  is  shown  by  the  evidence  that  the  dam  referred 
to  in  the  description  was  one  that  had  been  put  in  by 
Dawson  on  the  upper  part  of  his  land  for  the  purpose 
of  irrigation.  The  tree  marked  ''L'^  was  to  indicate 
the  line  between  Curtis,  Miller,  Maulding,  and  Dawson. 
I  This  deed  from  Maxwell  and  wife  to  Dawson,  together 

with  the  admission  as  to  the  deeds  of  Maxwell  and  wife  to 
Miller,  Maulding,  and  Curtis,  was  the  only  evidence  in- 
troduced on  the  part  of  plaintiff  to  dispute  the  testimony 
of  Dawson  that  he  had  purchased  from  Miller,  Mauld- 
ing, and  Curtis  under  their  contract  with  Maxwell  for 
the  whole  tract  on  the  Vermejo  river,  and  not  from 
Maxwell  himself,  and  that  the  deed  made  by  Maxwell 
and  wife  to  him  was  executed  for  the  purpose  of  carry- 
ing out  their  contract  with  Miller,  Maulding,  and  Cur- 
tis. The  question  as  to  whether  Dawson  purchased 
from  Miller,  Maulding,  and  Curtis  under  their  contract 
with  Maxwell,  or  whether  the  purchase  was  made  by 
him  from  Maxwell  and  wife,  becomes  material,  from 
the  fact  that  a  portion  of  the  drainage  of  the  Vermejo 
river  claimed  by  Dawson  empties  into  the  river  below 
the  line  of  the  land  in  controversy,  but  within  the  lines 
of  the  land  purchased  by  Miller,  Maulding,  and  Curtis 
from  Maxwell;  and  whether  their  statements  in  this 
connection,  as  testified  to  by  Dawson,  were  or  were  not 
properly  admitted  in  evidence,  becomes  immaterial 
from  the  fact  that  defendant  Dawson  further  testified 
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that  he  had  conversations  with  Maxwell,  the  party  from 
whom  they  claimed  to  have  purchased,  and  that  Max- 
well pointed  oat  the  land,  and  also  told  him  what 
amount  of  land  he  would  receive  under  his  agreement 
with  Maulding,  Miller,  and  Curtis,  who  were  then  in 
possession,  and  so  recognized  by  Maxwell  under  his 
sale  to  them.  That  was  all  that  was  required  to  give 
legal  effect  to  a  contract  at  that  time.  The  civil  law, 
as  it  existed  at  the  time  of  the  acquisition  of  the  terri- 
tory, was  then  in  full  force;  and,  the  statute  of  frauds 
being  unknown  to  the  civil  law,  a  verbal  contract  for 
real  estate  where  possession  was  delivered,  could  have 
been  enforced. 

Dawson  testified  that  he  did  not  pay  the  money 
for  the  purchase  to  Maxwell,  but  paid  the  $3,700  to 
Curtis,  one  of  the  parties  with  whom  he  contracted, 
and  that  Curtis  paid  the  money  to  Maxwell  under  the 
Miller,  Maulding,  and  Curtis  contract,  and  that  Max- 
well and  wife  sent  him  (Dawson)  the  deed  introduced 
by  the  plaintiff.  The  defendant  contends  that  this  deed 
was  executed  by  Maxwell  in  compliance  with  his  con- 
tract with  Miller,  Maulding,  and  Curtis,  and  that  his 
and  their  deeds  from  Maxwell  cover  all  the  lands  em- 
braced in  the  contract  between  Maxwell  and  Miller, 
Maulding,  and  Curtis,  for  the  six  miles  of  laud  along 
the  Vermejo  river,  including  its  drainage.  This  conten- 
tion is  strongly  supported  by  the  fact  that  all  of  the 
deeds  were  executed  at  the  same  time,  and  the  same 
language  used  in  the  description  of  the  property  con  - 
veyed,  as  being  *'all  the  land  or  ground  now  suitable 
for  farming  or  tillable  or  cultivating  purposes  in  the 
valley  or  drainage  of  the  Vermejo  river,''  etc.     In  con- 
struing the  language  in  these  deeds  so  as  to  ascertain 
the  intention  of  the  parties,  we  must  consider  the  law 
applicable  to  water  rights  along  streams,  in  force  at  the 
time  of  their  execution.     The  common  law  right  of 
riparian. ownership  was  not  in  force  in  this  territory. 
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The  occupant  of  land  in  each  valley  or  watershed 
capable  of  irrigation  from  a  stream  flowing  through  it 
had,  under  the  law,  a  vested  interest  in  the  common 
use  of  the  water  for  irrigation  and  like  purposes  to 
which  the  waters  were  dedicated.    The  word  *' drain- 
age'' is  defined  to  mean  that  district  of  country  that 
drains  into  a  river  or  stream,  as  the  drainage  of  the 
valley  of  the  river  Thames,  and  has  the  same  legal  sig- 
nificance as  the  term  ' 'watershed,"  and  it  appears  that 
the  parties  so  understood  the  word  ' '  drainage ' '  at  the 
time  they  contracted.     Dawson  spoke  to  Maxwell  in 
regard  to  where  the  drainage  would  place  the  line 
around  the  tract  of  land  that  he  was  to  get,  and  there- 
fore he  must  be  understood  to  have  known  that  Daw- 
son was  claiming  such  a  line  as  the  drainage  would  give 
him,  and  if  such  were  the  case  that  understanding  or 
agreement  would  fix  the  boundary  line  of  the  deed, 
and  it  would  be  immaterial  where  a  survey  would 
establish  the  line.     It  would  be  perfectly  proper  for 
parties  owning  adjoining  tracts  of  land  to  settle  by 
agreement  where  the  division  line  should  be,  and  the 
deeds  which  are  ambiguous  and  uncertain  will  be  con- 
strued in  accordance  with  the  intention  of  the  parties. 
We  have  considered  the  real  matter  in  contention 
in  this  case,  as  we  understand  it.     The  case  was  fully 
and  comprehensively  presented  to  the  jury  by  the  court 
in  its  instructions,  covering  every  theory  upon  which 
it  could  be  decided  under  the  issues.     The  verdict 
returned  was  a  general  verdict  for    the   defendant. 
There  were  no  special  findings  asked,  and  there  is 
nothing  in  the  record  to  indicate  upon  what  particular 
grounds  the  jury  based  their  verdict.     Taking  into 
consideration  the  issues,  the  evidence,  and  the  instruc- 
tions of  the  court,  we  think  the  jury  were  warranted 
in  returning  the  verdict  they  did ;  and,  not  finding  any 
error  in  the  rulings  of  the  court  which  we  think  would 
justify  a  reversal  of  the  case,  the  judgment  below  will 
be  affirmed,  and  it  is  according  ly  so  ordered. 


1 
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Seeds  and  Fall,  JJ.,  concur. 

Freeman,  J.  (dissenting). — ^I  find  myself  unable 
to  agree  to  the  conclusions  reached  by  a  majority  of  the 
court.  I  am  free  to  confess  that  in  my  opinion  the 
ends  of  substantial  justice  have  probably  been  reached. 
I  think  it  more  than  probable  that,  as  a  matter  of  equity 
and  good  conscience,  the  defendant  in  error  is  entitled 
to  retain  possession  of  the  land  which  he  claims.  It  is 
a  question  of  the  right  of  a  private  citizen  to  retain  the 
use  and  occupation  of  twenty  thousand  acres  of  land 
carved  out  of  a  grant  of  two  million,  seven  hundred 
thousand  acres.  But  the  conclusions  of  law  reached  by 
a  majority  of  the  court  are  calculated,  in  my  opinion, 
to  disturb  land  marks  of  title,  and  menace,  to  a  dan- 
gerous extent,  the  well  established  rules  governing 
title  to  real  estate.  The  defendant  went  into  possession 
of  the  premises  under  a  contract  of  sale  from  the 
plaintiff's  grantor.  He  accepted  a  deed,  and  up  to  the 
bringing  of  the  suit  claimed  to  hold  under  that  deed. 
The  first  disclaimer  which  this  record  shows  to  have 
been  made  (and  therefore  the  first  declaration  of  ad- 
verse ownership  outside  of  the  boundaries  as  contained 
in  his  deed)  is  set  up  in  his  defense  to  this  suit.  The 
description  of  the  land,  as  contained  in  the  deed,  is  as 
follows:  *'A11  the  land  or  ground  now  suitable  for 
farming  or  cultivating  purposes  in  the  valley  or  drain- 
age of  the  Vermejo  river,  county  of  Mora,  territory  of 
New  Mexico,  within  the  following  boundaries,  to  wit: 
Beginning  at  a  certain  dam  at  the  head  of  a  certain 
ditch  at  the  right  hand  point  of  rocks;  from  thence 
running  down  on  the  north  side  of  said  river  to  a  cer- 
tain other  pile  of  rocks  on  a  knoll  or  elevation  with 
some  bushes  near  thereto ;  thence  running  very  near 
southward  across  said  river  to  a  pinon  tree  to  the  right 
of  a  ridge  near  a  wash,  which  tree  is  marked  with  the 
letter  'L;'  thence  running  up  said  river  on  the  south 
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side  to  the  place  of  begiuning," — ^while  the  land 
claimed  by  him  now  in  his  plea  is  described  as  follows : 
' '  Commencing  at  the  dam  on  said  river,  at  the  upper 
end  of  John  B.  Dawson's  farm;  thence  running  to  a 
high  point  of  rocks  on  the  north  side  of  the  Vermejo 
canon ;  thence  following  along  the  top  of  the  divide 
west  of  Bail  canon  to  the  head  of  Saltpetre  canon,  to  a 
point  on  a  line  with  said  John  B.  Dawson's  rock  fence; 
thence  following  said  rock  fence  across  the  Vermejo  to 
the  top  of  the  divide  between  the  Vermejo  and  Van 
Bremmer  canon;  thence  following  the  top  of  said 
divide  to  the  head  of  Coal  canon  and  thence  along 
the  top  of  the  divide  east  of  Coal  canon  to  a  point  on 
said  divide  nearest  the  place  of  beginning;  thenoe 
to  the  place  of  beginning."  While  the  boundaries  set 
out  in  the  deed  are  vague  and  uncertain,  it  is  not  pre- 
tended that  they  include  all,  or  nearly  all,  the  land 
included  in  the  boundaries  set  out  in  the  plea.  The 
deed  embraces  about  one  thousand  acres,  while  the 
plea  claims  twenty  thousand.  It  is  to  be  observed  that 
the  defendant  now  disclaims  title  under  the  deed,  but 
relies  wholly  on  adverse  possession  under  the  statute  of 
limitation.  The  deed  was  introduced  over  his  objec- 
tion by  the  plaintiff.  The  defendant  is  allowed  to  state 
that  plaintiff's  grantor,  Maxwell,  pointed  out  to  him 
(the  defendant)  the  boundaries,  and  that  they  were  the 
same  as  are  now  set  out  in  the  plea.  ''The  boundaries 
are  what  you  read  in  that  description  there,"  is  the 
language  of  the  witness.  And  yet  he  admits  that  when 
the  plaintiff's  agent  came  to  see  him  about  his  bound- 
aries he  exhibited  to  him  the  deed  he  received  from 
Maxwell,  and  in  another  part  of  his  testimony  he 
admits  that  he  frequently  claimed  that  under  the  deed 
from  Maxwell  he  was  entitled  to  the  * '  drainage  of  the 
Vermejo  between  the  dam  and  the  stone  fence."  It 
seems  perfectly  clear  to  me  that  when  the  defendant 
bought  the  land,  and  went  into  possession,  the  tract 
Vol.  7  n.  m.— 10 
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conceded  to  him  by  the  plaintiff  in  this  suit  was  all 
that  he  understood  he  was  buying.  At  the  same  time 
he  understood  that  the  possession  of  the  land  on  each 
side  of  the  stream  gave  him  command  of  the  water, 
and  that  this  command  virtually  gave  him  control  of 
the  grazing  privileges  over  the  surrounding  country, 
particularly  within  what  is  known  as  the  *'  drainage" 
of  the  river.  This  was  known  as  his  ''  range."  It  was 
a  part  of  the  unwritten  law  of  this  territory  at  that 
time  that  ownership  of  the  water  commanded  all  that 
portion  of  the  surrounding  country  contiguous  thereto, 
and  created  an  easement  that  was  recognized  by  the 
legislature  of  this  territory  in  the  passage  of  the  act 
approved  February  15,  1889,  which  made  it  a  misde- 
meanor to  overstock  a  range.  Defendant  says  that  he 
talked  with  Maxwell  about  the  extent  of  his  possession, 
and  that  Maxwell  pointed  out  to  him  his  boundaries; 
that  this  was  in  June,  1868,  six  months  before  he 
received  his  deed  from  Maxwell,  which  was  dated 
January  7,  1869 ;  and  that  they  were  at  that  time  at 
the  stage  station  on  the  Vermejo,  about  four  miles  dis- 
tant from  the  premises.  Now,  bearing  in  mind  that 
this  was  the  only  time  and  occasion  upon  which  Max- 
well, the  grantor,  ever  undertook  to  define  the  bound- 
aries of  the  premises, — ^for  he  admits  that  Maxwell 
never  came  on  the  ground  to  point  out  the  boundaries 
— ^it  becomes  evident  that  the  boundaries  which  he 
undertakes  to  set  up  in  his  defense  are  purely  imagi- 
nary, and  have  been  prepared  wholly  to  meet  the 
exigencies  of  this  litigation,  for  it  must  not  be  over- 
looked that  in  his  examination  in  chief,  wherein  he 
undertakes  to  set  out  the  circumstances  under  which 
he  took  possession,  he  says  not  a  word  about  any  deed 
from  Maxwell,  but  claims  to  have  purchased  the  land 
from  Maulding  and  Curtis.  He  does  not  bring  Max- 
well on  the  scene  at  all,  except  to  recognize  his  bound- 
arieS|  and  that  was  done  at  a  distance  of  four  miles 
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from  the  land ;  and,  when  asked  what  boundaries  were 
recognized  by  Maxwell,  he  replied,  **The  boundaries 
were  what  you  read  in  that  description  there,''  mean- 
ing defendant's  plea. 

The  attitude  of  the  defendant  is  singularly  contra- 
dictory, in  this:  In  the  first  place,  as  I  have  shown, 
he  attempts  to  ignore  altogether  any  paper  title  from 
Maxwell,  and  relies  solely  on  a  naked  possession  of 
more  than  ten  years, — a  possession  acquired  under  a 
contract  with  Curtis  and  Maulding;  but  when  con- 
fronted with  a  deed  given  him  by  Maxwell,  which  deed, 
it  was  shown,  he  had  accepted  as  a  muniment  of  his 
title,  he  attempts  to  show  that  under  the  vague  de- 
scription contained  in  this  deed  he  could  hold  the  entire 
tract  covered  by  his  plea.  But  there  are  two  answers 
to  this,  one  of  which  is  persuasive,  and  the  other  con- 
clusive. They  are  these:  In  the  first  place,  the  fact 
that  he  not  only  did  not  rely  on  his  deed,  but  pro- 
tested against  its  admission,  affords  a  strong  presump- 
tion that  he  did  not  regard  it  as  covering  the  amount 
of  land  he  claimed.  If  it  did  include  the  same  land 
covered  by  his  plea,  it  would  conclude  this  whole  con- 
troversy. The  plaintiff  admits  that  he  is  entitled  to 
the  land  covered  by  this  deed.  But,  in  the  second 
place,  the  deed  negatives  this  idea.  It  purports  to 
convey  all  the  land  now  suitable  for  farming  or  culti- 
vating purposes  in  the  valley  or  drainage  of  the  Ver- 
mejo  river,  county  of  Mora,  territory  of  New  Mexico, 
* 'within  the  following  boundaries.''  The  same  theory 
of  construction  that  would,  under  this  description,  in- 
clude the  entire  valley  or  drainage  of  the  river,  would 
include  the  entire  county  of  Mora,  and  the  territory  of 
New  Mexico.  The  land  conveyed  is  not  the  ** valley" 
or  the  "drainage,"  but  certain  land  within  a  given 
boundary ;  the  tract  thus  bounded  lying  in  the  valley 
or  drainage  of  the  river,  and  in  the  county  and  terri- 
tory named.    This  deed,  he  admits,  he  received  from 
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Maxwell  shortly  after  he  went  into  possession.  He  did 
not  at  that  or  any  subsequent  time  prior  to  the  institu- 
tion of  this  suit  repudiate  this  deed.  On  the  contrary, 
he  allows  his  grantor  to  suppose  that  he  was  holding 
under  this  deed,  and  when  his  grantor's  vendee,  the 
plaintiff,  called  on  him  to  inquire  as  to  his  bound- 
aries, he  exhibited  this  deed,  and  continuously  claimed 
to  hold  the  entire  tract  covered  by  his  plea  until  the 
institution  of  this  suit,  when,  on  being  advised,  no 
doubt,  that  under  his  twenty  years'  possession  of  this 
''drainage''  or  ''valley,"  or  what  the  witnesses  term 
his  "range,"  he  could  hold  twenty  thousand  acres  in- 
stead of  the  one  thousand  covered  by  his  deed,  ho 
determined  to  repudiate  the  deed,  and  hold  the  larger 
tract  under  title  derived  by  naked  possession. 

There  is  another  singular  feature  connected  with 
this  defense.  The  defendant  claims  to  have  gone  into 
possession  in  1868,  under  contract  with  Maulding 
and  Curtis  who  claim  to  own  a  "block"  lying  on  the 
river.  Now,  at  that  time  the  title  was  not  only  not  in 
Maulding  and  Curtis,  but  it  was  not  in  Maxwell,  for 
it  was  not  until  two  years  after  that  Maxwell  bought 
the  last  outstanding  interest  in  the  grant,  and  it  was 
not  until  May  19,  1879,  eleven  years  after  the  defend- 
ant had  gone  into  possession,  that  a  patent  from  the 
government,  in  favor  of  Beaubien  and  Miranda,  issued. 
Now,  granting  that  Maxwell  could  anticipate  his  title 
so  far  as  to  convey  by  deed  an  interest  not  yet  acquired 
from  the  government,  it  will  not  be  pretended  that  a 
naked  possession  existing  at  the  date  of  his  patent  can 
create  title  as  against  the  patentee.  At  the  date,  there* 
fore,  of  the  issuance  of  the  patent,  the  defendant  was 
not,  nor  could  he  be,  invested  with  an  adverse  holding 
beyond  the  express  terms  of  his  deed  from  Maxwell. 
In  order,  therefore,  to  create  an  estate  that  will  defeat 
the  title  of  the  patentee,  he  must  show  that  for  ten  yeai's 
prior  to  the  institution  of  this  suit  he  was  "holding  or 
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claiming  by  virtue  of  a  deed  or  deeds  of  conveyance, 
devise,  grant,  or  other  assurance  purporting  to  convey 
an  estate  in  fee  simple."    Comp.  Laws,  sec.  1880.  The 
defendant  insists,  however,  that  under  his  deed  he  can 
set  up  an  adverse  title  to  a  greater  quantity  of  land  than 
is  embraced  within  its  boundary,  if  he  can  show  that  he 
was  in  possession  of  said  amount  under  a  mistake  as 
to  his  boundaries ;  citing  Tyler,  Ejectment  and  Adverse 
Enjoyment,  page  905,  as  authority  for  this  proposition. 
He  can  not  avail  himself  of  this  defense,  however,  for 
the  reason  that  neither  in  his  pleadings  nor  in  his  tes- 
timony does  he  rely  on  the  deed,  but,  on  the  contrary, 
expressly  repudiates  it.     If  he  had  set  up  the  deed  as 
matter  of  defense,  and  had  introduced  proof  tending  to 
show  that  by  reason  of  the  ambiguity  of  its  recitals  he 
had  a  right  to  suppose  that  it  conveyed  the  land  in 
controversy,  and  that   issue  had  been  properly  sub- 
mitted to  the  jury,  I  am  of  the  opinion  that  a  verdict 
in  his  favor  on  such  an  issue  would  have  concluded  the 
whole  controversy.     But  this  deed,  which  was  admitted 
over  the  objection  of  the  defendant,  was  submitted  to 
the  jury  under  the  tenth  instruction  asked  for  by  the 
defendant,  and  in  terms  that  were  well  calculated  to 
mislead  the  jury,  for  they  were  told,  at  request  of  de- 
fendant, that  the  defendant  did  not  rely  exclusively  on 
the  deed.     And  this  whole  defense,  which  has  been 
conducted  with  singular  ability,  is  an  ingenious  appli- 
cation of  the    doctrine,    ''heads,    I  win;    tails,   you 
lose,"  and  the  jury  were  authorized  to  recognize  the 
deed  if  they  could  make  it  support  the  defendant's  con- 
tention, or  to  discard  it  if  it  supported  the  plaintiff's 
case.     It  is  an  elementary  doctrine  that  in  ejectment 
the  plaintiff  must  recover  on  the  strength  of  his  own, 
and  not  on  the  infirmity  of  the  defendant's  title,  but 
the  defendant  can  not  resist  the  plaintiff's  demand  by 
setting  up  two  absolutely  contradictory  defenses ;  that 
is  to  say,  he  can  not  at  the  same  time  hold  under  and 
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adverse  to  the  plaintiff;  he  can  not  take  possession 
under  a  deed  conveying  one  hundred  acres,  and  there- 
after create  a  title  to  two  hundred  without  showing  a 
distinct  adverse  claim  to  one  hundred  acres  not  em- 
braced in  his  deed.  The  vendor,  having  placed  him  in 
possession  under  a  deed  conveying  one  hundred  acres^ 
has  a  right  to  presume  that  no  more  than  that  amount 
is  claimed  until  some  distinct  act  on  his  part  discloses 
an  intent  to  claim  land  not  embraced  in  his  deed.  In 
other  words,  a  vendee,  while  holding  possession  under 
a  deed,  is  estopped  to  deny  the  title  of  the  vendor.  He 
can  not  set  up  an  outstanding  title  in  himself.  Brown 
V.  Baldwin,  16  N.  Y.  359;  Jackson  v.  Harrison,  17 
Johns.  66;  Jackson  v.  Ayres,  14  Johns.  223.  If  he 
undertakes  to  hold  under  this  deed,  he  must  confine 
himself  to  the  bounds.  Sedg.  &  W.  Tr.  Title  Land,  p. 
577;  73  Mo.  548;  49  Mo.  441;  Pope  v.  Hanmer,  74  N. 
Y.  244.  So  long  as  he  is  holding  under  his  deed,  good 
faith  to  his  vendor  requires  that  he  shall  be  bound  by 
its  recitals.  50  Mo.  548;  7  Jones,  Law  (N;  C),  430; 
22  N.  Y.  170.  In  this  case  the  record  fails  to  disclose 
any  act  upon  the  part  of  the  defendant  in  error  indicat- 
ing an  intention  to  hold  adversely  to  his  grantor  any 
lands  outside  of  the  boundaries  of  his  deed,  prior  to 
the  filing  of  his  plea  in  this  case.  Much  was  said  in 
the  argument  about  the  use  of  the  term  ^ ^drainage." 
The  whole  burden  of  the  defendant's  contention  is  that 
he  was  for  more  than  ten  years  prior  to  the  institution 
of  this  suit  in  possession  of  the  '^drainage"  of  the 
river.  I  submit  that  this  controversy  offers  no  occa- 
sion for  the  definition  of  the  term  '^drainage."  I 
agree  perfectly  with  the  majority  of  the  court  as  to  the 
meaning  of  this  word,  but  the  defendant  in  error  did 
not,  under  his  deed,  acquire  any  title  to  the  "drain- 
age'' of  the  Vermejo  river,  any  more  than  he  acquired 
title  to  the  county  of  Mora  and  the  territory  of  New 
Mexico.    He  bought  a  certain  strip  of  land  within  the 


Aug.  1893]  Maxwell  L.  G.  Co.  v.  Dawson.  151 

drainage,  and  on  each  side  of  the  river ;  and  I  snbmil; 
that  the  statement  in  the  opinion  of  a  majority  of  the 
court  that  ^'Dawson  spoke  to  Maxwell  in  regard  to 
where  the  drainage  would  place  the  line  around  the 
tract  of  land  that  he  was  to  get,  and  therefore  must 
have  been  understood  to  have  known  that  Dawson  was 
claiming  such  a  line  as  the  drainage  would  give  him/^ 
is  not  supported  by  the  testimony,  for  the  only  conver- 
sation he  ever  had  with  Maxwell  as  to  his  boundaries 
took  place  four  miles  distant  from  the  land,  and  the 
only  testimony  in  the  record  as  to  Maxwell's  recogni- 
tion of  his  boundaries  is  given  in  his  own  testimony^ 
as  follows,  on  page  246  of  the  record:  '* Question. 
State  whether  or  not  there  was  ever  any  pointing  out 
of  the  boundaries  of  your  possession  of  the  land  by 
you  and  Mr.  Maxwell.  (Objected  to  by  plaintiflE's 
counsel.  Objection  overruled.  Exception  reserved.) 
Answer.  Just  between  us!  Q.  Yes,  sir.  A.  Yes, 
sir;  there  was.  Q.  State  what  boundaries  were  pointed 
out.-  (Objected  to  by  plaintiff's  counsel.  Objection 
overruled  by  the  court.  Exception  reserved.)  The 
Court :  You  can  state  what  boundaries  you  fixed  upon 
the  earth's  surface  with  regard  to  your  respective  pos- 
sessions. A.  The  boundaries  were  what  you  read  in 
that  description  there."  On  cross-examination  he 
admits  that  the  * 'pointing  out"  took  place  four  miles 
distant  from  the  land.  Surely,  no  one  can  take  this 
record,  and  upon  examination  thereof  come  to  the  con- 
clusion that  Maxwell,  at  the  Vermejo  station,  four 
miles  from  the  property  in  controversy,  pointed  out  to 
the  defendant  in  error  a  description  of  his  boundaries, 
as  set  out  in  his  plea  in  this  case.  I  pass  over  the  fact 
that  plaintiff's  vendor,  Maxwell,  is  dead,  and  can  not 
be  heard  to  give  his  explanation  of  the  transaction.  I 
pass  over  the  further  fact  that,  in  my  opinion,  the  tes- 
timony given  by  the  defendant  in  error  as  to  his  con- 
versation with  Maulding  and  Curtis,  his  copartners. 
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was  clearly  incompetent  for  the  purpose  of  saying  that, 
admitting  its  competency,  it  wholly  fails,  in  my  opin- 
ion, to  maintain  the  defendant's  claim  to  what  he  de- 
scribes as  the  drainage  of  the  river. 

It  is  insisted  for  the  defendant  in  error  that  at  the 
date  of  his  purchase  from  Maxwell,  to  wit,  in  1868,  the 
statute  of  frauds  was  not  in  force  in  this  territory,  and 
therefore  a  verbal  sale,  accompanied  by  a  delivery  of 
possession,  operated  to  confer  a  perfect  title.  I  am  of 
the  opinion  that  this  proposition  is  not  only  unsound 
in  the  abstract,  but  clearly  erroneous  in  its  application 
to  the  facts  in  this  case,  for  admitting  that  the  statute 
of  Charles  II  had  not  at  this  time  been  incorporated 
into  the  jurisprudence  of  this  country,  and  that  title 
to  land  at  this  time  was  governed  by  the  civil  law,  a 
a  paper  title  was  recognized  as  creating  the  highest 
character  of  estate.  But  I  insist  that  at  the  date  of 
this  transaction  a  deed  was  necessary  for  the  convey- 
ance of  title  to  real  estate  in  this  territory.  By  the 
acquisition  of  this  territory  under  the  treaty  of  Guada- 
lupe Hidalgo,  we  inherited,  for  the  time  being,  the 
<iivil  law  as  it  was  administered  at  that  time  by  Spain 
and  Mexico.  It  was  held  by  the  supreme  court  of  the 
United  States  in  the  Percheman  case  wherein  Chief 
Justice  Mabshall  discusses  this  question  very  elabo- 
rately, that  while  the  right  to  the  soil  is  changed  by  the 
acquisition  of  territory,  and  while  the  allegiance  of  the 
inhabitants  is  shifted  from  the  old  to  the  new  govern- 
ment, that  their  property  rights  are  not  altered  or 
changed,  and  the  acquisition  of  territory  brings  with 
it  always  an  implied,  and  generally  an  express,  obliga- 
tion upon  the  part  of  the  new  government  to  preserve 
and  protect  those  rights.  7  Pet.  86.  Before  proceed- 
ing, however,  to  examine  the  doctrine  of  the  civil  law, 
as  administered  by  Spain  and  Mexico,  at  the  time  of  the 
acquisition  of    this  territory,    it  is  well    enough  to 


Aug.  1893]  Maxwell  L.  G.  Co.  v.  Dawson.  153 


observe  that  from  that  date  the  tendency  has  been 
towards  the  principles  of  common  law. 

There  are  not  wanting  authorities  to  the  effect  that 
the  mere  acquisition  of  territory  upon  the  part  of  the 
United  States,  and  the  extension  over  such  territory  of 
the  jurisprudence  of  our  government,  carries  with  it, 
proprio  vigore,  the  common  law.    It  was  held  by  the 
supreme  court  of  Utah  that  it  did  not  require  an  act  of 
the  legislature  to  adopt  the  common  law  in  that  coun- 
try.   Thomas  v.  U.  P.   Railroad  Co.,   1  Utah,   232. 
And  in  Ohio,  where,  by  the  act  of  October  1,  1795, 
the  legislature  adopted  the  common  law  as  a  rule  of 
practice  and  decision ,  which  act  was  repealed  by  the 
act  of  January  2,  1806,  the  supreme  court  of  that  state, 
in  construing  this  latter  act  in  the  case  of  Drake  et  al. 
V.  Rogers,  13  Ohio  St.  29,  held  that  it  did  not  require 
any  statute  to  put  in  force  the  common  law  of  Eng- 
land, and  that,  therefore,  the  repeal  of  the  former  act 
by  the  latter  did  not  operate  as  a  repeal  or  abrogation 
of  the  common  law.     Chancellor  Kent,  in  speaking  of 
the  common  law,   as  administered  in  this    countiy, 
adopts  the  following  language:     ''We  live  in  the  midst 
of  the  common  law.    We  inhale  it  at  every  breath, 
imbibe  it  at  every  pore.    We  meet  it  when  we*  wake 
and  when  we  lie  down  to  sleep,  when  we  travel  and 
when  we  stay  at  home.     It  is  interwoven  with  the  very 
idiom  that  we  speak.    And  we  can  not  learn  another 
system  of  laws  without  learning  at  the  same  time  an- 
other language."    It  is  admitted,  however,  that  this 
doctrine    does  not  apply  so  fully  to  the  territories 
acquired  by  this  country  from  France  and  Spain  and 
Mexico,  which   were    civil  law  countries.       What  I 
affirm,  however,  is  that  the  title  set  up  by  the  defend- 
ant in  this  case  can  not  be  supported  by  the  most  lib- 
eral construction  of  the  civil  law,  as  derived  from  the 
latter  country.    In  the  case  of  Hoen  v.  Simmons,  1 
Cal.  122,  the  supreme  court  of  that  state  uses  the  fol- 
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lowing  language:  ''But  the  defendants  say  that  by 
the  Mexican  laws  a  verbal  contract  for  the  sale  of  land 
was  equally  valid  as  if  it  were  in  writing.  We  think 
not,  and  so  held  in  Harris  v.  Brown,  ante,  98.  There 
is  no  doubt  about  the  correctness  of  that  decision. 
There  never  has  been  a  time,  since  the  adoption  of  the 
Fuero  Juzgo,  in  which  lands  could  be  conveyed  under 
the  Spanish  or  Mexican  law  without  an  instrument  in 
writing,  unless  it  were,  perhaps,  in  the  case  of  an  exe- 
cuted contract,  where  corporeal  possession  was  deliv- 
ered at  the  very  time  of  the  sale  by  actual  entry  upon 
the  premises,  and  the  doing  of  certain  acts  analogous 
to  the  livery  of  seizin  at  common  law.  Had  this  not 
been  so,  one  main  branch  of  the  revenues  of  the  Span- 
ish crown  and  Mexican  republic,  called  the  'Alcabala,^ 
being  a  duty  payable  on  the  transfer  of  land,  would 
have  been  easily  evaded.  By  Law  29,  lib.  8,  tit.  13,  of 
the  Eecopilacion  de  Indias,  every  sale  of  real  estate 
was  required  to  be  made  before  the  escribano  of  the 
place  where  the  contract  was  entered  into,  and,  if  there 
were  no  escribano,  before  the  judge  of  first  instance; 
and  these  ofScers  were  required  to  furnish  a  copy  and 
statement  of  the  writings  and  contracts  made  before 
them,  with  the  day,  month,  and  year  in  which  they 
were  made,  the  names  of  the  seller  and  purchaser,  and 
the  property  sold  and  exchanged,  and  the  price.  Arril- 
laga's  Decretes  (volume  for  1838,  p.  421).''  This 
opinion  concludes  with  the  following  declaration: 
*' We  do  not  doubt  that  a  writing  was  as  necessary  for 
the  transfer  of  lands  in  Mexico  as  it  is  in  the  United 
States."  This  was  also  affirmed  in  the  case  of  Hayes 
V.  Bona,  7  Cal.  159,  where  the  court,  speaking  through 
Mr.  Justice  Murbay,  said:  *'In  Hoen  v.  Simmons,  1 
Cal.  122,  this  cou^  held  that  a  verbal  sale  of  land  was 
not  valid  under  the  Mexican  law.  As  a  general  prop- 
osition, it  may  be  stated  that  under  the  Spanish  law  a 
sale  of  real  estate  by  parol  would  not  be  void  per  se, 


Aug.  1893]  Maxwell  L.  Gt.  Co.  v.  Dawson.  155 

and  that  the  distinction  between  parol  contracts  and 
specialties,  known  to  the  common  law,  does  not  exist 
under  the  civil  law,  or  the  Mexican  system  of  juris- 
prudence heretofore  in  force.  By  Law  29,  bk.  8,  tit. 
13,  of  the  !Recopilacion  de  Indias,  every  sale  of  real 
estate  is  required  to  be  made  before  the  escribano  of 
the  place  where  the  contract  is  entered  into,  or  where 
there  is  no  escribano,  the  judge  of  the  first  instance.'' 
This  whole  question  was  afterward  disposed  of  in  a 
very  summary  manner  in  the  case  of  Stafford  v.  Lick, 
10  Cal. ,  in  an  opinion  delivered  by  Chief  Justice  Terry, 
Justices  Field  and  Burnett  concurring.  The  case  is 
a  short  one,  and  I  quote  it  in  full:  ^^This  is  an  action 
of  ejectment  for  a  lot  in  San  Francisco.  Both  parties 
deraign  title  from  the  same  source,  defendants  claim- 
ing under  a  paper  executed  on  the  sixth  of  October, 
1846,  which  is  in  the  following  words:  'By  this  present 
I  give  ample  and  sufficient  power  to  Don  (17)  Jose  de 
Jesus  Noe  to  use  or  dispose  of  my  lot,  which  I  hold  (or 
have)  granted,  as  may  seem  best  to'  him ;  and  in  testi- 
mony I  give  the  present  power,  in  the  place  of  Yerba 
Buena,  the  sixth  day  of  October,  1846.  Maximo 
Z.  Fernandez,' — and  the  main  question  raised  by  the 
record  is  whether  this  paper  is  a  sufficient  conveyance. 
In  Hayes  v.  Bona,  7  Cal.  158,  we  held  that  contracts  for 
the  sale  of  land,  under  the  Mexican  law,  and  by  the 
custom  of  California,  required  to  be  in  writing,  'and 
although  the  forms  prescribed  were  not  strictly  fol- 
lowed, still  it  was  necessary  that  the  instrument  should 
contain  at  least  the  names  of  the  parties,  the  thing 
sold,  the  date  of  the  transfer  and  the  price  paid.'  This 
view  is  decisive  of  this  case,  and  on  the  authority  of 
the  opinion  in  Hayes  v.  Bona,  the  judgment  of  the 
court  below  is  reversed.''  It  seems  to  me  that,  in  the 
absence  of  any  statutory  legislation  on  the  subject, 
this  disposes  of  the  question,  so  far  as  concerns  the 
position  taken  by  a  majority  of  the  court, — that  the 
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sale  of  this  twenty  thousand  acres  from  Maxwell  to  the 
defendant  in  ei^ror  was  a  good  civil  law  sale.  The  most 
liberal  interpretation  of  that  contract  does  not  bring  it 
within  a  single  requirement  of  the  civil  law,  as  it  ex- 
isted at  that  time.  There  were  no  well  defined  bound- 
aries ;  there  was  no  delivery  of  possession ;  there  was 
no  acknowledgment  before  any  of  the  authorities; 
there  was  no  erection  of  monuments;  there  was  no 
writing  containing  the  names  of  the  parties,  the  thing 
sold,  the  date  of  the  transfer,  and  the  price  paid.  In- 
deed the  whole  transaction  did  not  exhibit  the  faintest 
shadow  of  a  trace  of  civil  law  conveyance  of  real 
estate,  as  understood  and  administered  by  the  laws  of 
Mexico.  But  we  are  not  left  to  any  doubtful  construc- 
tion of  the  civil  law  in  determining  whether  the  de- 
fendant in  error  took  any  title  under  the  verbal 
arrangement  with  Maulding  and  Curtis,  which  he  says 
was  afterward  recognized  by  Maxwell  pointing  out  to 
him  his  boundaries  at  a  distance  of  four  miles.  The 
legislature  of  this  territory,  in  1852,  thought  it  neces- 
sary, in  order  to  preserve  Spanish  and  Mexican  titles 
derived  before  its  acquisition,  to  pass  an  act  specially 
validating  them,  and  for  that  purpose  provided  by  the 
act  of  January  9,  1852,  that  ''all  manner  of  contracts 
celebrated  under  the  laws  of  Mexico  shall  be  and  are 
held  settled  under  the  same  laws,  without  being  affect- 
ed in  the  final  decision  of  them  by  the  application  of 
any  territorial  law.''  It  w^  further  provided  that  con- 
tracts entered  into  from  the  time  of  its  occupation  by 
Gen.  Kearney  should  be  governed  by  the  rule  or  law 
under  which  they  were  authorized,  without  being  an- 
nuled  in  any  manner,  and  this  provision  was  made 
especially  applicable  to  ''grants  of  tillable  lands  made 
by  the  authorities  of  the  same  period."  It  seems, 
however,  that  even  at  that  early  date  the  people  of  this 
territory  were  anxious  to  reform  the  civil  law  mode  of 
acquiring  real  estate,  and,  fearing  lest  the  provisions 
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already  quoted  might  in  some  manner  be  regarded  as 
authority  for  the  continuation  of  that  system,  the  same 
legislature,  three  days  thereafter,  to  wit,  on  the 
twelfth  day  of  January,  1852,  enacted  certain  provi- 
sions, which  are  carried  into  the  Compiled  Laws  at  sec- 
tion 2748,  which  provisions  created  a  perfect  code  for 
the  regulation  of  transactions  involving  the  title  to  real 
estate.  The  third  section  of  that  act  provides,  substan- 
tially, that  any  person  holding  any  right  or  title  to  real 
estate  in  this  territory,  be  it  absolute  or  limited,  in  pos- 
session, remainder,  or  reversion,  may  convey  the  same 
in  the  manner  and  ''subject  to  the  restrictions  prescrib- 
ed by  this  act.'^  The  thirteenth  section  provided  for 
"signing,  acknowledging,  and  the  certification  and 
registration  of  such  titles,"  while  section  20  made  such 
writing  evidence  in  all  the  courts  without  further 
proof.  It  was  while  these  statutes  were  in  force  that 
this  transaction  took  place.  It  was  for  the  pui-pose  of 
conveying  the  estate  under  this  statute  that  the  deed 
from  Maxwell  to  Dawson  was  executed,  and  by  the  lat- 
ter recorded.  It  was  under  this  deed  that  Dawson 
held  possession  of  the  land  until  the  lapse  of  time  and 
the  death  of  Maxwell  made  it  possible  for  him,  as  he 
supposed,  to  acquire  title  to  a  much  larger  portion  of 
land  under  a  verbal  agreement  tenfold  more  vague  and 
uncertain  than  the  language  used  by  the  sons  of  Heth 
in  the  transfer  to  Abraham  of  the  country  surround- 
ing the  cave  of  Machpelah.  It  is  insisted,  however,  for 
the  defendant,  that  his  vendor.  Maxwell,  recognized 
the  boundaries  which  he  sets  out  in  his  plea.  I  have 
already  endeavored  to  show  that  this  so-called  recogni- 
tion is  too  vague  to  be  regarded  by  this  court  as  fixing 
the  boundaries  sought  to  be  established  in  this  case. 
But,  were  it  otherwise,  there  is  another  consideration 
that,  to  my  mind,  destroys  this  defense.  Passing  over 
the  fact  that  Maxwell  is  dead,  and  therefore  can  not  be 
heard  to  tell  his  story,  I  am  of  the  opinion  that  any 
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statements  made  by  Maxwell  calculated  to  impair  the 
title  of  his  vendee,  the  plaintiff  in  this  case,  were  in- 
competent. Monnot  v.  Husson,  39  How.  Pr.  Bep.  453. 


[No.  543.    Augast  16,  1893.] 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILROAD 
COMPANY,  Plaintiff  in  Ebbob,  v.  JOAQUIN 
MARTIN,  Defendant  in  Ebbob. 

[No.  535.    Augast  16,  1893.] 

JOAQUIN  MARTIN,  Appellee,  v.  ATCHISON, 

TOPEKA  &  SANTA  FE  RAILROAD 

COMPANY,  Appellant. 

[Considered  and  Disposed  of  Together.] 

Wkit  of  Error,  or  Appeal,  Which— Praoticb  Act,  1891,  Validity  of* 
By  the  practice  act  of  1891,  it  was  clearly  the  intention  of  the  terri- 
torial legislature  that  common  law  causes  should  be  reviewed  by 
writ  of  error,  and  not  by  appeal ;  and  this  act  is  not  in  conflict  with 
either  the  organic  act  or  subsequent  acts  of  congress. 

Id. — Supersedeas— FiUNG  and  Approval  of  Bond,  Sufficiency  of. 
Where  a  bond  was  filed  in  the  court  below  within  the  proper  time, 
and  approved  by  the  judge  of  that  court,  but  not  indorsed  "approved" 
by  the  clerk  of  the  supreme  court  until  ninety-two  days  after  the 
judgment,  it  was  a  substantial  compliance  with  the  statute,  though 
the  correct  practice  would  be  to  file  the  bond,  and  have  it  approved, 
and  writ  of  supersedeas  issued,  within  ninety  days  after  judgment. 

Id. — Trespass  on  Case— Liability  of  Bailroad  for  -Negligence  of 
Fellow  Servants — Vice-Principals— Evidence. — In  an  action  of 
trespass  on  the  case,  by  a  section  hand  against  a  railroad  company 
to  recover  damages  for  personal  injuries  caused  him  by  its  negligence, 
where  it  appeared  from  the  evidence  that  the  plaintiff  with  the  fore- 
man of  the  section  gang  and  another  laborer  were  going  to  their 
work  earlier  than  usual,  on  a  hand  car,  of  their  own  volition,  to  aid 
in  repairing  the  railway ;  that  plaintiff  took  his  position  upon  the  hand 
car  in  such  way  as  to  have  his  face  looking  south,  but  was  ordered 
by  the  foreman  to  turn  and  look  north,  who  said,  on  a  remark  of  the 
third  man  on  the  car,  that  a  train  was  coming  out  of  Albuquerque, 
that  he  would  look  out  for  trains ;  that  there  was  upon  the  line  of  the 
defendant's  road,  at  the  time  of  the  accident,  a  work  train  engaged  in 
repairing  the  road,  under  the  management  and  control  of  a  conductor 
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and  engineer,  upon  which  was  a  road  master,  who  had  control  of  the 
line  of  the  road  where  the  accident  occurred;  that  the  work  train, 
shortly  after  the  hand  car  left  the  station,  also  left  Albaqnerqne  for 
the  north,  and  overtook  the  hand  car,  running  into  it,  knocking  it 
from  the  track,  and  seriously  injuring  the  plaintiff;  that  the  work 
train  was  running  on  telegraphic  orders  that  "eyery  man  at  work  on 
the  track  must  bear  in  mind  that,  in  operating  the  road  under  tele- 
graph orders,  a  train  may  pass  at  any  moment,"  as  to  which  there 
was  no  intimation  of  negligence,  and  of  which  the  foreman  on  the 
lumd  car  knew,  if  not  the  plaintiff;  that  the  foreman  hired  the  sec- 
tion men,  directed  when  they  ought  to  be  discharged,  and  where 
they  should  work  upon  the  section,  and  that  he  worked  in  the  same 
way  as  did  the  men,  and  had  nothing  to  do  with  paying  them, — Held: 
That  the  plaintiff,  and  foreman  of  the  section  men,  and  the  conduc- 
tor, and  engineer  of  the  work  train,  were  fellow  servants,  for  whose 
negligence  the  defendant  was  not  responsible,  and  could  not  be  held, 
the  evidence  not  showing  any  negligence  of  a  superior  servant  con- 
trolling their  operations  upon  the  work  train  and  hand  car,  or  either. 

Ebbob,  from  a  judgment  for  plaintiff,  to  the  Sec- 
ond Judicial  District  Court,  Bernalillo  County.  Motion 
to  dismiss  the  appeal,  sustained.  Motion  to  quash  writ 
of  error  and  set  aside  the  supersedeas,  denied,  and 
judgment  reversed.     O'Bbien,  C.  J.,  dissenting. 

The  facts  are  stated  in  the  opinions  of  the  court. 

W.  B.  Chilbebs  for  plaintiff  in  error. 

The  plaintiff  was  a  fellow  servant  with  the  other 
servants  in  charge  of  the  work  train.  Railroad  Co.  v. 
Rider,  62  Tex.  267;  Gormley  v.  Railroad  Co.,  72  Ind. 
31;  Collins  v.  Railroad  Co.,  30  Minn.,  14  N.  W.  Rep. 
60;  Clifford  v.  Railroad  Co.,  141  Mass.  564,  6  N. 
E.  Rep.  751;  Keyes  v.  Railroad  Co.,  3  Atl.  Rep. 
(Pa.)  15;  Whalenv.  Railroad  Co.,  8  Ohio  St,  249; 
Coppen  V.  Railroad  Co.,  2  N.  E.  Rep.  749,  and 
note;  Buckley  v.  Gould  &  Curry  Silver  M.  Co.,  14 
Fed.  Rep.  833;  Devinney  v.  Railroad  Co.,  17  Ohio  St. 
198;  Railway  Co.  v.  Welch,  72  Tex.,  10  S,  W.  Rep. 
529;  Elliott  v.  Railroad  Co.,  41  N.  W.  Rep.  758;  Fa- 
gundes  v.  Railroad  Co.,  21  Pac.  Rep.  437;  Knahtla  v. 
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Railroad  Co.,  27  Id.  91;  McMasters  v.  Railroad  Co.,  4 
So.  Rep.  59;  Connelly  v.  Railroad  Co.,  35  N.  W. 
Rep.  582;  Hervard  v.  Railroad  Co.,  26  Fed.  Rep.  837; 
Naylor  v.  Railroad  Co.,  33  Id.  801;  Easton  v.  Railroad 
Co.,  32  Id.  893;  Van  Wiekle  v.  Railroad  Co.,  32  Id. 
278;  Randall  V.  Railroad  Co.,  109  U.  S.  478;  Steam- 
ship  Co.  V.  Meribunt,  133  Id.  375;  10  Cashing,  228; 
5N.  Y.  492;  18  N.  Y.  432;  70  Maine,  63;  14  Minn. 
363;  38  Am.  and  Eng.  R.  R.  Cases,  62;  15  Id.  188;  24 
Id.  448;  8  Id.  150;  35  N.  W.  Rep.  866;  Parker  v.  Rail- 
road Co.,  50  Am.  &  Eng.  R.  R.  Cases,  521. 

A  section  boss  is  a  fellow  servant  with  those  con- 
stituting his  gang.  The  superior  servant  doctrine  is  not 
recognized  except  in  a  limited  number  of  states  of  the 
Union.  C,  B.  &  0.  Railroad  Co.  v.  Baugh,  149  U.  S. 
368,  13  Sup.  Ct.  Rep.  915;  O'Brien  v.  Dredging  Co., 
21  Atl.  Rep.  324;  Knahtla  v.  Railroad  Co.,  27  Pac. 
Rep.  (Oregon)  91;  Lindvall  v.  Woods,  42  N.  W.  Rep. 
1020;  Hussey  v.  Coger,  20  N.  E.  Rep.  (N.  Y.)  556; 
Copper  V.  Railroad  Co.,  2  N.  E.  Rep.  (Ind.)  749; 
Yates  V.  Iron  Co.,  16  Atl.  Rep.  (Md.)  286;  McGovern 
V.  Mary  Co.,  50  S.  E.  Rep.  (Ga.)  492;  Anderson  v. 
Winston,  31  Fed.  Rep.  528;  Webb  v.  Railroad  Co.,  2 
S.  E.  Rep.  (N.  C.)  440;  Ciispen  v.  B.  &  B.  Bitt.,  81 
N.  Y.  516;  Ely  v.  Railroad  Co.,  48  N.  W.  Rep.  222. 

* 'Prima  facie  all  who  enter  into  the  employment  of 
a  single  master  are  engaged  in  a  common  service  and 
are  fellow  servants,  and  some  other  line  of  demarca- 
tion than  that  of  control  must  exist  to  destroy  the  rela- 
tion of  fellow  servant.  All  enter  into  the  service  of  the 
same  master  to  further  his  interest  in  the  one  enter- 
prise; each  knows  when  entering  that  service  that  there 
is  some  risk  of  injury  through  the  negligence  of  other 
employees,  and  that  risk  which  he  knows  exists  he 
assumes  in  entering  the  employment."  B.  &  O.  Rail- 
road Co.  V.  Baugh,  supra;  Randall  v.  B.  &  O.  Rail- 
road Co.,  supra;  Merchant  v.  Steamship  Co.,  supra. 


i 
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Neill  B.  Field  for  defendant  in  error. 

OPINION  ON  MOTIONS. 

Fall,  J. — The  motions  filed  in  these  causes,  and 
arguedy  Will  be  considered  and  disposed  of  together 
By  the  motion  in  543,  appellee  seeks  to  have  appeal 
dismissed  and  supersedeas  set  aside.  By  that  in  535, 
defendant  in  error  (also  appellee)  seeks  to  quash  writ 
of  error.  There  is  but  one  record;  in  fact,  but  one 
cause.  In  the  court  below  the  defendant  in  error,  or 
appellee,  recovered  judgment  for  $8,000,  against  the 
plaintiff  in  error,  or  appellant,  from  which  judgment 
an  appeal  was  asked  and  granted,  bond  for  supersedeas 
being  fixed  at  $16,000,  which  was  executed  and  filed  on 
the  thirteenth  of  February,  1893,  judgment  having 
been  rendered  on  the  twenty-first  of  December,  1892. 
Argument  has  been  quite  exhaustive,  and  two  opinions 
of  the  lower  court  upon  the  points  in  question  have 
been  filed.  We  are  now  called  upon  to  decide  upon 
these  motions,  as  fixing  a  matter  of  practice  under  the 
acts  of  the  territory,  and  particularly  the  act  of  1891, 
wjiiT  oi  error,  or  commouly  kuowu  as  the*  practice  act. 
JSStee'iMsii.  By  this  act,  clearly,  the  legislature  in- 
validity  of.  tended  that  common  law  causes  should  be 
reviewed  here  by  writ  of  error,  and  not  by  appeal. 
The  provision  is  in  express  terms,  and  binding  unless 
in  conflict  with  the  organic  act  or  subsequent  acts  of 
congress,  and  we  can  find  no  such  conflict.  The  legis- 
lature possessed  the  power  to  provide  the  method  by 
which  causes  should  be  reviewed  here,  and  exercised 
that  power  in  clear  and  unmistakable  terms.  The 
appeal  should  be  dismissed  for  the  reason  that  writ  of 
error  is  the  proper  method,  and  the  motion  to  dismiss 
is  sustained  upon  the  first  ground  of  the  motion,  as 
well  as  upon  the  second,  fourth,  and  fifth  grounds. 
Vol.  7  n.  m. — 11 
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We  find  that  the  bond  filed  in  the  court  below  was 
filed  on  the  thirteenth  day  of  February,  1893,  and 

was  approved  by  the  judge  of  that  court, 
prov2i"b5S'd,  also  being  indorsed  '* approved''   by  the 

clerk  of  this  court,  on  the  twenty-third  of 
March,  1893.  The  conditions  of  this  bond  show  that 
it  was  intended  to  secure  a  supersedeas  upon  writ  of 
error  from  this  court,  and  the  point  made  in  the 
motion  is  that,  being  approved  by  the  clerk  here  on 
March  23,  1893,  ninety-two  days  after  rendition  of 
judgment,  it  was  filed  too  late,  under  the  statute  fixing 
ninety  days  as  the  period  within  which  bond  shall  be 
filed  to  secure  stay  of  execution.  Complaint  is  also 
made  that  the  bond  was  treated  by  the  court  below  as 
given  in  appeal,  and  fieri  facias  quashed  upon  this 
ground.  The  statute  provides  that  a  writ  of  error 
must  be  sued  out  within  twelve  months  from  date  of 
judgment,  and  bond  given  within  ninety  days  to 
secure  supersedeas.  In  Ex  parte  French,  100  U.  S.  4, 
the  supreme  court  of  the  United  States  decides  that  a 
supersedeas  and  writ  of  error  are  two  different  writs. 
Clearly,  it  was  the  intention  of  the  legislature  to  so 
provide,  and  this  has  been  the  practice  here.  In  a 
cause  where  the  writ  of  error  was  sued  out,  or  super- 
sedeas bond  given,  within  ninety  days,  it  has  been  the 
practice  for  the  clerk  of  this  court,  unless  an  execution 
has  issued  below,  simply  to  notify  the  clerk  of  the 
lower  court,  informally,  that  such  bond  has  been  filed, 
which  was  considered  sufficient  to  prevent  issuing  of 
an  execution.  Where  execution  had  issued  then  a 
writ  went  to  the  sheriff  below,  in  addition  to  the  writ 
of  error.  This  practice  has  doubtless  been  lax,  and, 
together  with  the  repeated  changes  in  the  law  and 
rules  of  this  court,  standing  under  the  territorial  act  as 
law,  has  caused  confusion.  In  this  case  the  defendant 
below,  evidently  confused  as  to  the  proper  method  of 
review,  first  sought  it  by  appeal,  and  then  by  writ 
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of  error,  finally  adopting  both,  and  filing  a  bond  in  the 
requisite  sum,  had  either  or  both  been  proper,  with 
the  intention  that  the  bond  should  be  sufficient  in 
either.  The  bond,  as  before  said,  states  that  it  is  for 
supersedeas  in  writ  of  error,  and  the  only  question  is 
whether  a  substantial  compliance  was  had  with  the 
statute;  such  compliance  as  would  secure  justice  to 
both  parties.  Under  the  law,  as  it  stood  prior  to  1891, 
the  bond  should  have  been  filed  in  the  court  below  as 
was  first  done.  Under  the  latter  act,  it  is  to  be  approved 
by  the  clerk  of  this  court,  and  impliedly  filed  with  him, 
within  ninety  days.  If  this  court  held,  having  dis- 
missed the  appeal,  that  no  substantial  compliance  with 
the  statute  had  been  made,  and  that  there  was  no 
supersedeas,  then  the  plaintiff  below  could  collect  his 
money,  while  the  case  upon  review  might  be  reversed, 
the  writ  of  error  pending,  and  the  defendant  below  be 
without  recourse  in  event  of  final  success.  In  case  the 
defendant  in  error  has  his  judgment  affirmed,  and 
the  plaintiff  is  unable  to  pay  the  judgment,  could  the 
sureties  on  his  bond  plead  that  the  same  was  no  bond 
in  this  cause,  and  defeat  the  collection  of  the  judg- 
ment? We  think  not.  The  filing  of  the  bond  below, 
conditioned  that  the  plaintiff  in  error  was  ''about  to 
sue  out  a  writ  of  error,''  and  its  approval  by  the  court, 
was  an  act  of  which  the  clerk  there  was  compelled  to 
take  notice,  and  was  certainly  as  binding  upon  him  as 
would  have  been  an  informal  letter  from  the  clerk  here. 
Further,  there  is  nothing  to  show,  except  the  approval 
of  the  clerk  here,  that  the  bond  was  not  filed  with  him 
prior  to  the  twenty-third  day  of  March,  although  we 
presume  that  it  was  so  filed  on  that  date.  However, 
we  are  not  prepared  to  say  that  the  approval  of  this 
bond  by  the  clerk  of  this  court  was  an  absolute  con- 
dition precedent  to  the  issuing  of  a  supersedeas.  The 
citation  issued,  with  writ  of  error,  on  the  twenty-third, 
only  two  days  after  the  ninety  days  had  expired,  while 
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the  supersedeas  bond  had  been  given ,  and  was  among 
the  papers  below,  more  than  a  month  before.  We 
hold  that  upon  the  filing  of  this  bond,  in  pursuance  of 
the  express  intention  of  suing  out  a  writ  of  error,  a  stay 
of  execution  should  have  been  had;  that  the  super- 
sedeas should  be  considered  as  such  in  the  writ  of 
error  cause,  and  not  on  the  appeal ;  that  the  bond  is 
security  to  defendant  in  error;  and  that  while  the 
correct  practice  is  and  should  be  to  file  the  bond,  and 
have  same  approved,  and  writ  of  supersedeas  issued  by 
the  clerk  of  this  court,  within  ninety  days  after  judg- 
ment, still  there  has  been  a  substantial  compliance 
with  the  statute,  the  provisions  of  which  are  sufficiently 
obscure  to  cause  some  confusion.  The  motion  to  quash 
the  writ  of  error  and  set  aside  the  supersedeas  is  denied. 

O'Bbien,  C.  J.,  and  Seeds  and  Fbeeman,  JJ.^ 
concur. 

OPINION  ON  merits. 

Seeds,  J. — This  is  an  action  of  trespass  on  the  case 
brought  by  the  defendant  in  error  against  the  Atchison , 
Topeka  &  Santa  Fe  Railroad  Company,  the  plaintiff 
in  error,  for  certain  injuries  caused  him  by  the  negli- 
gence of  the  said  railroad  company.  There  was  a  trial 
to  a  jury,  verdict  in  favor  of  the  defendant  in  error  for 
the  sum  of  $8,000,  and  judgment  upon  the  verdict. 
The  railroad  company  brings  the  case  here  by  writ  of 
error.  The  plaintiff  in  error  made  a  number  of  assign- 
ments of  error,  but  it  is  only  necessary  to  consider  the 
eighth  and  ninth  in  order  to  pass  upon  the  real  ques- 
tions presented  by  the  record.  Those  assignments  are : 
**The  court  erred  in  not  sustaining  defendant's  motion 
to  instruct  the  jury  to  find  a  verdict  in  favor  of  the 
defendant,  and  the  defendant  not  guilty.  The  court 
erred  in  refusing  to  instruct  the  jury,  upon  the  request 
of  the  defendant,  to  find  the  defendant  not  guilty,  or 
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a  verdict  in  favor  of  the  defendant. ''  There  is  a  con- 
tention made  in  the  case  that  as  the  exceptions  to  the 
court's  instructions  were  not  made  until  after  the  jury 
retired,  and  then  not  specifically  to  each  instruction, 
this  court  will  not  consider  them.  But  as  the  plaintiff 
in  error  asked  various  instructions  which  present  the 
questions  desired  to  be  passed  upon,  and  these  instruc- 
tions were  refused,  and  properly  excepted  to  at  the 
time,  there  will  be  no  necessity  to  pass  upon  the  ques- 
tion of  practice  raised  by  the  defendant  in  error.  The 
plaintiff  in  error  asked  the  following  instruction, 
which  was  refused:  *The  jury  are  instructed  that, 
although  they  may  believe  from  the  undisputed  facts 
in  this  case  that  the  injury  which  the  plaintiff  suffered 
was  caused  by  the  negligence  of  the  foreman  of  the 
hand  car,  or  by  that  of  the  persons  in  charge  of 
the  work  train  which  struck  the  hand  car,  or  by  both, 
nevertheless,  all  of  these  persons  were  fellow  servants 
of  the  plaintiff,  for  whose  negligence  the  defendant  is 
not  responsible,  and  you  should  find  the  defendant  not 
guilty."  The  exception  to  this  refusal  properly  brings 
before  us  the  legal  question  presented  upon  the  facts  of 
the  record.  The  refusal  to  give  this  instruction  neces- 
sarily involved  the  assumption  that  the  court  gave  an 
instruction  which  did  not  sustain  this  view  of  the  case. 
Without  passing  upon  the  question  whether  the  excep- 
tion is  properly  saved  by  the  court's  instruction  upon 
the  point  covered  by  the  instruction  asked  by  the 
plaintiff  in  error,  and  refused,  I  will  set  the  ruling 
out,  that  it  may  be  seen  in  connection  with  the  above 
refused  instruction:  **If  you  find  from  the  evidence 
that  the  plaintiff  was  employed  by  the  defendant, 
through  the  instrumentality  of  its  section  foreman,  to 
labor  in  the  capacity  of  a  section  hand  upon  the 
defendant's  railroad,  and  that  the  plaintiff,  in  compli* 
ance  with  the  command  of  the  said  section  foreman, 
entered  upon  and  into  a  hand  car  of  the  defendant  on 
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the  morning  of  the  fifth  of  June,  1889,  for  the  purpose 
of  going  to  his  daily  labor,  and  that  while  the  plaintiff 
was  so  going  in  and  upon  the  said  hand  car  a  train  of 
cars  and  locomotive  engine  propelled  by  steam  power, 
operated  by  the  agents  and  servants  of  the  defendant^ 
was  run  upon  and  over  said  hand  car,  through  the  neg- 
ligence or  recklessness  of  the  agents  and  servants  of  the 
defendant  in  charge  of  said  train  of  cars  and  locomo- 
tive engine,  and  the  plaintiff  was  thereby  injured,  and 
that  the  plaintiff  at  the  time  of  receiving  the  injury 
was  exercising  due  care  and  caution  to  protect  himself 
from  injury,  the  jury  should  find  the  issues  for  the 
plaintiff,  and  assess  his  damages  at  such  sum  as  will 
compensate  him  for  the  injuries  received,  not  exceed- 
ing the  sum  of  ten  thousand  dollars,  the  amount  of 
damages  claimed  in  the  declaration." 

The  facts  proven  upon  the  trial  were  substantially 

as  follows:    The  plaintiff  below,  Martin,  at  the  time  of 

Trespass  on  case:  thc  accidcut,  was  iu  thc  cmploy  of  the 

road^fSneX*    AtcWsou,  Topcka  &  Sauta  Fe  Railroad 

fei^Mts:  vice-     Compauy  as  a  section  man,  and  had  been 

Srincipalsievi-        «  ,  t  i  •       i 

cnce.  for  three  months.     It  was  his  duty,  with 

its  foreman  and  others,  to  aid  in  repairing  the  railway. 

Upon  the  day  of  the  accident  he  and  his  foreman  and 

one  other  laborer  left  Albuquerque  on  the  hand  car,  in 

the  morning,  to  go  to  their  place  of  work,  north  of 

Albuquerque.     That  he  took  his  position  upon  the 

hand  car  in  such  a  manner  as  to  have  his  face  looking 

south,  but  was  ordered  by  his  foreman  to  turn  and 

face  north.     The  third  man  on  the  car  made  some 

remark  that  a  train  was  coming  out  of  Albuquerque. 

The  foreman  said  he  would  look  out  for  trains.     The 

foreman  was  in  charge  of  a  section  gang,  and  hired  the 

men ;  directed  when  they  ought  to  be  discharged,  and 

where  they  should  work  upon  the  section ;  but  he  also 

worked  in  the  same  way  as  did  the  other  men,  and 

had  nothing  to  do  with  paying  the  men.    There  was 
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npon  the  line  of  the  defendant's  railroad  between 
Socorro  and  Wallace,  at  the  time  of  the  accident,  a 
work  train  which  was  engaged  in  aiding  in  repairing 
the  railway.  It  was  under  the  management  and  con- 
trol of  a  conductor,  and  at  the  time  of  the  accident 
there  was  upon  the  train  a  roadmaster,  who  had  con- 
trol of  the  line  of  road  where  the  accident  occurred. 
The  work  train,  shortly  after  the  hand  car  left  the 
station,  also  left  Albuquerque  for  the  north,  backing 
the  train,  and  overtook  the  hand  car,  running  into  it, 
knocking  it  from  the  track,  and  seriously  injuring  the 
plaintiff,  Martin.  Where  the  accident  occurred  was  in 
a  level  country,  and  the  track  could  be  seen  plainly  for 
a  long  distance. 

It  may  be  conceded  that  the  accident  was  caused 
by  the  joint  negligence  of  the  conductor  and  engineer 
upon  the  work  train  and  the  foreman  upon  the  hand 
car.  While  it  would  seem  that  there  was  no  excuse  or 
reason  for  Martin  to  entirely  rely  upon  the  foreman  to 
look  out  for  trains,  and  thus  to  excuse  himself  from 
ordinary  precaution  in  affairs  of  so  much  possible 
hazard,  yet,  as  the  question  of  contributory  negligence 
was  before  the  jury,  and  they  found  there  was  none 
upon  the  part  of  Martin,  there  is  nothing  before  us  but 
the  admitted  negligence  of  the  company's  servants, 
and  its  relation  to  the  parties  to  this  record.  It  is 
absolutely  necessary,  for  a  proper  consideration  of  the 
legal  questions  presented  by  the  record,  to  thoroughly 
eliminate  all  possible  collateral  questions.  Corpora- 
tions of  every  character  and  kind  must  necessarily  act 
through  and  by  means  of  agents,  yet  the  corporation 
is  not  bound  to  respond  for  every  negligent  act  of 
those  agents.  The  corporation  owes  to  its  employees 
certain  positive  and  personal  duties,  such  as  seeing 
that  they  have  safe  and  proper  tools  and  other  appli- 
ances to  work  with;  that  their  fellow  servants  are 
carefully  selected,  and  competent  to  perform  the  work 
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assigned  them.  And  the  company  is  bound  to  use 
ordinary  care  and  diligence  to  see  that  these  requisites 
are  met.  But  there  is  no  question  before  us  upon 
these  phases  of  a  master's  liability  to  the  servant.  As 
far  as  this  record  shows,  the  company  has  faithfully 
performed  its  duties  to  this  plaintilS^  in  these  requisites. 
There  is  but  the  single  question  before  us,  were  the 
plaintiff  below  and  the  other  servants  of  the  company, 
whose  negligence  caused  the  injury,  fellow  servants! 
If  they  were,  then  the  ruling  of  the  lower  court  was 
erroneous,  and  must  be  reversed.  If  they  were  not, 
then  the  verdict  was  proper,  and  the  judgment  must 
stand.  It  is  now  the  recognized  law  of  the  land,  both 
in  the  state  and  in  the  federal  courts,  that  the  master 
is  not  liable  to  a  servant  for  the  negligence  of  a  fellow 
servant  unless  the  negligence  was  caused  by  the  per* 
sonal  wrong  of  the  master,  or  his  contributory  negli- 
gence, in  the  given  case.  Farwell  v.  Railroad  Co.,  4. 
Mete.  (Mass.)  49;  Randall  v.  Railroad  Co.,  109  U.  8. 
478,  3  Sup.  Ct.  Rep.  322;  Railroad  Co.  v.  Ross,  112 
U.  S.  377,  5  Sup.  Ct.  Rep.  184;  Hough  v.  Railroad 
Co.,  100  U.  S.  213.  The  reason  given  for  this  exemp- 
tion is  thus  stated  by  Chief  Justice  Shaw  in  Farwell 
V.  Railroad  Co.,  4  Mete.  (Mass.)  49: 

**The  general  rule,  resulting  from  considerations 
as  well  of  justice  as  of  policy,  is  that  he  who  engages 
in  the  employment  of  another,  for  the  performance  of 
specified  duties  and  services  for  compensation,  takes 
upon  himself  the  natural  and  ordinary  risks  and  perils 
incident  to  the  performance  of  such  services,  and  in 
legal  contemplation  the  compensation  is  adjusted  ac- 
cordingly ;  and  we  are  not  aware  of  any  principle  which 
should  except  the  perils  arising  from  the  carelessness 
and  negligence  of  those  who  are  in  the  same  employ- 
ment. These  are  perils  which  the  servant  is  as  likely 
to  know,  and  against  which  he  can  as  effectually  guard, 
as  the  master.    They  are  perils  incident  to  the  service, 
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and  which  oan  be  as  distinctly  foreseen  and  provided 
for  in  the  rate  of  compensation  as  any  other."  It  is 
trne  that,  both  upon  the  grounds  of  logic  and  fact,  the 
reason,  as  here  given,  has  been  vigorously  attacked; 
the  attack  varying  in  intensity  and  completeness  in 
proportion  to  the  feeling  of  antipathy  which  the  writer 
bore  corporations,  because  of  their  greediness  or  heart- 
lessness.  But  whether  logically  sound,  or  true  in  fact, 
the  reason  of  Chief  Justice  Shaw  is  still  the  basis  upon 
which  the  rule  is  generally  founded.  The  difficulty  has 
not  grown  out  of  the  unsoundness  of  the  reason  for  the 
rule,  but  out  of  the  inability  to  apply  the  rule  itself  to 
the  infinite  variety  of  facts  which  are  constantly  pre- 
senting themselves.  The  question  is,  ^'Who,  within 
the  sense  of  the  rule,  or  upon  grounds  of  public  policy, 
are  to  be  deemed  fellow  servants  in  the  same  common 
adventure  or  undertaking!"  Hough  v.  Railway  Co., 
100  U.  S.  213.  While  many  courts  have  essayed  to 
give  certain  criteria  by  which  to  solve  the  question  here 
presented,  hardly  any  of  acknowledged  authority  have 
endeavored  to  lay  down  a  hard  and  fast  formula  by 
which  all  cases  may  be  tested.  The  United  States  su- 
preme court  has  refused  to  make  any  such  attempt. 
See  the  cases  above  cited.  That  court  has  been  ex- 
oeedingly  conservative  in  its  enunciation  of  general 
rales.  The  same  remarks  apply  to  the  majority  of 
state  courts.  The  result  was  inevitable,  therefore,  that 
the  cases  should  be  in  irreconcilable  conflict.  It  has 
been  held  that  the  following  persons  were  fellow  serv- 
ants: Foreman  of  a  bridge  gang,  and  servants  of 
operating  train  (Elliot  v.  Railroad  Co.,  5  Dak.  523, 
41  N.  W.  Rep.  758);  a  section  foreman  and  conductor 
(Fagundesv.  Railroad  Co.,  79  Cal.  97,  21  Pac.  Rep. 
437);  a  laborer  employed  to  remove  snow  from  the 
track,  and  a  conductor  (Baughman  v.  Superior  Court, 
72  Cal.  573,  14  Pac.  Rep.  207);  a  brakeman  and  con- 
ductor of  different  trains  (Van  Wickle  v.  Railroad  Co., 
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32  Fed.  Rep.  278) ;  a  track  repairer  and  an  engineer 
(McMaster  v.  Railroad  Co.,  4  So.  Rep.  (Miss.)  59); 
a  section  man,  and  an  engineer  or  brakeman  (Howard 
V.  Railway  Co.,  26  Fed.  Rep.  837);  a  switchman  of 
one  train,  and  the  engineer  of  another  train  (Randall 
V.  Railroad  Co.,  109  U.  S.  478,  3  Sup.  Ct.  Rep.  322). 
The  number  of  cases  might  be  greatly  extended,  but  it 
is  unnecessary.  It  will  be  noticed  that  the  relation  ex- 
isting in  each  case  is,  in  principle,  the  same  as  the  relation 
existing  in  the  case  before  us,  between  the  plaintiflE,  Mar- 
tin, and  the  engineer  or  conductor  of  the  work  train. 
In  the  Randall  case,  supra,  the  court  says  that  for  the 
purposes  of  that  case  it  was  not  necessary  '*to  under- 
take to  lay  down  a  precise  and  exhaustive  definition  of 
the  general  rule  in  this  respect,  or  to  weigh  the  con- 
flicting views  which  have  prevailed  in  the  courts  of  the 
several  states ;  because  persons  standing  in  such  rela- 
tion to  one  another  as  did  this  plaintiff  and  engineman 
of  the  other  train  are  fellow  servants,  according  to  the 
very  great  preponderance  of  judicial  authority  in  this 
country,  as  well  as  the  uniform  course  of  decision  in 
the  house  of  lords  and  the  English  and  Irish  courts.'^ 
And  Judge  Q-RAY,  iwho  delivered  the  opinion,  cited  a 
long  line  of  authorities  sustaining  the  view  taken  by 
the  court.  Continuing,  he  said,  referring  to  the  serv- 
ants in  the  case  before  him:  '^They  are  employed  and 
paid  by  the  same  master.  The  duties  of  the  two  bring 
them  to  work  at  the  same  place  at  the  same  time,  so 
that  the  negligence  of  the  one  in  doing  his  work  may 
injure  the  other  in  doing  his  work.  The  separate 
services  have  an  immediate  common  object, — ^the  mov- 
ing of  trains.  Neither  works  under  the  orders  or  con- 
trol of  the  other.  Each,  by  entering  into  his  character 
of  services,  takes  the  risk  of  the  negligence  of  the  other 
in  performing  his  service ;  and  neither  can  maintain  an 
action  for  an  injury  caused  by  such  negligence  against 
the  corporation,  their  common  master.''    It  seems  to 
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me  clear  that  the  principle  of  this  case  fairly  and 
squarely  covers  the  facts  in  the  case  before  us,  upon 
that  branch  of  it  relating  to  the  negligence  of  the  con- 
ductor or  engineer  upon  the  work  train,  and,  that  be- 
ing the  utterance  of  the  supreme  court  of  the  United 
States,  we  are  bound  by  it.  Whatever  may  be  the  ex- 
act status  of  the  Ross  case,  112  U.  S.  377,  5  Sup.  Ct. 
Rep.  184,  and  its  authority,  which  we  will  consider 
later,  it  has  no  reference  to  the  state  of  facts  that  ex- 
isted between  the  plaintiff  and  the  conductor  and  en- 
gineer of  the  work  train.  They  were  fellow  servants, 
and,  being  such,  the  common  master  is  not  responsible 
in  damages  to  the  plaintiff  for  the  negligence  of  such 
fellow  servants.  That  negligence  was  part  of  the  risk 
he  assumed. 

It  was  argued  strenuously  by  counsel  for  defendant 
in  error  that  as  the  work  train  and  section  men  were 
under  one  common  direction  or  employment,  in  the 
repairing  of  the  road,  and  the  common  superintendent 
sent  them  to  the  place  of  work,  it  was  his  duty  to  see 
that  the  work  train  did  not  run  down  and  kill  the  sec- 
tion men  upon  the  hand  car,  and  failing  in  so  doing,  and 
being  the  representative  of  the  company,— its  vice-prin- 
cipal, — the  company  is  responsible  for  the  negligence 
of  the  trainmen  upon  the  work  train.  But  in  our  judg- 
ment the  record  discloses  no  state  of  facts  upon  which 
such  a  contention  can  be  predicated.  The  men  upon 
the  hand  car  were  going  to  their  work  earlier  than 
usual,  and  of  their  own  volition.  They  were  going, 
presumably,  as  they  had  been  going  for  three  months, 
over  a  line  of  railroad  upon  which  were  constantly 
passing  trains.  The  work  train  was  running  in  accord- 
ance with  telegraphic  orders,  as  to  which  orders  there 
is  no  intimation  of  negligence,  and  the  men  upon  the 
hand  car  knew  that  there  was  an  order  of  the  company 
providing:  ''Every  man  at  work  on  the  track  must  bear 
in  mind  that,  in  operating  the  road  under  telegraph 
orders,  a  train  may  pass  at  any  moment."    This  abun- 


172  A.,  T.  &  S,  F.  R'y  Co.  v.  Mabtin.   [7  N.  M. 

dantly  shows  that  there  was  no  negligence  upon  the  part 
of  the  company  by  reason  of  any  negligence  of  a  supe- 
rior servant  controlling  the  operations  of  the  men  upon 
both  the  work  train  and  the  hand  car.  No  superior 
servant  invited  the  men  upon  ther  hand  car  to  go  upon 
the  railroad  with  any  promise  that  the  road  would  re- 
main clear  of  trains  until  they  reached  their  destination, 
and  then  telegraphed  a  work  train  to  the  same  place  to 
run  the  men  to  their  death.  It  may  be  urged  that  the 
testimony  does  not  show  that  the  plaintiff  below  knew 
of  the  rule  above  set  out.  But  the  foreman  did,  and, 
if  he  negligently  forgot  to  inform  the  plaintiff,  it  is  such 
negligence  as  may  be  considered  upon  the  question  as 
to  the  company's  liability  for  his  negligent  actfi,  but 
not  upon  the  point  now  being  considered. 

We  now  come  to  the  consideration  of  the  question, 
was  the  relation  existing  between  the  foreman  of  the 
section  hands  and  the  plaintiff  below  that  of  fellow 
servant?  There  are  numerous  cases  in  the  books  hold- 
ing that  though  the  foreman  is  a  superior  in  some  mat- 
ters, as,  for  instance,  in  direction  of  general  work,  and 
«ven  in  power  to  hire  the  men  who  work  with  him,  he 
is  simply  a  fellow  servant  in  a  different  "grade,  and  that 
the  difference  in  grade  does  not  destroy  the  relation  of 
fellow  servant,  so  as  to  bind  the  common  master  for 
the  negligence  of  the  foreman.  Ell  v.  Railway  Co.,  48 
N.  W.  Rep.  (N.  D.)  222;  Olson  v.  Railway  Co.,  38 
Minn.  117,  35  N.  W.  Rep.  866;  Lindvall  v.  Woods,  42 
N.  W.  Rep.  (Minn.)  1020.  In  the  last  cited  case  the 
court  say:  "In  Brown  v.  Railway  Co.,  27  Minn.  162, 
6  N.  W.  Rep.  484,  it  was  held  that  the  difference  in 
grade  of  employment,  or  in  authority  with  respect  to 
each  other,  does  not  remove  employees  from  the  class  of 
fellow  servants,  as  regards  the  liability  of  the  master 
for  the  injuries  to  one  caused  by  the  negligence  of  the 
other;  and  in  speaking,  in  that  case,  of  the  basis  upon 
which  this  rests,  it  is  said:    ^If  the  servant  is  supposed 
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to  assume  the  risks  which  the  master,  with  due  care 
and  diligence,  can  not  prevent,  ♦  ♦  ♦  then  he  as- 
sumes the  risks  from  negligence  of  those  servants  who 
may  be  placed  over  him  as  superior  servants  or  over- 
seers, as  well  as  those  of  equal  grade  with  himself,  for 
in  respect  to  such  overseers  or  superior  servants  the 
master,  when  he  has  used  due  care  in  selecting  them, 
can  not  prevent  their  casual  negligence,  any  more  than 
he  can  prevent  the  casual  negligence  of  those  inferior 
in  grade.'"  The  case  of  Ell  v.  Railway  Co.,  supra, 
was  that  of  a  servant  suing  the  company  for  the  negli- 
gence of  the  foreman  of  the  gang  doing  the  work  where 
the  injury  occurred.  That  case  is  a  well  considered 
one,  and  presents  the  argument  in  favor  of  the  conten- 
tion of  the  company  with  much  learning  and  logical 
power.  The  court  says:  **The  foreman,  Withnell, 
through  whose  negligence  it  is  insisted  that  plaintiff 
was  injured,  had  control  of  the  gang  employbd  on  the 
work,  and  was  vested  with  authority  to  employ  and 
discharge  the  men,  who  were  subject  to  his  direction 
and  supervision.  Hence,  it  is  urged  that  he  was  in  his 
position,  and  therefore,  in  the  prosecution  of  the  work 
of  unloading  these  piles,  a  vice-principal,  and  not  a  fel- 
low servant."  It  is  noticeable  that  this  case  is  almost 
on  all  fours  with  the  one  before  us,  and  the  contention  is 
the  same  in  both  cases.  The  court,  continuing,  lays  down 
the  two  rules  representing  the  two  doctrines  by  which 
courts  have  endeavored  to  ascertain,  from  a  given  state 
of  facts,  if  the  servants  were  fellow  servants,  and  says: 
"Here  lies  the  difference  between  the  two  rules.  The 
cases  which  preserve  the  fellow  servant  rule  in  its  full 
integrity  bring  the  facts  of  each  case  to  the  test,  not  of 
the  rank  of  the  negligent  servant,  but  of  the  character 
of  the  negligence  from  which  the  damage  results.  Did 
the  master  owe  to  his  servant  a  duty  as  master?  An- 
swer the  inquiry  in  the  affirmative,  and  he  can  not  es- 
cape a  careless  discharge  of  that  duty  by  shifting  the 
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burden  to  the  shoulders  of  the  servant,  however  infe- 
rior his  position  may  be.  The  negligence  of  a  fellow 
servant  has  not  wrought  injury  in  such  a  case.  It  is 
the  negligence  of  the  master  himself,  because  that  was 
carelessly  done  which  he  was  bound  to  have  carefully 
performed.  The  master  must  use  due  care  in  supply- 
ing his  servants  with  safe  appliances,  and  in  providing 
them  a  safe  place  to  work.  These  are  duties  of  the 
master.  They  are  none  the  less  his  duties  because, 
from  the  necessities  of  business,  or  for  other  reasons, 
he  confides  their  discharge  to  an  employee.  His  per- 
sonal negligence  in  this  respect  would  create  liability. 
•  *  *  On  the  other  hand,  the  other  doctrine'' — that 
is,  the  doctrine  that  the  master's  liability  is  determined 
by  the  station  of  thenegligent  servant — *^is  a  limitation, 
a  very  important  limitation,  of  that  rule.  It  finds  no 
warrant  in  the  cases  which  first  enunciated  that  rule. 
It  rests  on  no  subsequent  legislation,  and  we  are  firm 
in  the  conviction  that  the  mere  superiority  in  the  rank 
of  the  negligent  servant — his  right  to  control  the 
servant  injured,  and  to  employ  and  to  discharge  him — 
calls  for  no .  modification  of  the  fellow  servant  rule. 
The  bed  rock  of  that  doctrine  is  that  every  employee 
assumes  the  risk  of  his  coemployees'  negligence,  as  one 
of  the  ordinary  risks  of  his  work." 

The  court  then  enters  into  a  clear  and  exhaustive 
consideration  of  the  reasons  why  the  doctrine,  as  here 
laid  down,  is  correct  in  principle,  and  cites  numerous 
cases  to  show  that  a  great  preponderance  of  authority 
is  in  favor  of  the  doctrine  as  held  by  that  court,  and 
then  concludes  as  follows:  **We  believe  that  the  fel- 
low-servant rule  should  hedge  about  all  masters,  with- 
out discrimination;  that  its  wise  and  just  barrier 
against  liability  should  not  be  broken  down  by  a  fic- 
tion ;  that  those  whose  business,  from  its  very  nature, 
necessitates  gradations  of  service,  should  not  be 
deprived  of  its  protection  on  account  of  a  distinction 
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which  in  no  manner  affects  the  considerations  which 
gave  it  birth,  and  have  led  to  its  almost  universal 
adoption.     We  see  nothing  to  justify  the  limitation 
doctrine,  except  the  increased  safety  of  employees  in  a 
dangerous  business ;  and  this  applies,  if  at  all,  equally 
to  cases  where    the  two  servants   are  of  the   same 
grade/'     We  have  quoted  thus  fully  from  this  case 
because  the  facts  are  quite  similar  to  those  in  the  case 
before  us,  and,  further,  because  the  learned  judge  has 
presented  the  reasons  for  the  general  rule  in  the  most 
convincing  manner  possible.    The  rule  thus  ably  set 
forth  is  the  one  adopted  by  the  great  majority  of  states, 
and  having  the  indorsement  generally  [of  the  federal 
courts  and  the  United  States  supreme  court  until,  at 
least,  the  announcement  of  Railroad  Co.  v.  Ross,  112  U. 
S.  377,  5  Sup.  Ct.  Rep.  184;  Randall  v.  Railroad  Co., 
109  U.  S.  478,  3  Sup.  Ct.  Rep.  322.     The  doctrine  as 
above  laid  down,  however,  had  been  rejected  by  the 
courts  of  Ohio,  Michigan,  Kentucky,  and  a  few  others; 
and  in  those  jurisdictions  the  liability  of  the  master 
had  been  gauged  by  the  departmental  test  or  the  grade 
test,  with  a  constantly  growing  tendency  to  increase 
the  number  and  character  of  the  departments  or  grades, 
and  thus  in  fact  annihilating  the  fellow  servant  doc- 
trine, or  making  of  it  a  barren  abstraction.    When  the 
United  States  supreme  court,  in  1884,  announced  the 
doctrine  of  the  Ross  case,  the  legal  profession  and  all 
masters  were  startled — not  at  the  decision  itself,  for 
while,  as  to  the  facts  in  that  case,  even,  it  was  a  de- 
parture from  the  apparent  direction  of  the  doctrine  of 
the  case  of  Randall  v.  Railroad  Co.,  109  U.  S.  478,  3 
Sup.  Ct.  Rep.  322,  yet,  as  applied  to  its  facts,  it  was 
not  devoid  of  justice ;  but  the  reasons  and  the  citations 
of  authorities  both  tended  in  the  direction  of  the  rule 
which  was  surely  emasculating  the  fellow  servant  doc- 
trine, and  basing  the  master's  liability  solely  upon 
negligence  of  any  servant.    The  facts  of  the  Ross  case 
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were  these :  A  freight  train  was  going  south  npon  the 
railroad,  under  the  control  of  a  conductor.  A  gravel 
train  was  coming  north.  At  a  station  a  few  miles  from 
the  point  where  the  two  trains  ought  to  pass,  the  con- 
ductor of  the  freight  train  received  a  telegram  instruct- 
ing him  where  to  allow  the  gravel  train  to  pass.  Ho 
neglected  to  give  the  engineer  the  order,  by  reason  of 
which  there  was  a  collision,  and  the  engineer  was 
injured.  He  sued  the  company  for  damages.  The 
lower  court  gave  the  jury  the  following  instruction: 
''It  is  very  clear,  I  think,  that  if  the  company  sees  fit 
to  place  one  of  its  employees  under  the  control  and 
direction  of  another,  that  then  the  two  are  not  fellow 
servants  engaged  in  the  same  common  employment, 
within  the  meaning  of  the  rule  of  law  of  which  I  am 
speaking."  It  must  be  conceded,  if  the  court  had  fully 
indorsed  that  instruction,  that  in  every  case  where  one 
servant  is  under  any  control  and  direction  of  another 
the  rule  of  fellow  servant  would  not  apply.  The  case 
before  us  would  be  one  under  the  spirit  of  the  Boss 
case.  But  the  court  very  carefully  limited  its  ruling  to 
the  alleged  facts  in  that  case.  Justice  Field  saja: 
"We  agree  with  them  [the  courts  of  Ohio  and  Ken- 
tucky] in  holding — and  the  present  case  requires  no 
further  decision — ^that  the  conductor  of  a  railroad 
train,  who  commands  its  movements,  directs  sfrhen  it 
shall  start,  at  what  stations  it  shall  stop,  at  what 
speed  it  shall  run,  and  has  the  general  management  of 
it,  and  control  over  the  persons  employed  upon  it, 
represents  the  company,  and  therefore  that,  for  injuries 
resulting  from  his  negligent  acts,  the  company  is 
responsible."  The  justice,  in  applying  this  rule,  says 
the  language  of  the  construction  may  be  open  to  verbal 
criticism.  And  it  certainly  is,  for  it  takes  no  great 
acumen  to  see  that  the  learned  judge  imports  into  the 
instruction  a  variety  of  facts  not  covered  by  the  words 
of  the  instruction,  "control  and  direction ; "  facts,  toOy. 
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that  must  have  been  assumed^  for  it  is  a  matter  of 
common  notoriety  that  no  conductor  has  the  authority 
or  performs  the  acts  set  out  in  the  quotation.  In 
the  very  case  itself,  the  negligence  is  predicated 
upon  the  failure  of  the  conductor  to  deliver  an  order — 
not  his  order — from  another  and  higher  servant,  with- 
out which  he  could  not  move  the  train  a  foot.  The 
decision  in  this  case  was  not  agreed  to  by  four  of  the 
justices,  upon  the  ground  that  they  thought  the  con- 
ductor and  engineer  fellow  servants.  However,  the 
case  stood  as  an  authority  for  the  principle  that,  in 
cases  where  one  servant  has  any  control  or  direction 
over  another,  the  fellow  servant  doctrine  does  not 
apply;  and  if  that  is  the  meaning  of  the  case,  and  it  is 
now  an  authority  for  that  view  of  this  legal  doctrine, 
then  it  is  decisive  of  the  case  before  us,  as  we  are 
bound  by  the  decisions  of  the  supreme  court  of  the 
United  States. 

But  the  plaintiff  in  error  cites  the  case  of  Railroad 
Co.  V.  Baugh,  149  U.  8.  368, 13  Sup.  Ct.  Rep.  914,  as 
conclusive  of  the  proposition  before  us,  and  that  in  its 
favor.  This  latter  case  is  the  latest  utterance  of  the 
supreme  court  upon  the  fellow  servant  doctrine,  and 
its  authority,  whatever  it  is,  is  decisive  of  the  present 
case.  The  defendant  in  error  insists  that  it  does  not 
change  the  doctrine  announced  in  the  Ross  case,  while 
the  plaintiff  in  error  insists  that,  if  it  does  not  change 
the  doctrine  there  put  forward,  it  interprets  the  hold- 
ing to  be  in  accordance  with  the  view  of  the  law 
which  it  contends  for,  and  which  it  insists  is  the  law  of 
the  federal  jurisdiction.  What,  then,  does  the  Baugh 
case  hold,  and  what  is  its  relation  to  the  Ross  case! 
Referring  to  the  last  question  first,  we  remark  that  a 
previous  decision  of  a  court  may  be  considered  after- 
ward in  four  separate  phases :  (1)  It  may  be  overruled 
and  repudiated;  (2)  It  may  be  made  the  basis  of  the 
second  or  other  ruling,  without  more;     (3)  It  may  be 
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distinguished;  and  (4)  it  may  be  interpreted  in  accord- 
ance with  the  later  and  fuller  discussion  of  the  rule  of 
law    under    consideration.     The  Baugh  case  plainly 
shows  that  neither  the  first  nor  second  phase  was  pur- 
sued in  reference  to  the  Boss  case.    The  discussion  by 
Justice  Bbeweb  in  the  Baugh  case  shows  that  he  was 
not  attempting  to  discriminate  the  cases,  for  in  princi- 
ple they  were  too  near  alike»  but  that  he  was  following 
the  fourth  method,  and  endeavoring  to  place  its  some- 
what disturbing  holding  upon  such  a  practical  basis  as 
the  Baugh  case  was  about  to  lay  down.     It  would 
8eem,  therefore,  that  the  doctrine  as  now  held  by  the 
supreme  court  is  to  be  found  solely  in  the  Baugh  case 
and  that  it  is  unnecessary  to  further  consider  the  Boss 
case;  for,  if  that  case  is  authority,  it  is  so  only  because 
it  harmonizes  with  the  Baugh  case.     Differing  from 
the  usual  course,  the  Baugh  case  is  not  an  additional 
authority  depending  upon  the  Boss  case,  but  the  latter 
takes  its  efficacy  because  it  has  been  interpreted  by  the 
law  of  the  Baugh  decision.     Does  the  Baugh  case  sus- 
tain that  view  of  the  fellow  servant  doctrine  held  by  the 
majority  of  courts,  which  base  the  fellow  servant  rela- 
tion upon  the  character  of  the  negligent  act,  rather  than 
upon  that  of  the  grade  or  department  of  work!     We 
think  it  does.     It  must  first  be  noticed  that  this  case 
decides  that  the  question  involved  is  one  of  general 
law,  and  not  of  local  law.     This  is  a  very  significant 
fact,  for  the  reason  that  the  case  was  first  tried  in  the 
federal  court  of  Ohio,  and  was  decided  in  accordance 
with  the  decisions  of  that  state.     If,  now,  the  question 
had  been  determined  |to   have  been  one  of  local  law, 
then  those  decisions  would  have  been  binding  upon  the 
supreme  court,  and  there  could  have  been  no  escape, 
excepting  upon  the  theory  that  the  question  was  one 
of  general  law.    Justice  Field,  who  wrote  the  decision, 
in  the  Boss  case  dissented  in  this  (the  Baugh  case), 
and  insisted  that  the  question  was  peculiarly  one  of 


Aug.  1893]  A.,  T.  &  S.  F.  R'y  Co.  v.  Mabtin.        179 

local  law.  In  the  Boss  case  we  find  that  Justice 
Field  quoted  to  sustain  his  position  upon  the  main 
question  the  cases  of  Railroad  Co.  v.  Stevens,  20  Ohio, 
435;  Railroad  Co.  v.  Keary,  3  Ohio  St.  201;  and  Rail- 
road Co.  V.  Collins,  2  Duv.  114 — (Kelftucky  cases) — 
authorities,  all  which  sustain  the  doctrine  which  takes 
the  minority  view  of  the  fellow  servant  doctrine.  It  is 
therefore  significant  of  the  direction  in  which  the 
Baugh  case  was  to  be  decided  that  the  court  at  once 
cleared  itself  of  the  impediment  of  the  Ohio  cases. 
The  facts  in  the  Baugh  case  were  these :  The  plaintifif , 
Baugh,  was  employed  by  the  railroad  company  as  fire- 
man on  one  of  its  locomotives.  The  locomotive  was 
manned  by  one  Hite,  as  engineer,  and  the  engine  was 
known  as  a  **helper;'^  that  is,  it  aided  other  engines  in 
hauling  trains  up  steep  grades,  when,  through  with  its 
help,  it  returned  to  its  starting  point  alone,  under 
direction  of  the  train  dispatcher,  or  following  some 
scheduled  train.  On  the  day  of  the  accident,  the 
''helper,'^  without  special  orders,  and  not  following 
any  scheduled  train,  started  back  and  collided  with  a 
regular  train,  and  Baugh  was  injured.  Baugh  had 
worked  for  the  company  for  six  months,  knew  the 
'^helper''  had  to  keep  out  of  the  way  of  trains,  and  was 
familiar  with  the  method  of  flagging  back.  The  court 
instructed  the  jury  as  follows:  *'If  the  injury  results 
from  negligence  or  carelessness  on  the  part  of  one  so 
placed  in  authority  over  the  employee  of  the  company 
who  is  injured  as  to  direct  and  control  that  employee, 
then  the  company  is  liable.''  This  instruction  is  very 
similar  to  the  one  in  the  Ross  case,  but  is  not  so 
broad  as  the  one  given  by  the  lower  court  in  this  case. 
The  court,  by  Justice  Bbewee,  say,  in  formulating  the 
results  of  the  Ross  case:  ''The  court,  therefore,  did 
not  hold  that  it  was  universally  true  that  when  one 
servant  has  control  over  another  they  cease  to  be  fellow 
servants,  within  the  rule  of  the  master's  exemption 


180  A.,  T.  &  S.  F.  R'y  Co.  v.  Mabtin.   [7  N.  M. 

from  liability,  but  did  hold  that  an  instruction  couched 
in  such  general  language  was  not  erroneous,  when 
applied  to  the  case  of  a  conductor  having  exclusive 
control  of  a  train,  in  relation  to  other  employees  of  the 
company,  acting  under  him,  on  the  same  train.  The 
conductor  was,  in  the  language  of  the  opinion,  'clothed 
with  the  control  and  management  of  a  distinct  depart- 
ment.' *  *  *  It  was  this  proposition  which  the 
court  applied  in  the  Boss  case,  holding  that  the  con- 
ductor of  a  train  has  the  control  and  management  of  a 
distinct  department.  But  this  rule  can  only  be  fairly 
applied  when  the  different  branches  or  departments  of 
service  are,  in  and  of  themselves,  separate  and  dis- 
tinct.'' The  court  further  say  that  the  various  em- 
ployees of  large  corporations  **are  not  graded  like 
steps  in  a  staircase,  those  on  each  step  being,  as  to 
those  on  the  step  below,  in  the  relation  of  masters, 
and  not  of  fellow  servants,  and  only  those  on  the 
same  steps  fellow  servants,  because  not  subject  to  any 
control  by  one  over  the  other.  Prima  facie,  all  who 
enter  into  the  employ  of  a  single  master  are  engaged  in 
a  common  service,  and  are  fellow  servants,  and  some 
other  line  of  demarcation  than  that  of  control  must 
exist,  to  destroy  the  relation  of  fellow  servant. " 

But  the  court  goes  further:  * 'Therefore,  so  far  as 
the  matter  of  the  master's  exemption  from  liability 
depends  upon  whether  the  negligence  is  one  of  the 
ordinary  risks  of  the  employment,  and  thus  assumed 
by  the  employee  it  includes  all  coworkers  to  the  same 
end,  whether  in  control  or  not."  The  court  then  lays 
down  what  it  considers  the  proper  test  in  such  a  case 
as  the  one  before  them,  and  which  in  principle  is  the 
same  as  the  one  we  are  considering.  It  is,  ''rightfully 
this:  There  must  be  some  personal  wrong  on  the  part 
of  the  master — some  breach  of  positive  duty  on  his 
part."  Justice  Breweb  proceeds  then  to  show  the 
reasonableness  of  this  test,   and,   continuing,    says: 


i 
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^Therefore,  it  will  be  seen  that  the  question  turns 
rather  on  the  character  of  the  act  than  on  the  relations 
of  the  employees  to  each  other.  If  the  act  is  one  done 
in  the  dischairge  of  some  positive  doty  of  ^he  master  to 
the  servant,  then  negligence  in  the  act  is  the  negligence 
of  the  master ;  but,  if  it  be  not  one  in  the  discharge  of 
such  positive  duty,  then  there  should  be  some  personal 
wrong  on  the  part  of  the  employer  before  he  is  held 
liable  therefor."  And  finally  the  learned  justice  thus 
states  the  present  position  of  the  court:  **It  may 
safely  be  said  that  this  court  has  never  recognized  the 
proposition  that  the  mere  control  of  one  servant  over 
another  in  doing  a  particular  piece  of  work  destroys 
the  relation  of  fellow  servants,  and  pats  an  end  to  the 
master's  liability.  On  the  contrary,  all  cases  proceed 
on  some  breach  of  positive  duty  resting  upon  the 
master,  or  upon  the  idea  of  superintendence,  or  control 
of  a  department.  It  has  ever  been  affirmed  that  the 
employee  assumes  the  ordinary  risks  incident  to  the 
service,  and,  as  we  have  seen,  it  is  as  obvious  that 
there  is  risk  from  the  negligence  of  one  in  immediate 
control  as  from  one  simply  a  coworker."  We  have 
thus  quoted  extensively  from  this  case  because  we  have 
thought  that  that  case  places  the  rule  in  its  proper  light 
more  cogently  than  we  could  possibly  have  done. 
Now,  bringing  the  facts  of  the  case  which  we  are  pass- 
ing on  to  the  test  of  the  principle  laid  down  in  this 
Baugh  case,  and  it  is  too  clear  for  controversy  that  the 
relation  existing  between  the  foreman  of  the  gang  of 
section  men  and  the  plaintiff  below  was  one  simply  of 
fellow  servants.  True,  he  had  a  certain  control  over 
the  servant,  but  it  was  not  absolute  in  its  character,  nor 
was  it  such  that  he  had  to  perform  toward  the  servant 
any  personal  duty  of  the  master.  When  the  master 
had  seen  that  the  servant  had  proper  appliances  with 
which  to  work,  when  he  had  used  proper  care  to  select 
suitable  coworkers  with  the  servant;  when  he  had  fur- 
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nished  the  servant  with  proper  rules  to  guide  his  con- 
duct, the  master  had  performed  his  personal  duties  to 
the  servant.  He  was  under  no  legal  or  moral  obliga- 
tion to  furnish  someone  upon  the  hand  car  to  keep  a 
lookout  for  approaching  trains.  As  the  plaintiff  below 
was  injured  by  the  negligence  of  a  fellow  servant,  it 
was  the  duty  of  the  court  to  have  given  the  instruction 
requested  by  the  plaintiff  in  error.  Having  refused  so 
to  do,  it  committed  error,  for  which  the  judgment  will 
have  to  be  reversed,  and  the  case  remanded  for  a  new 
trial. 

Fbeeman  and  Fall,  J  J.  (concurring). — ^As  we  are 
governed  by  the  decisions  of  the  supreme  court  of  the 
United  States,  and  as  we  think  the  conclusions  reached 
by  Justice  Seeds  are  amply  supported  by  the  author- 
ities cited,  we  concur.  We  are  constrained  to  say, 
however,  that  the  conclusion  reached  by  a  majority  of 
the  court  in  the  Baugh  case,  149  U.  8.  368,  13  Sup. 
Ct.  Rep.  914,  does  not  commend  itself  to  our  judgment 
as  either  a  sound  or  humane  construction  of  the  law 
governing  the  liability  of  the  master  for  the  negligence 
of  servants  placed  in  control  of  other  servants. 

O'Bbien,  C.  J. — I  dissent.  The  conclusion  reached 
by  the  court  rests  upon  the  theory  that  the  men  oper- 
ating the  hand  car  and  those  operating  the  work  train 
were  fellow  servants,  and  that  their  common  master  is 
not  liable,  under  the  evidence  in  this  case,  for  the  con- 
sequences of  an  injury  inflicted  by  one  upon  the  other. 
Even  if  conceded  that  they  were  fellow  servants,  I  am 
of  opinion  that  if  the  work  train  doing  the  damage  left 
the  depot  at  an  improper  time,  by  direction  of,  or  in 
obedience  to,  rules  of  the  common  master,  and  that  the 
injury  to  the  plaintiff  resulted  therefrom,  without  any 
fault  on  his  part,  the  common  master  is  legally  liable 
for  the  damages.  It  appears  to  me  that  these  matters 
were  properly  submitted  to  and  determined  by  the  jury 
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in  favor  of  the  plaintiff.  If  the  broad  doctrine  enun- 
ciated in  the  opinion  of  the  court  is  to  prevail,  the  wis- 
dom embodied  in  the  maxim  ^'respondeat  superior^' 
might  as  well  be  eliminated  from  our  jurisprudence. 
My  conviction  is  that  there  is  no  substantial  error  in 
the  record,  and  that  the  judgment  below  should  be 
affirmed. 


» 


[No.  482.    On  Behearing  Angust  17,  1893.] 

TERRITORY   OF   NEW   MEXICO,    Appellee,   v. 

V.  P.  EDIE,  Appellant. 

Cruonal  Law — Rape — Misconduot  op  Jury. — In  a  prosecution  for  rape» 
where  the  jury  had  reached  a  verdict  of  guilty,  one  of  the  jurors  came 
out  of  the  jury  room  into  the  court  room,  and  had  an  officer  write  out 
a  form  of  verdict,  the  substance  of  which  was  directed  by  the  juror, 
who  then  immediately  returned  with  it  into  the  jury  room,  without 
any  other  conversation  between  them,  or  with  any  other  person  in 
the  juror's  presence  — Held:  The  transaction  was  apparently  harm- 
less^ without  prejudice  to  defendant's  rights,  and  the  verdict  ought 
not  to  be  disturbed.  Mattoz  v.  United  States,  13  Sup.  Ct.  Bep.  50, 
146  U.  S.  140,  distinguished. 

Appeal  from  the  Second  Judicial  District  Court, 
Bernalillo  County.  Former  opinion  affirmed;  Seeds 
and  Fall,  JJ.,  dissenting. 

The  case  on  the  rehearing  is  stated  in  the  opinion 
of  the  court. 

Neill  B.  Field  for  appellant. 

Edwabd  L.  Baetlett,  solicitor  general,  and 
W.  H.  Whiteman  for  appellee. 

O^Bbien,  C.  J. — At  the  last  term  the  defendant 
moved  for  and  obtained  a  rehearing  in  this  cause.  He 
then  insisted,  as  he  now  insists,  that  the  rule  adopted 
by  us  in  deciding  it,  as  to  the  eflEect  of  the  misconduct 
of  the  trial  jury  (see  opinion  30  Pac.  Eep.  851),  is  at 
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variance  with  the  doctrine  enunciated  in  the  federal 
supreme  court  in  the  case  of  Mattox  v.  TJ.  S.,  13  Sup. 
Ct.  Rep.  50,  146  U.  S.  140.  It  is,  perhaps,  at  least  in 
a  partial  sense,  to  be  i*egretted  that  this  judgment  must 
be  aflBrmed.  The  evidence,  we  are  free  to  admit,  is 
not  overwhelmingly  convincing.  But  it  is  legally 
sufficient  to  warrant  the  verdict.  In  such  case  we  are 
not  at  liberty  to  interfere  with  the  finding  of  the  jury. 
From  the  very  nature  of  the  crime,  it  would  be  unrea- 
sonable to  expect  superabundant  evidence  of  guilt. 
Men  of  loose  morals,  intent  alike  upon  the  gratification 
of  their  inordinate  desires  and  the  ruin  of  female 
purity,  almost  invariably  seek  seclusion  as  most  oppor- 
tune for  the  gratification  of  their  reckless  passions. 
The  victim  of  this  defendant's  lust  was  almost  a  child, 
a  stranger  in  a  strange  city,  without  a  friend,  except  a 
father,  to  vindicate  her  honor.  The  jury  heard  the 
narrative  of  the  transaction,  as  detailed  by  her,  as  well 
as  by  the  defendant.  Her  version  was  believed.  His, 
at  least  so  far  as  it  was  inconsistent  with  hers,  was  dis- 
credited. We  have  as  little  reason  as  we  have  right  to 
criticise  the  result.  The  testimony  of  the  defendant, 
whether  believed  by  the  jury  or  not,  as  disclosed  by  the 
record,  exhibits  him  as  a  man  of  low  instincts  and 
depraved  morals.  It  shows  that  he  had  planned  the 
girl's  defilement,  and  used  the  most  insidious  means 
for  its  accomplishment.  If  not,  why  did  he  invite  the 
girl,  almost  a  stranger  to  him,  into  his  buggy?  why 
did  he  keep  her  out  all  the  afternoon  f  why  did  he  dose 
her  with  wine?  why  did  he  not  return  before  dark? 
why  did  he  take  her  to  his  private  room?  why  did  he 
lock  the  door  and  detain  her  there? — if  he  did  not 
intend,  when  he  first  saw  her  on  the  sidewalk,  to  make 
her  the  victim  of  his  lust?  He  was  a  man  of  mature 
years.  She  was  a  comparative  child.  In  a  case  of  this 
character,  nothing  short  of  error  prejudicial  to  the 
defendant's  rights  would  justify  us  in  setting  aside  the 
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verdict  of  his  guilt,  and  awarding  him  a  new  trial.  At 
the  time  this  case  was  first  heard  the  opinion  of  the 
supreme  court  in  the  Mattox  case  had  not  been  published, 
rafk:  mi«:on.  ^^^  ^^^  opiuiou  of  thls  court  was  prepared 
duct  of  jury.       jj^  accordaucc  with  what  we  believed  to  be 

the  prevailing  doctrine  in  this  country.  The  defend- 
ant in  the  Mattox  case,  charged  with  the  murder  of  one 
John  Mullen  in  a  part  of  the  Indian  Territory  embraced 
within  the  judicial  district  of  the  state  of  Kansas,  was 
tried  and  convicted  in  the  district  court  of  the  United 
States  at  Wichita.  Sentence  of  death  was  pronounced 
upon  the  accused,  and  he  took  the  case  to  the  supreme 
court  of  the  United  States  upon  a  writ  of  error,  where 
the  judgment  was  reversed  upon  various  alleged 
grounds  of  error.  In  that  case  the  defendant,  in  sup- 
port of  his  motion  for  a  new  trial,  offered  in  the  court 
below  the  affidavits  of  two  of  the  trial  jurors  to  the 
effect  that  the  bailiff  who  had  charge  of  the  jury,  after 
the  cause  had  been  heard  and  submitted,  and  while 
they  were  deliberating  upon  their  verdict,  in  the  pres- 
ence and  hearing  of  the  jurors,  or  a  part  of  them, 
speaking  of  the  case,  said:  '^ After  you  fellows  get 
through  with  this  case,  it  will  be  tried  again  down 
there.  Thompson  has  poison  in  a  bottle  that  them 
fellows  tried  to  give  him.''  And  at  another  time,  in 
the  presence  and  hearing  of  the  jury,  or  a  part  of  them, 
refening  to  the  defendant,  Clyde  Mattox,  he  said: 
''This  is  the  third  fellow  he  has  killed.''  The  affidavit 
of  another  juror  to  the  same  effect,  in  respect  of  the 
remark  of  the  bailiff  as  to  Thompson,  was  also  offered, 
and  in  addition,  the  affidavits  of  eight  of  the  jurors, 
including  the  three  just  mentioned,  ''that  after  said 
cause  had  been  submitted  to  the  jury,  and  while  the 
jury  was  deliberating  of  their  verdict,  and  before  they 
had  agreed  upon  a  verdict  in  the  case,  a  certain  news- 
paper, printed  and  published  in  the  city  of  Wichita, 
Kansas,  known  as  the  Wichita  Daily  Eagle,  of  the  date 
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of  Thursday  morning,  October  8,  1891,  was  introduced 
into  the  jury  room;  that  said  paper  contained  a  com- 
ment upon  the  case  under  consideration  by  said  jury,  and 
that  said  comment  upon  said  case  so  under  considera- 
tion by  said  jury  was  read  to  the  jury,  in  their  presence 
and  hearing ;  that  the  comment  so  read  to  said  jury  is 
found  upon  the  fifth  page  of  said  paper,  and  in  the 
third  column  of  said  page,  and  is  as  follows:  *The 
Mattox  Case. — The  Jury  retired  at  Noon  Yesterday, 
and  is  Still  Out. — The  destiny  of  Clyde  Mattox  is  now 
in  the  hands  of  the  twelve  citizens  of  Kansas  compris- 
ing the  jury  in  this  case.  If  he  is  not  found  guilty  of 
murder,  he  is  a  lucky  man,  for  the  evidence  against 
him  was  very  strong,  or  at  least  appeared  to  be  to  an 
outsider.  The  case  was  given  to  the  jury  at  noon  yes- 
terday, and  it  was  expected  that  their  deliberations 
would  not  last  an  hour  before  they  would  return  a  ver- 
dict,' ''  etc.  The  bill  of  exceptions  states  that  these 
aflSdavits  and  a  copy  of  the  newspaper  were  offered  in 
the  trial  court  by  the  defendant  in  support  of  his 
motion  for  a  new  trial,  and  by  the  court  excluded. 

Chief  Justice  Fullee,  in  delivering  the  opinion  of 
the  supreme  court,  says:  ^Trivate  communications, 
possibly  prejudicial,  between  jurors  and  third  persons^ 
or  witnesses,  or  the  officer  in  charge,  are  absolutely 
forbidden,  and  invalidate  the  verdict,  at  least  unless 
their  harmlessness  is  made  to  appear.''  The  chief 
justice  continues:  *The  jury  in  the  case  before  us 
retired  to  consider  of  their  verdict  on  the  seventh  of 
October,  and  had  not  agreed  on  the  morning  of  the 
eighth,  when  the  newspaper  article  was  read  to  them. 
It  is  not  open  to  reasonable  doubt  that  the  tendency  of 
that  article  was  injurious  to  the  defendant.  State- 
ments that  the  defendant  had  been  tried  for  his  life 
once  before,  that  the  evidence  against  him  was  claimed 
to  be  very  strong  by  those  who  had  heard  all  the  testi- 
mony, that  the  argument  for  the  prosecution  was  such 
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that  the  defendant's  friends  gave  up  all  hope  of  any 
result  but  conviction,  and  that  it  was  expected  that  the 
deliberations  of  the  jury  would  not  last  an  hour  before 
they  would  return  a  verdict,  could  have  no  other 
tendency.  Nor  can  it  be  legitimately  contended  that 
the  miscohduct  of  the  bailiff  could  have  been  otherwise 
than  prejudicial.  Information  that  this  was  the  third 
person  Clyde  Mattox  had  killed,  coming  from  the 
officer  in  charge,  precludes  any  other  conclusion.  We 
should,  therefore,  be  compelled  to  reverse  the  judg- 
ment because  the  affidavits  were  not  received  and  con- 
sidered by  the  court;  but  another  ground  exists,  upon 
which  we  must  not  only  do  this,  but  direct  a  new  trial 
to  be  granted. ''  It  will  be  apparent,  upon  comparing 
the  affidavits  set  out  in  the  opinion  in  this  case  with 
the  affidavits  in  the  Mattox  case,  thfA,  there  are  few,  if 
any,  points  of  similarity.  The  bill  of  exceptions  in 
the  case  at  bar  contains  another  affidavit,  made  by 
officer  Hubbell,  and  which  was  considered  by  the  court 
upon  hearing  the  motion  for  a  new  trial,  which  unmis- 
takably shows  that  we  are  not  in  conflict  with  the  doc- 
trine found  in  the  case  cited,  in  deciding  this  case  as 
we  did.  That  affidavit  is  as  follows:  ^^Thomas  S. 
Hubbell,  being  first  duly  sworn,  on  his  oath  deposes 
and  says  that  he  is  a  deputy  sheriff  of  Bernalillo  county, 
in  the  territory  of  New  Mexico ;  that  on  the  night  of 
the  twenty-fifth  of  March,  1891,  he  slept  in  the  court- 
house in  Bernalillo  county,  with  Vicente  Armijo,  court 
bailiff,  who  had  charge  of  the  petit  jury  during  its 
consideration  of  the  case  of  the  Territory  of  New 
Mexico  versus  V.  P.  Edie,  charged  with  rape;  that 
said  jury  was  kept  together  that  night  in  a  room  lead- 
ing off  from  said  court  room ;  that  about  the  hour  of 
six  and  a  half  o'clock  on  the  morning  of  the  twenty- 
sixth  of  March,  1891,  one  of  said  jurors,  named  Jose 
Dario  Aragon,  came  out  of  the  jury  room  into  the 
court  room,  and  asked  affiant  if  he  could  and  would 
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write  out  the  form  of  a  verdict  for  the  use  of  the  jury; 
that  affiant  then  took  up  a  piece  of  paper,  and  with  a 
lead  pencil  proceeded  to  write  out  the  form  of  a  verdict, 
and  he  then  asked  the  said  juror  whether  the  form 
should  be  that  of  guilty  or  not  guilty ;  that  the  said 
juror  replied  that  the  form  should  be  guilty,  and  assess- 
ing his  punishment  at  five  years  in  the  penitentiary; 
that  affiant  then  completed  a  form  of  verdict  in  accord- 
ance with  such  directions,  and  handed  the  same  to  said 
juror,  who  then  immediately  returned  into  the  jury 
room.  Affiant  says  that  no  conversation  occurred 
between  him  and  the  said  juror,  or  with  any  other 
pei*son  in  his  presence,  about  said  case,  other  than  is 
herein  stated,  and  further  he  saith  not."  This  affi- 
davit, and  the  one  set  out  in  the  opinion,  negative  the 
possibility  of  prejudice  to  defendant's  rights,  and 
render  apparent  the  harmlessness  of  the  transaction. 
The  facts  revealed  by  the  affidavits  in  the  Mattox  case 
were  radically  different,  and  retidered  not  only  possible, 
but  highly  probable,  the  injurious  effect  of  the  mis- 
conduct charged  and  admitted.  It  would  subserve  no 
useful  purpose  to  make  extended  remarks  upon  the 
great  dissimilarity  between  the  facts  in  the  two  cases. 
We  are  free  to  admit  that,  if  the  affidavits  in  the  pres- 
ent case  disclosed  even  a  fractional  part  of  the  outra- 
geous misconduct  apparent  in  the  Mattox  case,  we 
would  have  no  hesitancy  in  reversing  the  judgment 
and  awarding  a  new  trial. 

Defendant  contends  that  the  rule  followed  in  the 
decision  of  the  present  case,  to  wit,  *4t  is  now  almost 
universally  established  that,  unless  it  appears  that  such 
interference  takes  place  for  some  corrupt  or  sinister 
purpose,  or  that  such  conduct  has  been  prompted  by 
the  parties,  and  has  resulted  injuriously  to  one  of  such 
parties,  the  verdict  will  not  be  disturbed,  either  in  civil 
or  criminal  cases,''  is  in  irreconcilable  conflict  with  the 
doctrine  announced  in  the  Mattox  case  by  the  federal 
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supreme  court.  The  language  chosen  by  us  to  express 
the  rule  may  not  be  faultless.  It  was  used  in  the  light 
of  the  record  disclosing  the  misconduct  of  one  of  the 
trial  jurors.  That  record,  containing  the  two  affidavits 
of  the  deputy  sheriff,  instead  of  showing  prejudicial 
error,  renders  apparent  the  harmlessness  of  the  im- 
proper transaction.  It  is  to  be  presumed  that  the 
affidavits  fully  reveal  all  the  facts  and  circumstances  of 
the  alleged  misconduct.  If  so,  it  is  manifest  that  the 
error  committed  was  not  injurious  to  the  rights  of  the 
defendant.  In  the  case  before  the  United  States 
supreme  court  the  affidavits  for  a  new  trial  showed 
that  the  balifl  stated  to  the  jury  that  Mullen  was  the 
third  person  killed  by  Mattox.  They  further  showed 
that  a  local  newspaper,  containing  a  bitter  article 
upon  the  bad  character  of  the  defendant,  and  the  views 
of  the  community  as  to  the  proof  of  his  guilt,  had  been 
introduced  into  the  jury  room,  and  read  to  the  jurors, 
while  examining  the  testimony,  and  deliberating  upon 
their  verdict,  and  the  language  used  in  the  opinion 
was  predicated  upon  these  facts.  Prejudicial  error 
is  as  apparent  in  the  federal  case  as  is  its  absence  in 
the  case  before  us.  But,  if  modifying  the  general  rule 
before  cited,  and  adopting  for  the  purpose  of  this 
decision  the  doctrine  of  the  supreme  court  of  the 
United  States  in  the  Mattox  case,  that  ''private  com- 
munications, possibly  prejudicial,  between  jurors  and 
third  persons,  or  witnesses,  or  the  officer  in  charge, 
are  absolutely  forbidden,  and  invalidate  the  verdict, 
at  least  unless  their  harmlessness  is  made  to  appear, '^ 
we  must  still  hold  that  the  conclusion  reached  may 
safely  rest  upon  the  principle  embodied  in  the  latter 
rule,  as  the  record  makes  apparent  the  harmlessness  of 
the  alleged  misconduct.  The  precise  point  presented 
for  determination  in  the  Mattox  case  was  the  alleged 
error  of  the  trial  court  in  refusing  to  receive  the  jurors' 
affidavits  showing  the  misconduct  complained  of,  and 
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not  error  in  refusing  to  set  aside  the  verdict  on  account 
of  such  misconduct.  In  the  present  case  the  affidavits  of 
the  deputy  sheriff  were  received  and  considered,  and 
were  found  by  the  trial  judge  insufficient  to  warrant 
the  vacating  of  the  verdict.  In  so  doing,  can  we  say 
that  the  rule  announced  in  the  Mattox  case  was  vio- 
lated? Can  we  say  that  the  judge  below  abused  the 
discretion  with  which  the  law  invests  him,  in  conclud- 
ing, upon  a  full  and  fair  consideration  of  the  affidavits 
presented,  that  the  harmlessness  of  the  transaction 
was  apparent!  If  we  do,  we  establish  a  rule  fraught 
with  danger  to  the  best  interests  of  the  community, 
and  add  a  new  element  of  uncertainty  to  the  deter- 
mination of  criminal  prosecutions.  We  do  not  over- 
look defendant's  rights.  Great  as  is  the  crime  of  which 
he  has  been  convicted,  it  would  be  a  still  greater  crime 
to  allow  such  conviction  to  stand,  if  procured  in  viola- 
tion of  his  constitutional  rights.  The  forcible  language 
used  by  Chief  Justice  Fulleb  was,  no  doubt,  inspired 
by  the  nature  of  the  record  before  him ;  but  adopt  it  as 
a  rule  in  this  territory,  in  the  sense  claimed  for  it  by 
the  appellant,  and  New  Mexico  would  soon  become 
the  nursery  of  crime,  and  the  paradise  of  criminals. 
In  other  countries,  where  English  is  the  language  of 
all  the  people ;  where  court  officers  and  jurors  under- 
stand the  language  of  the  judge;  where  the  bailiff  in 
charge  fully  realizes  the  nature  of  his  oath,  and  the 
obligations  thereof ;  where  all  or  a  greater  part  of  the 
jurors  are  able  to  formulate  and  write  down  their  ver- 
dict without  assistance  from  others ;  where  the  facil- 
ities and  conveniences  surrounding  the  jurors  are 
ample  and  suitable;  where  outside  interference  and 
favoritism  are  regarded  as  evidence  of  corruption, — the 
adoption  of  the  rule,  in  the  limited  sense  claimed  by 
the  appellant,  though  not  generally  favored  in  states 
not  bound,  as  we  are,  to  follow  federal  decisions, 
might  not  be  attended  with  great  danger.     Still,  it 
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would  have  a  tendency  to  render  the  administration  of 
criminal  justice  almost  impossible  in  New  Mexico.  A 
harmless  whisper  or  a  meaningless  nod  might  be  suffi- 
cient, in  certain  cases,  to  cheat  the  gallows  of  a  deserv- 
ing victim.  Hence  we  are  constrained  to  hold,  in  the 
present  case,  that  the  trial  judge  was  fully  justified  in 
refusing  to  set  aside  the  verdict  and  grant  a  new  trial. 
We  are  satisfied  that  the  correct  reading  of  the  two 
affidavits  made  by  deputy  sheriff  Hubbell  makes  appar- 
ent the  harmlessness  of  the  communication  between 
himself  and  the  derelict  juror.  As  the  foregoing  is 
the  chief  error,  deserving  attention,  upon  which  the 
defendant  relies  for  a  reversal,  we  are  unable  to  change 
our  opinion,  and  the  judgment  must  stand  affirmed. 

Freeman,  J.,  concurs. 

Seeds,  J.  (dissenting). — Not  being  able  to  arrive 
at  the  same  conclusion  as  the  majority  of  the  court  in 
reference  to  the  disposition  of  this  case,  I  have  thought 
proper  to  briefly  give  my  reasons  for  dissenting.  The 
case  is  before  us  upon  a  rehearing.  I  am  perfectly 
satisfied  with  the  result  upon  the  merits,  but  as  to  the 
error  complained  of,  in  regard  to  the  reprehensible 
conduct  of  one  of  the  jurors,  I  feel  that  we  have,  in 
our  previous  decision,  laid  down  a  rule  which,  while 
then  in  consonance  with  the  great  weight  of  authority, 
is  now,  by  reason  of  a  late  decision  of  the  supreme 
court  of  the  United  States,  not  law  for  this  court.  We 
are  bound  by  the  rulings  of  the  supreme  court  of  the 
United  States.  In  the  case  of  Clyde  Mattox  v.  U.  S.,  146 
U.  S.  140,  150, 13  Sup.  Ct.  Eep.  50,  in  discussing  the 
effect  of  communications  made  to  a  juror  or  jurors  by 
an  officer  of  the  court.  Chief  Justice  Fuller  says: 
*Trivate  communications,  possibly  prejudicial,  be- 
tween jurors  and  third  persons,  or  witnesses,  or  the 
officer  in  charge,  are  absolutely  forbidden,  and  inval- 
idate the  verdict,  at  least  unless  their  harmlessness  is 
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made  to  appear. '^  In  the  previous  decision  of  this 
case  (Territory  v.  Edie,  30  Pac.  Eep.  851)  Chief 
Justice  O'Bkien  says:  '*It  is  now  almost  universally 
established  that,  unless  it  appears  that  such  interfer- 
ence takes  place  for  some  corrupt  or  sinister  purpose, 
or  that  such  conduct  has  been  prompted  by  the  parties, 
and  has  resulted  injuriously  to  one  of  such  parties,  the 
verdict  will  not  be  disturbed,  either  in  civil  or  criminal 
cases."  It  is  quite  apparent  that  these  two  rules  are 
opposed  to  each  other.  The  one  throws  the  burden 
upon  the  territory  to  prove  the  acts  done  not  prejudi- 
cial, they  being  assumed  to  be  such.  The  other  casts 
the  burden  upon  the  accused  to  prove  the  acts  injur- 
ious or  prejudicial  to  him.  The  one  enunciated  by  the 
United  States  supreme  court  must  govern,  provided  it 
is  a  rule  adopted  by  that  court  upon  a  point  directly 
before  them.  It  is  suggested  that  the  rule  is  obiter 
dictum,  but  I  can  not  so  consider  it. 

In  the  case  where  this  rule  is  laid  down,  it  is  true 
that  the  record  shows  that  the  lower  court  refused  to 
consider  the  aflBdavits  of  certain  jurors  which  proved 
the  acts  complained  of ;  and  the  point  was  urged  that 
an  appellate  court  will  not  review  the  action  of  a  trial 
court  in  overruling  a  motion  for  a  new  trial,  that  being 
in  the  sound  discretion  of  the  trial  court.  This  was  not 
denied,  but  the  court  held  that,  as  the  trial  court 
refused  to  consider  the  affidavits,  that  it  had  not  exer- 
cised its  discretion  at  all,  and  hence  jit  proceeded  to 
consider  whether  that  court  ought  to  have  considered 
the  affidavits,  and  how,  and,  in  arriving  at  its  conclu- 
sion that  there  was  error  in  refusing  to  consider  the 
affidavits,  the  court  shows  why,  legally,  they  ought  to 
have  been  considered,  and  in  what  manner.  If  the 
court  had  stopped  short  of  enunciating  the  rule  which 
they  did,  if  it  is  law,  they  would  have  sent  the  accused 
back  to  be  tried  in  accordance  with  a  rule  which  they 
recognized  not  to  be  law.     The  question  before  the 
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sapreme  court  was  not,  alone,  ought  the  affidavits  to 
have  been  received,  but  for  what  pui-posfe.  And  the 
decision  is  that  affidavits  may  be  received  to  show  that 
acts  have  transpired  with  or  in  the  presence  of  jurors 
possibly  prejudicial  to  the  accused,  and,  if  so,  then  a 
sound  discretion  would  at  once  award  him  a  new  trial, 
unless  the  prosecution  made  their  harmlessness  to 
appear.  Without  the  rule  laid  down  the  decision  would 
have  been  valueless  to  the  law,  and  possibly  only  a 
temporary  benefit  to  the  accused.  It  is,  however,  urged 
that  the  affidavits  in  this  case  show  that  the  act  was 
harmless.  There  are  two  objections  to  this  contention: 
First,  I  think  that  they  show  very  plainly  the  possibil- 
ity of  prejudice,  and  not  one  thing  to  explain  away  that 
possible  prejudice.  It  was  well  insisted,  upon  argu- 
ment, that  there  was  a  possibility — ^yes,  a  probability — 
that  the  juror  who  came  and  obtained  the  verdict  in 
the  handwriting  of  an  influential  officer  might,  with 
great  eiBfectiveness,  overcome  the  scruples  of  a  dissent- 
ing juror  by  showing  him  that  his  especial  friend  or 
master  thought  the  accused  guilty.  Where  is  there 
anything  in  the  affidavits  to  show  that  this  possibility 
did  not  occur!  If  there  is  nothing  to  show  this  harm- 
lessness in  the  record,  it  must  be  presumed  that  the 
accused  was  injured.  But,  in  the  second  place,  I 
do  not  believe  that  the  lower  court  ever  used  its  sound 
discretion  upon  the  matter,  and  hence,  under  the 
acknowledged  point  of  the  decision  of  Mattox  v.  U.  S., 
supra,  he  is  entitled  to  a  new  trial.  I  understand  that 
a  "sound  discretion'' means  a  discretion  exercised  upon 
all  the  facts  in  the  case  in  accordance  with  the  law. 
It  must,  then,  be  presumed  that  the  lower  court  passed 
upon  the  affidavits  before  it  under  the  view  of  the  law 
as  then  held  by  this  court, — that,  if  there  was  any 
injury  in  the  act  complained  of  by  the  accused,  it  was 
his  duty  to  establish  "that  such  interference  takes  place 
Vol.  7  n.  m.— 13 


194  Tebkitoey  v.  Epie.  [7  N.  M. 

for  some  corrupt  or  sinister  purpose,  or  that  such  con- 
duct has  been  prompted  by  the  parties,  and  has  resulted 
injuriously  to  pne  of  such  parties.''    It  may  be  con- 
ceded that  the  accused  failed  to  meet  the  requirements 
of  this  rule.     But  that  was  not  the  law,  and  if  the  law, 
as  now  enunciated,  had  been  the  rule  by  which  the 
court  had  exercised  its  discretion,  it  is  possible  that  a 
new  trial  might  have  been  granted  the  accused.     It  is 
no  answer  to  this  position  to  say  that  the  territory 
introduced  another  aflBdavit  which  tends  to  show  the 
harmlessness  of  the  act  complained  of,  for  it  could  not 
have  been  for  that  specific  purpose,  as  there  was  no  law 
then  which  required  such  a  procedure.     It  may  be 
urged  that  we  can  readily  see  by  the  affidavits  that  the 
act  was  harmless,  and  hence  it  is  a  '^vain  thing"  to 
reverse  the  case,  and  send  it  back  for  a  new  trial.     I 
have  shown  already  that  I  do  not  draw  that  conclusion 
from  the  affidavits,  and  it  is  possible  that  the  trial  court 
might  not  arrive  at  that  conclusion.     But  that  is  not 
the  question.     The  accused  was  entitled,  under  the  law, 
to  have  his  motion  for  a  new  trial  passed  upon,  in  the 
first  place,  by  the  trial  court,  not  by  this  court,  accord- 
ing to  the  due  course  of  law.     He  was  entitled  to  a 
sound  legal  discretion  upon  that  right,  and,  not  having 
had  such  a  ruling,  he  has  presumptively  been  prej- 
udiced.    Crime  ought  to  be  punished  with  as  little  delay 
as  possible,  consistent  with  the  orderly  administration 
of  law,   and   without  any  sentimentality.     But  there 
is,  in  my  judgment,  as  great  a  danger,  if  not  greater, 
in  turning  aside  from  the  proper  rules  for  the  adminis- 
tration of  criminal  procedure,  even  where  it  may  be 
clearly  seen  that  no  practical  injustice  is  being  done,  as 
there  is  in  giving  way  to  the  sentimental  expressions  of 
our  nature.     It  is  far  better  that  some  acts  of  wrong 
go  **un whipped  of  justice"  than  that  it  be  known  that 
juries  may  be  tampered  with,  and  yet  their  verdicts 
stand.     The  sure,  unchanging,   and  absolutely  pure 
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administration  of  the  forms  of  law  is  the  only  safe  pro- 
tection for  innocence  and  liberty,  and  under  such  ad- 
ministration it  is  hardly  probable  that  crime  will  fail  of 
being  punished.  I  am  of  the  opinion  that  the  judg- 
ment ought  to  be  reversed. 

Fall,  J. — I  agree  with  the  conclusions  reached  by 
Judge  Seeds. 


[No.  555.    August  22,  1893.] 

JAMES  A.   TOMLINSON,  Appellant,  v.  TERRI- 
TORY OF  NEW  MEXICO,  Appellee. 

GBDfTKAL  Law—Sale  of  Intozioatinq  Liquors  at  Betail,  bt  DRuoaiSTy 
WITHOUT  License — Indiotment. — In  a  prosecution,  on  indictment, 
against  a  druggist,  for  selling  intoxicating  liquors,  at  retail,  without 
license,  an  objection  to  the  indictment,  on  the  ground  that  it  charges 
more  than  one  offense  in  one  count,  is  not  ayailable  on  appeal,  where 
no  effort  was  made  to  have  the  prosecution  elect  upon  which  offense 
the  defendant  should  be  tried,  except  a  motion  to  quash,  which  was 
properly  overruled,  the  defendant  having  pleaded,  the  plea  not  being 
withdrawn,  and  the  venue  having  been  changed. 

Id.— SoAKDALOUS  Brief— Dismissal  of  Appeal. — Where,  on  appeal,  the 
appellant's  brief  contains  such  an  unwarranted  attack  upon  the  trial 
judge,  his  conduct  and  rulings,  as  to  amount  to  a  scandalous  and  im- 
pertinent attack  upon  the  judiciary,  and  the  appellate  court  of  which 
the  judge  below  is  a  member,  the  appellate  court  may,  of  its  own 
motion,  strike  such  brief  from  the  files,  and  affirm  the  judgment 
appealed  from  without  further  investigation. 

Appeal  from  a  judgment  of  the  Fifth  Judicial 
District  Court,  Chavez  County,  convicting  defendant 
of  unlawfully  selling  intoxicating  liquors,  at  retail, 
without  license.  Judgment  affirmed.  Motion  for 
rehearing.     Denied  August  26,  1893,  without  opinion. 

F.  W.  Clancy  for  appellant. 

I.  The  indictment  is  bad,  and  can  not  support 
the  verdict  and  judgment.  Section  4  of  the  act  of  the 
legislative  assembly  of  February  2,  1891,  printed  as 
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chapter  9  of  the  Laws  of  1891,  makes  it  an  offense  to 
carry  on  the  business  of  retail  liquor  dealer  without 
having  first  obtained  a  license ;  and  it  also  makes  it  an 
offense  to  sell  or  attempt  to  sell  any  spirituous ,  malt, 
or  vinous  liquors  without  having  first  obtained  a 
license.  It  will  be  seen  by  an  examination  of  the 
indictment  that  the  defendant  was  charged  with  the 
second  of  these  offenses,  viz.,  selling  liquor  without  a 
license.  It  must  be  borne  in  mind,  however,  that  the 
statute,  when  taken  as  a  whole,  does  not  intend  to 
make  all  selling  of  liquor  without  the  license  an  offense, 
although  the  language  of  section  4  might  appear  to 
mean  this,  at  the  first  glance.  The  license  referred  to 
is  required  only  for  selling  in  quantities  less  than  four 
and  seven  eighths  gallons.  That  is  the  subject-matter 
of  the  whole  act.  Wholesale  liquor  dealers  are  not 
treated  of  at  all.  Their  status  remains  as  fixed  in 
earlier  statutes. 

The  indictment  is  bad — First,  because  it  does  not 
charge  sales  of  liquor  in  quantities  less  than  four  and 
seven  eighths  gallons;  second,  because  it  charges  in 
one  count  more  than  one  offense;  third,  because  it 
fails  to  negative  the  exception  or  defense  contained  in 
section  15  of  the  statute;  fourth,  because  it  fails  to 
state  any  price  for  which  the  liquor  was  sold. 

(1)  The  indictment  actually  charges  defendant 
with  selling  in  quantities  less  than  five  gallons.  It  is 
at  once  apparent  that  he  might  have  so  sold  without 
committing  any  infraction  of  the  law  of  1891,  under 
which  he  is  prosecuted.  He  may  have  sold  four  and 
eight  ninths  gallons,  or  four  and  nine  tenths,  or  any 
other  quantity  between  four  and  seven  eighths  and  five 
gallons,  without  offending  against  the  statute,  and  yet 
his  act  would  come  within  the  language  of  the  indict- 
ment. The  authorities  are  uniform  that  an  allegation 
as  to  quantity  is  essential,  and  its  omission  a  fatal 
defect.    Bish.  on  Statutory  Crimes,  sees.  1034,  1039; 
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State  V.  Chambliss,  45  Ark.  350;  Blakely  v.  State,  57 
Miss.  680;  State  v.  Wilkson,  36  Mo.  App.  380;  People 
V.  Bradt,  10  N.  Y.  Suppl.  158;  State  v.  Shaw,  2  Dev. 
198. 

It  will  undoubtedly  be  urged  that,  while  there  is  a 
mistake  in  alleging  ^ ^quantities  less  than  five  gallons,'' 
yet  the  further  statement  of,  **to  wit,  one  pint,''  cures 
the  error,  and  brings  the  act  charged  within  the  stat- 
ute. This  idea  would  be  equally  sound  if,  instead  of 
five  gallons,  the  indictment  had  said  five  hundred. 
Would  the  indictment  be  good,  under  the  statute, 
alleging  that  defendant  sold  a  pint  of  spirituous  liquor! 
While  there  is  some  diflEerence  of  authority  on  this 
point,  yet  the  better  reasoning  is  against  the  validity  of 
such  an  indictment.  If  the  pleader  had  stated  that  the 
sale  was  of  ^'one  pint,  and  no  more,"  the  allegation 
would  be  good ;  but  there  is  nothing  in  the  indictment 
inconsistent  with  the  sale  having  been  of  more  than 
four  and  seven  eighths  gallons,  and  of  many  pints, 
including  the  one  pleaded.  Arbintrode  v.  State,  67 
Ind.  268;  Grope  v.  State,  Id.  328;  State  v.  Fanning, 
38  Mo.  409;  Struckman  v.  State,  21  Ind.  161;  Com- 
monwealth V.  Odlin,  23  Pick.  279;  People  v.  Bradt,  10 
N,  Y.  Suppl.  158. 

'^As  a  mode  of  applying  this  rule,  a  test  is  often 
given,  thus:  If  all  the  facts  alleged  in  the  indictment 
may  be  true,  and  yet  the  defendant  not  guilty,  the 
indictment  is  insufiScient.  This  plain  reason  may  be 
assigned  for  it:  that  a  verdict  does  nothing  more  than 
verify  the  facts  charged ;  and,  if  these  do  not  show  the 
party  guilty,  he  can  not  be  considered  as  having  vio- 
lated the  statute.  To  apply  these  rules,  this  count 
alleges,  affirmatively,  that  the  defendailt  did  sell  one 
pint,  etc.  To  one  not  accustomed  to  the  accuracy 
applicable  to  these  subjects,  and  so  useful  on  the  whole, 
as  a  security  and  protection  of  the  subject,  it  may  seem 
hypercritical  to  say  that  this  is  not  an  averment  of  a 
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sale  under  fifteen  gallons.  But  is  it  sof  If  fifteen 
gallons  were  sold,  it  would  be  true  that  one  and  many 
pints  were  sold.''  Com.  v.  Odlin,  23  Pick.  279.  In 
the  present  case  all  the  facts  alleged  may  be  true,  and 
yet  the  defendant  not  guilty,  and,  as  shown  in  the  fore- 
going quotation,  the  indictment  must  consequently  be 
insufl3cient.  The  closing  language  in  the  Odlin  case, 
which  is  quoted  in  section  1039  of  Bishop  on  Statutory 
Crimes,  can  not  help  the  indictment  here,  on  account 
of  the  error  in  pleading  five  gallons  instead  of  four  and 
seven  eighths. 

(2)  The  indictment  has  but  one  count,  and  charges 
with  distinctness .  at  least  two  sales,  each  of  which,  if 
any  crime  at  all,  would  be  a  complete  offense  under 
the  statute.  It  may  be  conceded  that  the  addition  of 
the  charge  of  sales  to  ''divers  other  persons''  does  not 
add  to  this  objection,  for  the  reason  that  such  a  phrase 
might,  perhaps,  when  it  follows  a  clear  and  distinct 
averment  of  names  of  purchasers,  be  rejected  as  vague 
and  indefinite  surplusage.  It  is  an  elementary  rule  of 
criminal  pleading  that  an  indictment  must  not,  in  a 
single  count,  chaise  more  than  one  offense.  1  Bish. 
Crim.  Proc,  ch.  18. 

(3)  The  indictment  is  also  bad  because  it  fails  to 
negative  the  possible  defense  contained  in  section  15 
of  the  statute.  That  section  refers  to  sales  by  drug- 
gists in  quantities  less  than  one  quart  when  sold  upon 
the  written  prescription  of  a  regular  physician.  In 
answer  to  this,  it  may  be  plausibly  urged  that  this 
exception  is  not  in  the  same  section  which  declares  the 
offense  and  its  punishment,  and  that,  therefore,  it  is 
not  necessary  for  the  indictment  to  negative  it.  The 
mere  place  in  a  statute  at  which  such  an  exception 
appears  is  no  safe  guide  as  to  the  necessity  of  excluding 
it  from  the  case  by  a  negative  averment.  State  v. 
O'Donnell,  10  R.  I.  475;  U.  S.  v.  Cook,  17  Wall.  173. 
In  the  present  case,  however,  the  necessity  for  such  a 
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negative  statement  will  be  apparent  by  reference  to  the 
indictment  itself,  which  shows  affirmatively  that 
defendant  is  indicted  as  a  ^ ^druggist."  Having  chosen 
thus  to  accuse  him,  it  was  obviously  incumbent  upon 
the  pleader  to  negative  the  defenses  which  the  statute 
gives  to  the  class  of  persons  to  which  defendant  was 
alleged  to  belong.  It  is  hardly  •  necessary  to  cite 
authorities.  1  Bish.  Crim.  Proc,  sec.  631,  et  seq. ; 
Bish.  Stat.  Crimes,  sec.  1042.  The  indictment  ought  to 
have  set  out  that  defendant  sold  in  quantities  less  than 
one  quart,  and  not  to  fill  a  prescription  made  in  writing 
by  a  regular  physician,  or  that  he  sold  in  quantities 
greater  than  one  quart  and  less  than  four  and  seven 
eighths  gallons.     Blakely  v.  State«  57  Miss.  680. 

(4)  The  offense  charged  is  the  unlawful  sale  of 
liquor.  A  most  important  element  of  a  sale  is  the 
price  paid  for  the  thing  sold,  but  there  is  no  allegation 
as  to  price  in  the  indictment.  In  a  similar  case  the 
supreme  court  of  Indiana  says:  ''The  objection  we 
find  to  the  indictment  is  that  there  is  no  allegation  of 
the  price  for  which  the  liquor  was  sold.  On  motion  to 
quash,  this  defect  is  fatal. .  Every  fact  essential  to  be 
proved  should  be  alleged.  Here  the  pleader  alleges  a 
'sale,'  which  is  a  conclusion  from  the  facts,  and  leaves 
the  important  element  of  price,  a  fact  essential  to  sup- 
port the  idea  of  sale,  to  be  inferred.  Perhaps,  had  all 
the  facts  been  stated,  the  court  might  have  considered 
it  a  barter.  It  is  inverting  the  order  of  pleading  to 
allege  conclusions,  and  leave  the  facts  to  inference.'' 
Divine  v.  State,  4  Ind.  240;  State  v.  Lockstand,  Id. 
573;  State  v.  Miles,  Id.  578;  Snyder  v.  State,  5  Id. 
194;  O'Connor  V.  State,  45  Id.  348;  Segur  v.  State,  6 
Id.  451;  Hubbard  v.  State,  11  Id.  554;  State  v.  Jack- 
son, 54  Id.  412;  Neales  v.  State,  10  Mo.  499.  It  is 
only  fair  to  add  that,  notwithstanding  the  well  settled 
doctrine  in  Indiana,  the  authorities  are  very  numerous 
that  it  is  not  necessary  in  such  indictments  to  set  out 
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the  price.  As  it  is  a  new  question  in  New  Mexico,  this 
court  will  undoubtedly  base  its  decision  upon  sound 
reasoning  rather  than  upon  mere  precedent. 

II.  There  being  but  one  count  in  the  indictment, 
not  more  than  one  offense  could  properly  be  proved. 
It  is  a  principle  of  common  law  pleading,  applicable  to 
both  civil  and  criminal  cases,  that  all  pleadings  must 
be  single.  This  rule  naturally  extends  also  to  the  evi- 
dence adduced  to  support  a  pleading,  and  is  applied 
with  great  strictness  to  procedure  in  criminal  trials. 
Hodgman  v.  People,  4  Denio,  236;  Stockwell  v.  State, 
27  Ohio  St.  566;  State  v.  Fierline,  19  Mo.  381;  King 
V.  State,  66  Miss.  506,  6  So.  Rep.  188;  1  Bish.  Grim. 
Proc,  sec.  1124.  Evidence  was  improperly  admitted 
in  the  court  below  of  many  pretended  offenses,  and  it 
is  impossible  to  know  of  which  the  jury  found  defend- 
ant guilty.  Indeed,  it  is  probable  that  they  never 
agreed  on  any  one,  but  part  of  the  jury  may  have 
believed  him  guilty  of  one,  and  another  portion  may 
have  beUeved  him  guilty  of  another;  so  that  there 
may  never  have  been  that  unanimity  in  the  jury  which 
the  law  requires. 

III.  The  admission  of  evidence  in  so-called 
**rebuttal,^^  as  to  offenses  not  specifically  charged  in 
the  indictment,  is  fatal  error.  The  authorities  cited 
under  the  second  point  are  also  applicable  here.  The 
indictment  charged  a  sale  to  Motter  and  to  Pierce,  and 
to  divers  other  persons.  Upon  the  case  in  chief,  evi- 
dence was  given  of  sales  to  Motter  and  Pierce,  and  the 
territory  closed  its  case.  There  is  possibly  some  room 
to  contend  that  defendant  should  then  have  asked  the 
court  to  compel  the  prosecutor  to  elect  as  to  which  of 
the  sales  he  would  proceed  upon ;  but  it  certainly  can 
not  be  seriously  argued  that  the  admission  afterward, 
and  after  defendant  had  closed  his  defense,  and 
against  his  strenuous  objection,  of  the  evidence  of 
Brown    and    Eogers,    was    anything    but     an    out- 
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rageons  invasion  of  defendant's  rights.  These 
witnesses  were  allowed  to  testify,  not  only  as  to 
entirely  different  transactions  from  those  pleaded  in 
the  indictment,  and  from  those  testified  to  in  the  case 
in  chief,  but  also  as  to  matters  of  hearsay,  public 
rumor,  and  transactions  with  other  persons  than  de- 
fendant. No  man  can  say  whether  the  jury  were  per- 
suaded to  find  defendant  guilty  on  account  of  the 
improper  evidence  of  W.  B.  Young  that  defendant  had 
received  consignments  of  liquors;  or  on  account  of  the 
improper  evidence  of  Brown  that  he  had  made  pur- 
chases at  various  times ;  or  on  account  of  the  improper 
statement  forced  into  Brown's  mouth,  with  the  ap- 
proval of  the  court,  that  it  was  a  *  ^notorious  fact  that, 
when  people  wanted  whisky,  they  went  to  that  place, 
and  got  it;"  or  on  account  of  the  extraordinary  evi- 
dence of  Rogers,  who  testified,  not  only  that  he  had 
bought  himself,  but  also  that  he  had  sent  the  bell  boy 
of  the  hotel  to  defendant  for  whisky,  although  he  did 
not  know  what  was  the  result.  I  invite  the  special 
attention  of  the  court  to  this  evidence,  all  vigorously 
objected  to.  If  its  admission  can  be  held  '^harmless 
error,"  then  the  conclusion  is  irresistible  that  it  is 
absolutely  useless  in  any  case  to  urge  upon  an  appellate 
court  any  argument  for  reversal  based  upon  the  admis- 
sion of  improper  and  incompetent  evidence,  no  matter 
how  pre  judical  to  a  defendant  and  utterly  destructive 
of  all  chance  of  his  receiving  a  favorable  consideration 
by  the  jury.  It  may  be  said  that  this  evidence  did  no 
harm  because  defendant,  on  his  own  testimony,  upon 
the  theory  of  the  law  announced  by  the  court  below, 
was  guilty,  and  therefore  properly  convicted.  It  will 
not  be  denied,  however,  that  if,  in  spite  of  all  the  evi- 
dence ofl!ered,  the  jury  had  seen  fit  to  acquit  the  defend- 
ant, the  verdict  must  have  been  allowed  to  stand,  and 
he  would  have  gone  free.  He  had  a  right  to  strive  to 
secure  such  a  verdict,  and  his  chances  of  obtaining  it 
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should  never  have  been  diminished  or  impaired  by 
loading  the  record  with  grossly  improper,  misleading, 
and  damaging  evidence.  Moreover,  it  is  not  true  that 
defendant's  evidence  shows  anything  about  a  large  por- 
tion of  the  facts  testified  to  by  Brown  and  Bogers. 
While  there  is  some  diversity  of  authority  on  the  sub- 
ject, yet  the  better  rule,  as  laid  down  in  many  deci- 
sions, is  quite  well  established  that,  where  error  appears 
in  the  record  of  a  case  brought  up  for  review,  the  pre- 
sumption is  that  the  party  against  whom  the  ruling 
was  made  has  been  prejudiced,  and  it  is  incumbent 
upon  the  opposing  party  to  show  that  no  prejudice 
could  have  resulted  from  the  error.  Thompson  v.  Wil- 
son, 34  Ind.  97;  Railway  Co.  v.  Hunter,  33  Ind.  355; 
Wiseman  v.  Wiseman,  73  Ind.  116;  Wiley  v.  Grivens, 
6  Gratt.  284,  285;  State  v.  Patton,  13  Ired.  422;  Jack- 
son V.  Water  Co.,  14  Cal.  25;  Carpentier  v.  William- 
son, 25  Cal.  167;  Norwood  v.  Kenfield,  30  Cal.  399; 
Kepler  V.  Conklin,  89  Ind.  395;  Peterson  v.  Hutchin- 
son, 30  Ind.  38;  Bank  v.  Mott,  39  Barb.  185;  Thacher 
V.  Jones,  31  Me.  534;  Lane  v.  Crombie,  12  Pick.  177. 
The  court  of  appeals  of  New  York  lays  down  the  rule 
as  follows:  ''If  it  is  possible  that  the  defendant  was 
injured  by  this  error,  the  verdict  must  be  set  aside.  It 
is  not  for  the  defendant  to  show  how  or  to  what  extent 
he  was  prejudiced ;  the  existence  of  the  error  estab- 
lishes his  claim  to  relief.  If  the  plaintiffs  wish  to  sus- 
tain the  verdict,  it  is  for  them  to  show  that  the  error 
did  not  and  could  not  have  affected  it."  Greene  v. 
White,  37  N.  Y.  406,  407.  Two  hundred  years  ago  in 
England,  in  some  cases  judges  directly  ordered  juries 
to  convict  defendants  and  even  threatened  jurors  with 
fine  and  imprisonment  if  they  were  contumacious.  In 
principle,  this  was  no  worse  than  misleading  a  jury  by 
inducing  a  witness  to  state  that  it  was  notorious  that 
defendant  had  been  guilty  of  offenses  similar  to  that 
for  which  he  was  indicted.    Undue  and  improper  per- 
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suasion  from  the  bench  is  quite  as  reprehensible  and 
more  dangerous  to  the  rights  of  the  citizen  than  open 
and  lawless  threats. 

IV.  It  was  a  gross  abuse  of  judicial  discretion  to 
refuse  to  change  the  venue  of  the  case  to  some  county 
outside  of  the  Fifth  judicial  district.  It  is  conceded 
that  an  application  for  a  change  of  venue,  for  reasons 
and  under  circumstances  different  from  those  specified 
in  the  statute,  is  addressed  to  the  discretion  of  the 
court,  and  is  reviewable  only  when  an  abuse  of  that 
discretion  is  apparent.  The  authorities  are  uniform, 
however,  that  the  discretion  is  judicial,  and  not  per- 
sonal. Walker  v.  State,  42  Tex.  376.  In  the  case  of 
Dupree  v.  State,  2  Tex.  App.  617,  the  doctrine  is  clearly 
announced:  **The  discretion  given  to  the  district 
judge  in  passing  upon  the  merits  of  the  application  is 
a  judicial,  and  not  a  personal,  discretion;  and  his 
action  may  be  revised  by  this  court,  on  appeal,  when 
properlyjpresented  by  a  bill  of  exceptions,  as  is  done 
in  this  case."  By  reference  to  the  record  it  will  be 
seen  that  one  of  the  grounds  upon  which  the  change  of 
venue  was  asked  was  prejudice  on  the  part  of  the  judge 
of  such  a  character  that  defendant  could  not  have  a 
fair  trial.  There  can  be  no  doubt  that  no  defendant 
should  be  tried  before  a  judge  entertaining  such  a  prej- 
udice, and  there  can  be  no  doubt  in  the  present  case 
that  the  afiSdavits  presented  stated  facts  and  circum- 
stances which,  if  true,  lead  irresistibly  to  the  conclu- 
sion that  such  a  prejudice  did  exist  in  the  mind  of  the 
judge.  The  record  does  not  show  that  any  finding  was 
made  by  the  court  as  to  the  truth  or  suflSciency  of  the 
affidavits,  except  as  such  finding  may  be  inferred  from 
the  prompt  denial  of  the  motion.  I  assert  with  confi- 
dence that  the  affidavits  were  sufficient,  if  true.  The 
question  is  as  to  what  we  can  learn  from  the  record  as 
to  their  truth,  for  in  this  court  we  are  limited  to  what 
appears  in  the  record.    It  is  obviously  a  delicate  and 
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difBcnlt  task  to  obtain  light  on  such  a  subject  from  the 
record  of  a  case.  A  judge  may  be  filled  with  the  most 
violent,  unjust,  unfair,  and  unreasoning  prejudice 
against  a  defendant,  and  may  be  swayed  by  his  feeling 
throughout  the  whole  trial  to  the  great  injury  of  his 
victim,  and  yet  the  record,  on  paper,  may  present  no 
evidence  of  the  true  state  of  affairs.  The  judge  may, 
by  every  shade  of  manner,  by  every  tone  of  his  voice,  by 
every  glance  of  his  eye,  express  and  convey  to  the  jury 
his  absolute  loathing  and  contempt  for  the  defendant, 
but  we  would  be  able  to  discover  nothing  of  this  in  the 
record  if  the  judge  be  discreet  of  speech;  but,  if  we 
find  positive  evidences  in  the  record  of  the  existence  of 
a  prejudice  in  the  mind  of  the  judge,  we  may  properly 
infer  the  existence  of  all  the  other  unrecordable  evi- 
dences and  expressions  of  such  prejudice  during  the 
trial  and  in  the  presence  of  the  jury.  No  one  can  fully 
measure  the  effect  on  a  jury  of  such  conduct  by  a 
judge.  Jurors  are  apt  to  look,  and  properly,  upon  the 
judge  as  the  personification  and  embodiment  of  the 
majesty  of  the  law,  and  to  attach  unlimited  importance 
to  his  every  word,  look,  and  gesture.  The  policy  of 
allowing  litigants  absolute  power  of  escape  from  the 
persecution  of  a  judicial  enemy  has  been  sanctioned  by 
legislative  enactment  in  a  number  of  states.  Turner 
V.  Hitchcock,  20  Iowa,  311 ;  Berner  v.  Frazier,  8  Iowa, 
77;  McGoon  v.  Little,  2  Gilman,  42;  Leyner  v.  State, 
8  Ind.  491.  Courts  should  be  quite  as  careful  and 
zealous  to  guard  the*  rights  of  the  citizen  as  any  legis- 
lature. 

Now,  what  do  we  find  in  the  record  indicative  of 
the  sentiment  and  feeling  of  the  judge  toward  the 
defendantt  There  are  the  affidavits  of  defendant  and 
his  counsel,  Mr.  Oullinane,  a  practicing  member  of  the 
bar,  in  good  standing.  It  is  easy  to  understand  how 
difficult  it  is  for  a  lawyer  to  bring  himself  to  so  assail 
the  judge  before   whom  he  appears,  and  we  must 


Ang.  1893]      ToMLiNSON  v.  Tebbitoby.  205 

believe  that  either  he  has  good  cause  for  doing  so,  or 
is  a  most  wicked  and  depraved  person.  An  examina- 
tion of  the  record  will  reveal  enough  in  the  action  of 
the  judge  himself  to  justify  the  afiSdavits,  and  to  lead 
to  an  almost,  if  not  quite,  conclusive  presumption  that 
the  atmosphere  of  the  court  room  was  so  decidedly 
unfriendly  as  to  be  very  hurtful  to  defendant.  Next, 
we  have  the  application  and  affidavit  for  a  continuance, 
which  was  promptly  denied  without  any  counter  show- 
ing. As  this  affidavit  will  be  referred  to  later  in  this 
brief,  it  is  sufficient  at  this  point  to  say  that  it  fully 
met  all  the  requirements  of  the  statute  on  the  subject 
of  continuances.  Comp.  Laws,  1884,  sec.  2049.  Yet 
the  judge  needed  no  active  opposition  to  the  applica- 
tion to  enable  him  to  say  that  there  was  nothing  in  it. 
Then  the  judge,  with  equal  promptness,  held  the 
indictment  good,  notwithstanding  its  many  deform- 
ities, and  it  is  hardly  credible  that  he  could  have  given 
it  any  serious  and  careful  consideration.  When  the 
defendant's  counsel,  with  the  view  of  affecting  the 
credibility  of  the  witness  Hotter,  asked  him  if  he  did 
not,  aa  a  matter  of  fact,  go  to  defendant's  store  to  get 
evidence  against  defendant,  the  court  excluded  the 
question.  Certainly,  if  not  blinded  by  some  over- 
powering feeling,  the  judge  would  have  known  that 
such  a  question  was  eminently  proper.  There  are 
numerous  other  adverse  rulings  in  the  record,  of  which 
no  notice  will  be  taken  here,  because  the  most  of  them 
are  merely  consistent  with  the  theory  of  the  law  held 
by  the  court  below.  Attention  is  called,  however,  to 
the  admission  of  the  evidence  of  Brown  and  Eogers, 
which  was  in  no  sense  proper  in  rebuttal,  nor  other- 
wise admissible,  as  has  been  already  shown,  and  to  the 
remarks  and  questions  of  the  judge,  who  seems  to 
have  been  under  some  apprehension  that  the  defend- 
ant might  escape  if  he  did  not  assist  the  prosecution. 
He,  in  effect,  tells  a  witness  to  state  that  he  went  to 
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defendant  ^'for  the  purpose  of  buying  liquor  as  he 
would  have  bought  it  from  a  saloon."  Attention  is 
also  called  to  the  extraordinary  question  allowed  by 
the  court,  and  to  the  evidence  as  to  transactions  be- 
tween witness  and  a  bell  boy,  with  which  defendant 
had  nothing  to  do,  and  to  the  truly  marvelous  exami- 
nation of  the  same  witness  by  the  court,  in  which  the 
judge  sought  to  browbeat  the  witness  into  giving 
grossly  improper  evidence  against  defendant,  which 
would  be  well  calculated  to  prejudice  the  jury  against 
him.  Lastly,  we  have  the  instructions  of  the  court, 
which,  taken  as  a  whole,  are  violently  unfair  to  the 
defendant,  stating  again  and  again  with  great  emphasis 
the  most  unfavorable  views  of  the  case,  as  though  the 
judge  were  still  fearful  that  the  jury  would  fail  him. 
And,  after  this,  the  judge  sentences  defendant  to  pay 
the  highest  fine  permitted  by  the  law.  So  far  as  the 
record  shows,  defendant  was  not  a  hardened  criminal, 
whose  first  conviction  should  be  thus  severely  pun- 
ished. Indeed,  the  record  shows  clearly  that  he  was 
acting,  as  he  thought,  within  his  right  under  the  law, 
and  that  he  can  not  possibly  be  considered  as  a  willful 
and  intentional  lawbreaker,  if  he  is  guilty  at  all.  But 
no  consideration  of  this  sort  appears  to  have  entered 
the  mind  of  the  judge.  Is  there  not  in  all  this  such 
strong  indication  of  a  feeling  of  hostility  to  the  defend- 
ant, so  overpowering  as  to  blind  and  pervert  the  judg- 
ment of  the  judge,  and  thus  render  him  incapable  of 
giving  the  defendant  a  fair  trial t  In  closing  this 
branch  of  the  case,  I  desire  to  say  that  I  have  never 
had  so  unpleasant  a  task,  and  that  nothing  but  a  sense 
of  the  absolute  and  unavoidable  duty  which  I  owe  my 
client  could  induce  me  to  criticise  any  judge,  as  I  am 
compelled  to  do  in  this  case. 

Another  ground  for  change  of  venue  was  local 
prejudice  in  Chavez  county,  as  to  which  no  investiga- 
tion was  made  by  the  court,  but  was  passed  upon  evi- 
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dently  as  though  the  judge  considered  the  matter  one 
of  ''personal,"  and  not  ''judicial,"  discretion,  and 
needed  no  evidence  to  inform  his  judicial  conscience. 

5.  Defendant  should  have  been  allowed  to  show 
in  his  defense  that,  as  a  druggist,  he  made  the  sales  of 
Uquor  testified  about,  upon  prescriptions  written  by 
him  as  a  physician,  and  given  in  good  faith  to  his 
patients.  Boom  v.  State,  10  Tex.  App.  418;  State  v. 
Clevenger,  25  Mo.  App.  654.  See,  also,  the  following 
cases  treating  of  similar  questions :  Commonwealth  v. 
Reynolds,  12  S.  W.  Eep.  132;  Parker  v.  Common- 
wealth, Id.  276;  State  v.  Larrimore,  19  Mo.  391;  State 
V.  Bay,  72  N.  C.  254;  State  v.  Mitchell,  28  Mo.  563. 

There  is  nothing  in  section  15,  chapter  9,  Laws, 
1891,  which  suggests  that  a  regular  physician,  who  is 
also  a  druggist,  can  not  write  such  a  prescription,  nor 
anything  which  prevents  any  druggist  from  filling  any 
such  prescription,  no  matter  by  whom  written,  if  the 
writer  be  a  regular  physician.  In  the  instructions  to 
the  jury  great  stress  was  laid  on  the  word  "received''  as 
showing  that  the  prescription  must  come  from  some 
other  person  than  the  druggist.  The  ordinary  routine 
as  to  a  prescription  is  that  it  is  given  by  the  physician 
to  his  patient,  and  by  the  latter,  or  by  someone  for 
him,  presented  to  a  druggist  who  then  "receives"  it. 
But  it  often  happens  that  the  doctor  himself  takes  it  to 
the  druggist,  and  where  the  druggist  and  the  physician 
are  the  same,  it  usually  happens  that  the  writer  takes 
it  into  his  drug  store,  there  compounds  it,  and  files  it, 
as  he  would  a  prescription  from  any  other  source. 
Does  he  not  act  as  the  agent  of  the  patient  in  present- 
ing it  at  a  drug  store,  whether  that  of  another  person 
or  his  ownf  And,  in  each  of  these  cases,  does  not  the 
druggist  "receive''  the  prescription  in  every  sense  of 
the  word|  except  the  most  narrow  and  literal  T 
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And  yet  the  courts  of  New  Mexico — or  one  of  them 
— ^seek  to  brand  as  a  criminal  one  who  has  done  this, 
and  no  more. 

Edwabd  L.  Babtlett,  solicitor  general,  for  the 
territory. 

**  Where  a  party  complains  of  an  alleged  erroneous 
decision  of  the  court  trying  the  case,  either  in  the  exclu- 
sion or  admission  of  evidence,  he  must  point  out  in  his 
motion  for  new  trial,  with  reasonable  certainty,  the 
particular  evidence  admitted  or  excluded ;  otherwise  the 
court  below  need  not,  and  this  court  will  not,  consider 
such  alleged  erroneous  decision.''  Territory  v.  Ander- 
son, 4  N.  M.  (Gil.)  228,  and  cases  cited. 

The  manner,  looks,  gestures,  or  inadvertent 
remarks  of  the  court  will  not  be  considered,  only  what 
api)ears  on  the  record.  Territory  v.  O'Donnell,  4  N. 
M.  (Gil.)  211. 

The  granting  or  refusal  of  a  continuance  rests  in 
the  discretion  of  the  trial  court,  and  its  determination 
will  not  be  disturbed  in  this  court.  Territory  v.  Ander- 
son, 4  N.  M.  (Gil.)  219;  Territory  v.  Kelley,  2  N.  M. 
292-301 ;  Thomas  v.  McCormick,  1  N.  M.  371 ;  1  Bish. 
Grim.  Proc,  sec.  951,  and  cases  cited. 

Statutes  providing  for  the  submission  of  special 
questions  of  fact  to  the  jury,  upon  the  application  of 
either  party,  do  not  apply  to  criminal  prosecutions, 
only  to  civil  cases.  2  Thomp.  on  Trials,  sec.  2683; 
State  V.  Eidley,  48  Iowa,  370;  State  v.  Fooks,  65  Id. 
196-199;  2  McLean's  Ann.  Stat.  (Iowa),  sec.  4015; 
People  V.  Marion,  29  Mich.  40;  Cooley's  Const.  Lim., 
sees.  321-323. 

But  granting  that  such  special  questions  of  fact 
must  be  submitted  in  a  criminal  case,  then  only  such 
need  be  submitted  as  bear  upon  facts  material  to  the 
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issue,  and  whose  answers  may  in  some  way  control  or 
affect  a  general  verdict.  It  is  useless  to  compel  a  jury 
to  answer  a  question  whose  answer,  whatever  it  may  be, 
can  have  no  bearing  upon  the  general  verdict.  City  of 
Wyandotte  v.  White,  13  Kan.  191-196. 

A  druggist,  who  is  a  duly  qualified  physician,  can 
not  sell  on  his  own  prescription.  Commonwealth  v. 
Gould,  33  N.  E.  Rep.  656;  Black  on  Intoxicating  Liq- 
uors, sec.  216;  State  v.  Anderson,  81  Mo.  78;  Tilford 
V.  State,  109  Ind.  359;  10  N.  E.  Rep.  107;  Gault  v. 
State,  34  Ga.  536;  Brinson  v.  State,  8  So.  Rep. 
(Ala. )  522 ;  Commonwealth  v.  Minor,  88  Ky.  422 ;  11 
8.  W.  Rep.  472;  State  v.  Atkinson,  11  S.  E.  Rep. 
(S.  C.)693. 

The  ultimate  question  in  all  such  cases  is  always  as 
to  the  purpose  for  which  the  article  is  to  be  used,  and 
the  good  faith  of  the  parties;  and,  even  if  the  sale  was 
made  under  the  direction  and  prescription  of  the  phy- 
sician, that  is  not  sufficient,  unless  it  is  also  shown  that 
it  was  prescribed  for  medical  purposes.  Black  on 
Intoxicating  Liquors,  sec.  206;  State  v.  Curtis,  29  Kan. 
277. 

The  question  of  good  faith  must  be  determined 
upon  the  facts  of  each  particular  case,  with  such  light 
as  can  be  derived  from  the  general  character  and  con- 
duct of  defendant's  business.  And  the  burden  of 
proof  is  on  the  defendant  to  show  that  the  sale  was 
lawful.  Black  on  Intoxicating  Liquors,  sec.  210,  and 
cases  cited. 

The  act  of  1891  prohibits  the  sale  of  liquor  with- 
out license  in  this  territory;  and,  if  liquor  was  sold 
without  license,  as  was  admitted  in  this  case,  the  bur- 
den of  proof  that  it  waa  lawfully  sold  is  on  the  defend- 
ant. State  V.  Clougtily,  73  Iowa,  626,  35  N.  W.  Rep. 
652;  Greenlf.  on  iiJv.,  sec.  79. 

VOJL.  7  n.  M. — 14 
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Brief  of  Mr.  Clancy  on  motion  for  rehearing. 

Misconduct  of  counsel,  no  matter  how  gross,  should 
not  be  visited  upon  the  client,  unless  that  client  has 
actively  participated  therein.  The  punishment  should 
be  confined  to  the  guilty  party,  and  not  extended 
beyond  him.  This  is  so  obviously  in  harmony  with  all 
sense  of  justice  that  the  mere  statement  would  seem  to 
be  suflBcient  to  carry  conviction  with  it.  If  any  author- 
ities exist  directly  in  point,  I  have  not  had  sufficient 
time  to  find  them ;  but  there  are  a  few  cases  in  which 
courts  have  recognized  the  propriety  of  punishing 
counsel,  rather  than  clients,  for  professional  misbe- 
havior. Brown  v.  Brown,  4  Ind.  627;  Loveland  v. 
Jones,  Id.  184;  Eane  v.  Van  Vranken,  5  Paige,  62; 
Powell  V.  Eane,  Id.  265 ;  Cushman  v.  Brown,  6  Paige, 
539;  Powell  v.  Kane,  2  Edw.  Ch.  450;  Partridge  v. 
Jackson,  Id.  521.  Most  strongly  should  this  rule  be 
applied  in  criminal  cases,  in  which  defendants  may  be 
deprived  of  reputation,  liberty,  or  even  of  life,  without 
any  fault  of  their  own,  if  the  views  of  the  court  are  to 
prevail.  I  feel  that  I  should  say,  on  behalf  of  my 
client,  that  we  are  not  personally  acquainted ;  that  we 
have  never,  so  far  as  I  know,  even  seen  ea<5h  other ; 
that  I  have  had  no  communication  with  him  as  to  the 
facts  or  merits  of  the  case,  nor  as  to  how  I  should  con- 
duct it ;  and  that  he  ought  not  to  be  held  responsible 
for  anything  which  I  have  done. 

If,  in  my  earnest  effort  to  do  my  whole  duty  to  a 
client  who  has  intrusted  his  case  to  me,  I  have  exceeded 
the  bounds  of  legitimate  and  proper  criticism  of  the 
trial  court,  I  have  done  so  unconsciously.  In  view  of 
the  severe  opinion  of  the  court,  and  in  view  of  the 
respect  which  every  member  of  the  bar  ought  always  to 
exhibit  toward  the  courts  before  which  he  appears,  I 
desire  to  express  my  regret  that  any  act  of  mine  could 
have  called  forth  from  any  court  such  condemnation, 
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and  to  8ay,  although  guiltless  of  any  intentional  offense, 
that  anything  which  even  appears  to  the  court  improper 
is  a  fit  subject  for  apology,  which  I  now  offer  to  the 
highest  tribunal  of  the  territory,  I  may  also  properly 
repeat  here  that  which  I  said  with  great  emphasis 
upon  the  oral  argument,  although  the  court  appears  to 
have  overlooked  it,  and  that  is  that  I  did  not  intend  to 
make  any  attack  upon  the  honesty  or  honor  or  motives 
of  the  district  judge,  but  to  confine  myself  to  legiti- 
mate criticism  of  his  official  conduct. 

It  is  respectfully  submitted  that  this  case  ought  to 
receive  some  further  consideration  from  this  court. 

OPINION. 

Fall,  J. — The  indictment  on  which  defendant  was 
convicted  is  aa  follows:  **The  grand  jurors  for  the  ter- 
ritory of  New  Mexico,  taken  from  the  body  of  the  good 
and  lawful  men  of  the  county  of  Eddy,  aforesaid,  duly 
elected,  impaneled,  sworn,  and  charged  at  the  term 
aforesaid  to  inquire  in  and  for  the  body  of  the  county  of 
Eddy  aforesaid,  upon  their  oaths  do  present  that  James 
A.  Tomlinson,  druggist,  late  of  the  county  of  Eddy,  in 
the  territory  of  New  Mexico,  on  the  tenth  day  of  April, 
in  the  year  of  our  Lord  one  thousand,  eight  hundred 
and  ninety-two,  at  the  county  of  Eddy  aforesaid,  and 
on  divers  other  days  between  that  day  and  the  day  of 
finding  this  indictment,  unlawfully  did  sell  and  offer 
for  sale  to  one  E.  S.  Motter  and  to  one  R.  H.  Pierce, 
and  to  divers  other  persons  whose  names  are  to  the  said 
grand  jurors  unknown,  divers  spirituous,  malt  liquors, 
and  wine,  of  quantities  less  than  five  gallons  at  the 
same  time  to  the  same  person,  to  wit,  one  pint  of  beer, 
one  pint  of  whisky,  and  one  pint  of  wine,  without  hav- 
ing first  obtained  a  license  therefor  in  the  manner  pro- 
vided by  the  laws  of  the  territory  of  New  Mexico,  against 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  territory  of 
New  Mexico,^' 
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Defendant  was  arraigned  and  pleaded  on  the 
twenty-third  of  March,  1893,  and  on  the  next  day  he 
moved  the  court  for  a  change  of  venue  to  some  county 
outside  of  the  Fifth  judicial  district,  in  which  Eddy 
county  is  situated,  upon  the  grounds  of  local  prejudice 
against  him  in  that  county,  and  of  prejudice  in  the 
mind  of  the  judge  of  the  district  against  defendant. 
The  venue  was  accordingly  changed  to  Chavez  county, 
another  county  within  the  same  district.  On  the 
thirtieth  of  March,  in  the  court  for  Chavez  county, 
defendant  renewed  his  motion  for  a  change  of  venue  to< 
some  county  beyond  the  district,  upon  the  ground  of 
local  prejudice  in  that  county,  and  on  account  of  the 
alleged  prejudice  of  the  judge,  which  motion  was  denied. 
Defendant  then  moved  for  a  continuance,  and  his 
motion  was  denied.  He  then  made  a  motion  to  quash 
the  indictment,  which  was  denied.  Defendant  was 
then,  on  the  same  day,  tried,  and  a  verdict  of  guilty 
rendered.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  made  and  denied,  and  defendant  was 
sentenced  to  pay  a  fine  of  $500. 

The  prosecution  proved  on  the  trial  a  sale  of  liquoj 
to  each  of  the  persons  named  in  the  indictment,  Motter 
and  Pierce,  and  defendant  attempted  to  defend  upon 
the  ground  that  the  sales  had  been  made  by  him  as  a 
druggist,  upon  prescriptions  made  by  him  as  a  regular 
physician,  this  defense  being  founded  upon  section  15 
of  the  statute,  which  provides  **that  nothing  in  this  act 
shall  be  construed  so  as  to  tax  druggists  for  selling 
liquors  in  quantities  less  than  one  quart  when  sold  to 
fill  a  prescription  made  in  writing  (not  printed)  by  a 
regular  physician,  and  that  a  separate  prescription 
shall  be  received  and  filed  by  the  druggist  for  each  sale 
made,  not  to  be  drank  at  the  place  of  sale  or  upon  the 
premises  where  sold. ' '  The  court  excluded  all  evidence 
in  support  of  this  defense,  holding  that  the  druggist 
and  physician  referred  to  in  the  statute  could  not  be 
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the  same  person.  After  this,  in  rebuttal  and  against 
defendant's  objections,  other  persons  were  allowed  to 
testify  as  to  other  sales  of  liquor  by  defendant. 

After  the  aflBrmance  of  the  judgment,  defendant 
made  a  motion  for  a  rehearing,  on  the  following 
grounds:  (1)  Because  the  court  has  failed  to  con- 
sider the  point  made  by  appellant  as  to  the  admission 
of  improper  evidence  against  appellant.  (2)  Because 
the  court  has  failed  to  consider  the  point  made  by 
appellant  as  to  the  denial  of  his  motion  for  a  continu- 
ance. (3)  Because  the  court  has  failed  to  look  into  a 
large  number  of  the  rulings  and  decisions  of  the  court 
below  as  to  which  error  has  been  assigned  by  appellant. 
(4)  Because  the  court  has  refused  to  consider  the 
objections  to  the  suflSciency  of  the  indictment,  and  has 
put  its  refusal  upon  a  ground  not  suggested  in  the 
briefs  nor  upon  the  argument,  and  as  to  which  counsel 
have  had  no  opportunity  of  being  heard.  (5)  Because 
the  court,  in  holding  that  good  faith  was  no  element  of 
appellant's  defense,  passes  upon  a  question  of  fact  as 
to  which  a  jury  alone  is  competent  to  decide,  and  which 
was  excluded  from  the  consideration  of  the  jury  in  the 
court  below.  (6)  Because  two  members  of  the  court 
base  the  decision  principally,  and  two  other  members 
entirely,  upon  the  misconduct  of  counsel,  which  should 
have  no  effect  upon  the  merits  of  the  case. 

I  am  of  opinion  that  the  judgment  should  be 
affirmed..  While,  under  some  of  the  authorities,  the 
charge  of  the  court  might  have  been  erroneous,  in  so 
far  as  stating  that  no  druggist  could  defend  by  show- 
ing that  he  sold  the  liquor  on  his  own  prescription  as 
a  physician^  still,  under  the  evidence  in  this  cause,  good 

faith  was  no  element  of  the  defense.    No 

Sals  of  intoxica-  -111  .1 

r!Sfii "S"°dru*.'  effort wasmadetohavetheprosecution elect 

FicenM  f^fndict.    ^^  to  whlch  offcusc  tho  defendant  should  be 

"•"'•  tried  upon,  except  the  motion  to  quash, 

which  was  properly  overruled ;  the  defendant  having 
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pleaded,  the  plea  not  being  withdrawn,  and  the  venue 
having  been  changed.  The  record  discloses  beyond  the 
peradventure  of  a  doubt  that  the  defendant  was  by  a 
device  seeking  to  evade  the  law;  and,  under  the  aggra- 
vating circumstances  of  the  case,  the  fine  of  the  full 
limit  of  the  law  was  properly  imposed. 

Further,  the  brief  for  defendant  in  this  cause  con- 
tains such  an  unwarranted  attack  upon  the  trial  judge, 

his  conduct,  rulings,  and  instructions,  as 

Scandalous  brief:    .  .     .  ji  -i.  ,• 

dismissal  of  ap-  to  amouut  to  a  scandalous  and  imperti- 
^  *  nent  attack  upon  the   judiciary  of  the 

territory  and  of  this  court,  of  which  the  nisi  prius  judge 
is  a  member,  which  would  warrant  us  of  our  own 
motion  in  striking  the  brief  and  argument  from  the 
files,  and  affirming  the  decision  without  further  investi- 
gation. It  is  proper  for  defendant  to  show  errors,  and 
apply  law  to  the  same ;  but  to  allow  an  attorney  to 
come  into  this  court,  and  criticise  and  question,  com- 
ment upon,  and  condemn  the  motives  which  actuated 
the  judge  in  his  rulings  below,  would  be  to  place  the 
defendant  above  the  law,  and  to  subject  the  courts  of 
this  territory  to  wild  tirades  of  abuse  from  any  person 
of  a  malignant  or  depraved  mind, — would  be  lowering 
the  dignity  of  the  bench,  and  subversive  of  good  gov- 
ernment.   The  judgment  should  be  affirmed. 

Seeds,  J.,  concurs. 

O^Beien,  C.  J.,  and  Lee,  J. — We  concur  in  the 
foregoing  conclusion,  on  the  ground  that  the  appeal 
should  be  dismissed  on  account  of  the  unwarranted 
attack  upon  the  official  conduct  of  the  trial  judge  in 
appellant's  printed  brief. 
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[Ko.  636.    Aogast  23,  1893.] 

NEW  MEXICO  &  SOUTHERN  PACIFIC  RAIL- 
ROAD COMPANY,  Plaintiff  in  Eebob,  v. 
JAMES  H.  MADDEN,  Defendant  in  Ebkob. 

Judgment  Entbt— -Joint  Dxfkndants.— Where  an  aetion  in  tort  against 
two  railroad  companies,  in  which  both  defendants  pleaded,  is  prose- 
cnted  to  judgment,  without  severance  or  dismissal  as  to  either, 
though  the  entry  of  the  first  judgment  is  against  the  "defendant"  in 
cause  number  2691,  indorsed  "James  H.  Madden  v.  New  Mexico  & 
Southern  Pacific  Railroad  Go.  et  al.,"  and  afterward  another  judg- 
ment against  the  "defendants,"  and  the  entry  indorsed  "James  H. 
Madden  v.  New  Mexico  &  Southern  Pacific  Railroad  Co.,  and  the  A., 
T.  &  8.  F.  R.  R.  Co.,  No.  2691,"  the  judgment  is  against  both.  When 
the  singular  number  appears  it  may  be  construed  as  plural,  and  vice 
▼ersa.    Comp.  Laws,  1884,  sec.  1851. 

Id  .  — Ebrob,  Writ  of,  bt  Onb  of  Two  Defendants— Motion  to  Quash.— 
Where  in  such  aetion,  judgment  is  rendered  against  both  defendants 
jointly,  either  may  bring  error  to  review  the  judgment  without  join- 
ing the  other  codefendant,  and  a  motion  to  quash  the  writ,  on  the 
ground  that  the  suit  was  against  both  while  the  cause  was  submitted 
and  judgment  really  rendered  only  against  one  of  the  defendants,  the 
writ  will  be  overruled. 

Error,  from  a  judgment  for  plaintiff,  to  the 
Second  Judicial  District  Court,  Bernalillo  County. 
Motion  of  defendant  in  error  to  quash  writ  overruled, 
and  cause  remanded,  with  instructions  to  the  court 
below  to  set  aside  the  judgment  as  to  the  New  Mexico 
&  Southern  Pacific  Bidlroad  Company. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Childers  and  H.  L.  Waldo  for  plaintiff  in 
error. 

The  plaintiff  was  a  naked  trespasser,  and,  under 
the  circumstances  of  this  case,  should  not  have  been 
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allowed  to  recover.  A.,  T.  &.  S.  F.  R.  R,  Co.  v.  Can- 
delaria,  6  N.  M.  266,  and  cases  cited. 

There  was  a  failure  of  proof  to  make  out  the  case 
described  in  the  declaration.  Waldier  v.  Railroad  Co., 
71  Mo.  514;  2  Am.  andEng.  R.  R.  Cases,  148, 160;  Bat- 
terton  v.  Railroad,  49  Mich.  184;  8  Am.  and  Eng.  R. 
R.  Cases,  123 ;  Schindler  v.  Railroad,  42  Id.  205 ;  64 
Mich.  279;  Central  R^y  Co.  v.  Hubbard,  12  S.  E.  Rep. 
(Ga.)  1020;  Wabash  R'y  Co.  v.  Friedman,  30  N.  E. 
Rep.  353. 

The  defendants  were  injured  by  the  instruction 
set  out  in  the  third  assignment  of  error.  Beaver  v. 
Taylor,  1  Wall.  657;  Clark  v.  Dulcher,  9  Cow.  674; 
Wordell  v.  Hughes,  3  Wend.  418. 

The  case  must  be  reversed  as  to  the  New  Mexico  & 
Southern  Pacific  Railroad  Company  as  there  is  an 
entire  absence  of  evidence  in  any  way  connecting  it 
with  the  accident,  and  the  judgment  being  a  joint 
judgment  against  it  and  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Company,  it  must  be  reversed  as  to 
both.    1  Black  on  Judgments,  sec.  211. 

Wabhen,  Febgusson  &  Bbuneb  and  Collieb  & 
Mabbon  for  defendant  in  error. 

The  judgment  should  be  corrected  only  so  far  as 
plaintiflE  in  error  is  adversely  aflEected.  Ricketson  v. 
Richardson,  26  Cal.  149;  Hopkins  v.  Orr,  124  U.  S. 

This  is  especially  true  in  actions  ex  delicto.  Black 
on  Judgments,  sec.  208 ;  Hayden  v.  Woods,  20  N.  W. 
Rep.  345 ;  Cauthorn  v.  Cauthorn,  8  Ore.  138. 

Though  a  judgment  is  joint  in  form  it  may  be 
several  in  fact  and  law.  Hanrick  v.  Patrick,  119  U. 
S.  156. 

Such  a  judgment  maybe  reversed  in  part  and 
affirmed  in  part.  Todd  v.  Daniels,  16  Pet.  521 ;  Cox 
V.  United  States,  6  Id.  172. 
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An  appeal  brings  up  for  review  only  that  which 
was  decided  adversely  to  appellant.  Louden  v.  Shelby 
County,  104  U.  S.  771 ;  Coggeshall  v.  United  States, 
2  Wall.  283. 

Fall,  J. — This  is  upon  error  from  Bernalillo 
county,  and  the  cause  is  submitted  upon  motion  of 
defendant  in  error  to  quash  the  writ,  and  also  upon 
the  merits.  The  motion  to  quash  is  based  upon  the 
ground  that  the  suit  was  against  both  plaintiflE  in  error 
and  the  Atchison,  Topeka  &  Santa  Fe  Railroad,  while 
the  cause  was  submitted  and  judgment  really  rendered 
only  against  the  latter,  or  the  Atchison,  Topeka  & 
Santa  Fe  Bailroad  Company.  It  is  also  contended 
that,  if  the  judgment  was  against  both,  then,  without 
notice  of  severance,  both  should  have  sued  out  writ. 
The  record  is  confused.  The  action  was  against  both 
parties  mentioned,  and  each  pleaded.  The  cause  was 
Judgment  entry-  uumbcred  2691,  aud  upou  the  record  is  at 
joint  defendant^.  ^^^^^  indorscd,    '^Jamcs  H.  Madden  v. 

New  Mexico  &  Southern  Pacific  E.  E.  Co;''  at  other 
times,  **N.  M.  &  S.  P.  E.  E.  Co.  et  al. ;"  again, 
"Madden  v.  A.,  T.  &  S.  F.  E.  E.  Co,''  etc.  No  sev- 
erance was  had  and  no  dismissal  entered.  The  jury  **find 
for  plaintiflE,"  and  the  first  judgment  is  against  the  "de- 
fendant," in  the  cause  number  2691,  indorsed  James 
H.  Madden  v.  New  Mexico  &  Southern  Pacific  Eailroad 
Co.  et  al,"  and  afterward  appears  another  against  the 
"defendants,"  the  entry  being  indoraed  "James  H. 
Madden  v.  New  Mexico  &  Southern  Pacific  Eailroad 
Co.,  and  the  A.,  T.  &  S.  F.  E.  E.  Co.,  No.  2691." 
Motions  are  made,  and  instructions  asked,  sometimes 
in  the  name  of  the  defendant,  and  again  of  defend- 
ants. From  a  careful  examination  of  the  record,  it 
would  appear  that  the  cause  proceeded  against  both 
defendants  to  judgment.    When  singular  appears,  it 
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can  be  construed  as  plural,  and  vice  versa.  Section 
1851,  Comp.  Laws,  N.  M. 

This  being  an  action  of  tort,  judgment  might  be 
rendered  against  both  or  either  party,  and  either  party, 
WRIT  of  error  by    ^POD  propcr   procccding,  is  entitled  to 
fe°n*din!rm*otion  rcvicw,  wMlc  thc  othcr  may  pursue  the 
toquaah.  coursc  dictatcd  by  his  own   judgment. 

The  judgment  being  against  the  plaintiff  in  error,  writ 
properly  sued  out,  and  no  notice  of  severance  neces- 
sary, motion  to  quash  writ  is  overruled.  1  Black, 
Judg.,  sec.  207,  and  cases  cited. 

Plaintiff  in  error  assigns  several  causes  of  error 
relying  upon  the  refusal  of  the  court  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant  below,  and 
shows  here  that  there  was  a  variance  between  the 
declaration  and  proof, — it  is  claimed  a  fatal  varianQp. 
It  is  claimed  that  there  was  no  proof  whatever  to  sus- 
tain a  verdict  against  this  plaintiff  in  error.  This  last 
construction  is  borne  out  by  the  record,  as  there  does 
not  appear  to  be  a  particle  of  proof  to  support  the 
declaration  against  the  plaintiff  in  error.  This  being 
the  case,  it  is  not  necessary  for  us  to  go  further,  and 
consider  in  this  cause  the  other  points  presented.  Proof 
having  failed,  plaintiff  was  entitled  to  have  the  jury 
instructed  to  return  a  verdict  for  it.  1  Black,  Judg. , 
sec.  207,  and  cases  cited.  But  plaintiff  in  error  claims 
that,  if  the  judgment  as  to  it  is  reversed  or  set  aside, 
the  judgment  against  its  codefendant  should  also  be 
reversed.  To  this  we  can  not  agree.  Defendant  sued 
out  writ  of  error.  If  its  codefendant  desired  a  reversal, 
it  should  have  asked  for  it;  while  if  the  judgment 
against  it  is  not  good,  because  indorsed  ^^A.,  T.  &  S. 
F.  E.  R.  Co.,''  instead  of  * 'Atchison,  Topeka  &  Santa 
Fe  Railroad  Company,"  as  it  is  contended,  then  there 
is  nothing  for  us  to  reverse. 

Defendant  in  error  asks  in  a  supplemental  motion 
that  we  may  reform  the  judgment  as  to  the  AtchisoUi 
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Topeka  &  Santa  Fe  Railroad  Company.  That  defend- 
ant is  not  yet  in  this  court.  It  would  appear  from  the 
instructions  given  that  the  court  only  regarded  this 
case  as  against  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company,  and,  indeed,  there  was  a  suggestion 
in  the  oral  argument  that  the  cause  had  been  dismissed 
as  to  the  plaintiff  here.  This,  as  stated  before,  does 
not  appear  upon  the  record,  and,  for  the  reasons  given, 
the  cause  will  be  remanded,  with  instructions  to  the 
court  below  to  set  aside  the  judgment  as  to  the  New 
Mexico  &  Southern  Pacific  Railroad  Company. 

O'Bbien,  C.  J. 9  and  Fbeemak  and  Seeds,  JJ., 
concur. 


[No.  526.    Angost  23, 1893.] 

ANNIE  D.  BUNTZ  bt  al.,  Plaintiffs  in  Ebbob,  v. 
BARBERO  LXTCERO,  Defendant  in  Ebbob. 

Ebbor,  Writ  of— Absignmxnt  of  GviRRULiNa  Motion  for  New  Trial, 
AS  Error. — ^A  motion  for  new  trial  is  addressed  to  the  sound  disore- 
tion  of  the  trial  ooort,  and  when  the  only  assignment  of  error  is  the 
overmling  of  such  motion,  the  writ  of  error  will  be  dismissed. 

Ebbob,  from  the  Third  Jadicial  District  Conrt, 
Doxui  Ana  County.  Writ  dismissed,  and  judgment 
below  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  C.  Wade  for  plaintiffs  in  error. 

S.  B.  Newcomb  for  defendant  in  error. 

Lee,  J. — ^This  was  a  suit  in  ejectment,  and  was 
brought  to  this  court  by  a  writ  of  error.  The  only 
matter  brought  up  by  bill  of  exceptions  is  the  evidence, 
which  is  voluminous.    There  were  no  errors  assigned 
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at  the  commencement  of  this  term,  and  the  defendant 
in  error  moved  for  a  dismissal  of  the  writ  of  error  for 
that  reason.  On  the  fourth  day  of  the  term  the  plain- 
tiff in  error  filed  the  following  as  an  assignment  of 
error:  **Now  comes  the  above  plaintiffs  in  error  by 
E.  C.  Wade,  their  attorney,  and  makes  the  following 
assignment  of  errors  in  the  above  entitled  cause :  First, 
the  court  erred  in  overruling  the  motion  for  a  new 
trial."    Section  2189  of  the  Compiled  Laws  provides 

that  '*on  appeals  and  writs  of  error  the 
sTgnmcSTSr  **'  appellant  and  plaintiff  in  error  shall  assign 
tionforncw       crror  on  or  before  the  first  day  of  the 

trial,  as  error.  ,  .    i         t  • 

term  to  which  the  cause  is  returnable. 
In  default  of  such  assignment  of  error,  the  appeal  or 
writ  of  error  may  be  dismissed,  and  the  judgment 
affirmed,  unless  good  cause  for  such  failure  be  shown." 
Considering  the  assignment  of  error  in  this  case  as 
having  been  filed  in  time,  it  would  be  entirely  insuffi- 
cient, under  the  rulings  of  this  court,  as  it  has  been 
held  thpt  a  motion  for  a  new  trial  is  a  motion  addressed 
to  the  sound  discretion  of  the  court,  and  the  decision 
of  the  court  in  granting  or  refusing  it  alone  is  not  the 
proper  subject  of  a  bill  of  exceptions.  Coleman  v. 
Bell,  4  N.  M.  28.  Therefore,  there  being  no  assign- 
ment of  error  in  this  case  which  the  court  would  con- 
sider, the  motion  to  dismiss  the  writ  of  error  might  be 
sustained.  But,  having  carefully  axamined  the  entire 
record,  and  not  having  been  able  to  discover  any  error 
that  would  justify  a  reversal,  we  think  the  judgment 
below  should  be  affirmed,  which  is  accordingly  ordered. 

O'Brien,  C.  J.,  and  Seeds,  Fall,  and  Fbeeman, 
J  J.  I  concur. 
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{No.  532.    August  23,  1893.] 

JOHN  H.  KNAEBEL,  Plaintiff  in  Ebrob,  v.  WIL- 
LIAM  J.  SLAUGHTER,  Defendant  in 

Ebbob. 

JuDOMKNT  Nil  Digit,  Whtli  Dkfkndamt's  Plka  is  oh  Filk— Praotiob 
Act,  1891,  Beotion  4. — Held:  Judgment  bj  default  can  not  be 
entered  in  favor  of  plaintiff,  for  failure  of  defendant  to  file  and  serve 
a  copy  of  his  plea  on  plaintiff  or  his  attorney  within  the  time  required 
by  section  4  of  the  practice  act  of  1891,  while  the  plea  is  on  file  and 
undisposed  of,  especially  not  where  the  cause  is  set  for  hearing  on  the 
issues  thus  made. 

Ebbob,  from  a  judgment  by  default  in  favor  of 
plaintiff,  to  the  First  Judicial  District  Court,  Santa  Fe 
County.    Judgment  reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chables  a.  Spiess  for  plaintiff  in  error. 

L.  G-.  Bead  for  defendant  in  error. 

• 

Lee,  J. — ^In  this  case  the  defendant  in  error,  as 
plaintiff  below,  brought  an  action  in  assumpsit  against 
the  plaintiff  in  error,  John  H.  Knaebel,  which  was 
made  returnable*  under  the  act  of  1891,  providing  that 
the  first  Monday  in  each  month  shall  be  a  return  day, 
and  requiring  the  defendant  to  enter  his  appearance  in 
the  office  of  the  clerk  of  the  court  on  or  before  the  first 
return  day  to  which  the  writ  is  made  returnable,  or 
judgment  by  default  shall  be  rendered  against  him. 
Service  was  made  on  the  defendant  on  the  twenty- 
fourth  day  of  September,  1892,  and  on  the  twenty- 
ninth  day  of  October,  1892,  the  defendant  entered  his 
appearance  by  Charles  A.  SpiesSi  his  attorney.   On  the 
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third  day  of  November,  1892,  there  was  filed  in  the 
office  of  the  clerk  of  said  district  court  in  said  cause  a 
stipulation  as  follows:  *'It  is  hereby  stipulated  by  the 
parties  to  the  above  entitled  cause,  by  their  attorneys 
of  record,  respectively,  that  the  time  for  answering  or 
putting  in  a  plea  in  the  above  entitled  cause  is  hereby 
postponed  until  the  first  Monday  in  December,  1892." 
Afterward,  on  the  sixth  day  of  December,  there  was 
filed  in  the  office  of  the  clerk  of  the  district  court  a  plea 
of  set-off  by  the  defendant.  On  January  6,  1893,  the 
record  shows  that  the  cause  was  set  down  for  trial  on 
the  third  Tuesday  of  the  term.  On  the  twenty-ninth 
day  of  said  term,  the  same  being  Friday,  February  3, 
1892,  the  following  order  appears.  ''Now  comes  said 
plaintiff,  by  his  attorney,  Mr.  Bead,  and,  said  defend- 
ant having  failed  to  plead  herein  within  the  time 
required  by  law,  and  saying  nothing  in  bar  or  preclu- 
sion of  plaintiff's  action,  whereby  he  remains  unde- 
fended herein  against  said  plaintiff,  it  is,  therefore, 
considered  and  adjudged  by  the  court  that  said  plain- 
tiff recover  of  said  defendant  his  damages  by  reason  of 
the  premises ;  and,  said  plaintiff  not  demanding  a  juiy, 
the  court,  after  hearing  the  evidence,  assesses  the  dam- 
ages of  said  plaintiff  at  one  hundred  and  fifty-five  dol- 
lars and  forty-seven  cents," — ^for  which  amount  the 
judgment  was  accordingly  entered.  The  fourth  section 
Judgment  by  ^f  thc  practicc  act  of  1891  providcs  as  fol- 
^cndSL^^pL^^^^  lows:  '* Within  ten  days  after  the  defend- 
onfiie.  ant's  appearance  is  entered,  plaintiff,  or 

his  attorney  or  solicitor,  shall  deliver  to  the  defendant, 
or  his  attorney  or  solicitor,  a  copy  of  the  declaration  or 
bill  of  complaint,  or  each  successive  pleading  thereafter 
shall  be  filed  with  the  clerk  and  a  copy  served  on  the 
opposite  party,  or  his  attorney  or  solicitor,  within  ten 
days  of  the  filing  and  service  of  next  preceding  plead- 
ings. And  failure  to  file  and  serve  a  pleading  within 
the  required  time,  shall  entitle  the  opposite  party,  if 
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plaintiff y  to  a  judgment  nil  dicit,  or  decree  pro  confesso ; 
if  defendant,  to  a  judgment  or  decree  of  dismissal ;  pro- 
vided, such  judgment  or  decree  is  obtained  before  the 
pleading  is  filed  and  served.''  The  record  in  this  case 
shows  that  the  plea  was  filed  when  the  judgment  nil 
dicit  was  taken.  Judgment  nil  dicit  could  not  be  ren- 
dered while  the  defendant's  plea  was  on  file  and  not  in 
any  way  disposed  of,  and  especially  while  the  cause  was 
set  down  for  trial  on  the  issues  thus  made.  The  cause 
will  have  to  be  reversed  and  remanded  to  the  court 
below  for  further  proceedings  in  accordance  with  the 
views  herein  expressed.    It  is  accordingly  so  ordered. 

O'Bbien,  G.  J.,  and  Seeds,  Fall,  and  Fbeemak, 
JJ.,  concur. 


[No.  537.    Aiigast  24,  1893.] 

DEMETRIO  PEREZ,  Auditob  of  Public  Accounts, 
Plaintiff  in  Ebbob,  v.  PHILIP  J.  BARBER, 

Defendant  in  Ebbob. 

Ebrob,  Writ  or— Failtjbb  To  Take  Ezckptionb  Below,  Effect  of — 
Beoord. — On  appeal  or  writ  of  error,  the  appellate  eourt  will  con- 
sider only  snoh  qaestlons  as  were  raised  below,  and  passed  upon  by 
the  trial  oonrt,  and  where  the  record  does  not  show  that  a  demurrer 
was  filed  to  any  of  the  pleadings,  nor  that  there  were  any  exceptions 
taken  to  the  rulings  at  the  trial,  nor  any  motion  made  for  a  new 
trial,  nothing  is  presented  for  review. 

Ebbob,  from  a  judgment  in  favor  of  plaintiff,  to 
the  First  Judicial  District  Court,  Santa  Fe  County. 
Judgment  affirmed. 

The  opinion  states  the  case. 

Edwabd  L.  Babtlett,  solicitor  general,  for  plain- 
tiff in  error. 

The  resignation  of  J.  Francisco  Chavez,  superin- 
tendent  of  the    penitentiary,  being  conditional  and 


224  Peeez  v.  Baebbb.  [7  N.  M. 

qualified,  did  not  take  effect  until  the  happening  of  the 
condition.  Mecham  on  Public  Officers,  sees.  409, 
414,  415;  Edwards  v.  United  States,  103  U.  S.  474. 

The  assistant  superintendent  was  employed  by  the 
superintendent  and  not  by  the  board  (Laws,  1889,  167, 
168;  Laws,  1891,100);  which  was  the  case  also  with 
the  yard  master  and  foreman  of  the  brick  yard.  See 
Id. 

They  and  other  employees  and  officers  of  the  pen- 
itentiary were  required  to  perform  any  duties  required 
of  them.  Laws,  1889,  sec.  38,  p.  178;  Mecham  on 
Public  Officers,  sec.  862. 

At  most  the  defendant  in  error  was  acting  as  a  de 
facto  officer,  and  as  such  was  not  entitled  to  the  com- 
pensation of  the  officer  de  jure.  Mecham  on  Public 
Officers,  sees.  331,  332. 

While  by  the  order  of  the  board  the  duties  of 
superintendent  were  imposed  upon  Bergmann,  yet  he 
was  in  the  same  position  as  the  relator  in  this  case,  and 
could  not  claim  the  compensation  of  superintendent  as 
he  had  not  been  legally  employed  in  that  office.  See 
authorities  cited  supra. 

Francis  Downs  for  defendant  in  error. 

Lee,  J. — This  was  an  action  by  mandamus,  on  the 
part  of  the  plaintiflE  below,  to  compel  the  auditor  of 
public  accounts  of  the  territory  (the  plaintiflE  in  error) 
to  draw  a  warrant  on  the  treasurer  of  the  territory  for 
the  sum  of  $203.38,  in  payment  of  an  account  allowed 
by  the  board  of  penitentiary  commissioners  in  his  favor 
for  services  rendered  as  assistant  superintendent  of  the 
New  Mexico  penitentiary  during  the  year  1892.  An 
alternative  writ  was  issued,  and  a  return  thereto  made, 
which  admitted  the  allowance  of  said  claim  by  the 
board  of  penitentiary  commissioners,  but  denied  their 
right  to  so  allow  it,  as  during  the  time  that  he  was 
acting  as  assistant  superintendent  of  the  penitentiary 
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he  was  the  regularly  appointed  and  acting  yard  master 
and  foreman  of  the  brick  yard  of  said  penitentiary  at  a 
salary  of  $720  per  annum,  all  of  which  had  been  paid 
to  him;  and  that  E.  H.  Bergmann  was  the  regularly 
appointed  and  acting  assistant  superintendent  of  such 
penitentiary  at  the  time,  and  was  entitled  to  the  pay  ap- 
pertaining to  such  position;  and  that  J.  Francisco  Cha- 
vez was  the  duly  and  regularly  employed  superintendent 
of  such  penitentiary  during  such  time,  and  had  quali- 
fied by  taking  the  required  oath  and  giving  the  necessary 
bond,  and  had  appointed  said  Bergmann  assistant 
superintendent,  and  said  Barber  (defendant  in  error) 
as  yard  master  and  foreman  of  the  brick  yard,  which 
appointments  had  been  confirmed  by  the  board  of  pen- 
itentiary commissioners ;  and  that  no  successor  to  said 
Chavez  as  superintendent  had  been  employed  by  said 
penitentiary  board.  That  he  had  been  always  ready  to 
audit  and  allow  the  salary  of  the  assistant  superintend- 
ent to  the  person  entitled  thereto,  i.  e.,  E.  H.  Berg- 
mann, but  he  had  never  applied  for  it,  but  that  he  did 
claim  the  salary  of  the  superintendent,  which  was  also 
claimed  by  said  J.  Francisco  Chavez.  That  he  had,  in 
his  report  to  the  thirtieth  legislative  assembly,  recited 
these  facts,  and  had  asked  for  the  consideration  of  the 
same  by  that  body,  but  that  it  failed  to  act  upon  it. 
That  while  Bergmann  was  assistant  superintendent, 
regularly  employed  and  appointed  as  such,  he  could 
only  draw  the  salary  provided  for  that  position ;  and 
while  Barber  (the  defendant  in  error)  was  appointed 
as  and  employed  in  the  office  of  foreman  of  the  brick 
yard  and  yard  master,  he  could  only  draw  the  pay  to 
which  that  position  entitled  him,  i.  e.,  $720  per  annum, 
instead  of  the  pay  of  the  assistant  superintendent, 
$1,500  per  annum,  although  he  had  actually  performed 
the  duties  of  that  position  as  well  as  those  of  yard  mas- 
ter, as  under  the  law  he  was  required  to  perform  any 
duties  which  might  be  imposed  upon  him,  without  any 
Vol.  7  n.  M.-r-15 
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additional  compensation.  Upon  the  hearing  there 
were  no  contested  questions  of  fact,  the  only  question 
being  as  to  the  duty  of  the  auditor,  under  the  facts 
stated  in  the  petition,  answer,  and  stipulation,  to  draw 
the  warrant  for  the  balance  of  the  salary  of  the  relator 
for  the  time  he  was  acting  as  assistant  superintendent. 
It  is  claimed  by  the  relator  that  under  section  35, 
chapter  76,  page  177,  of  the  session  laws  of  1889,  the 
board  of  penitentiary  commissioners  was  the  sole  and 
exclusive  auditor  of  all  claims,  and,  their  certificate 
being  given  to  the  claimant,  it  was  the  absolute  duty  of 
the  auditor  to  draw  his  warrant  for  the  amount,  and 
that  he  had  no  discretion  in  the  matter,  and  this  view 
was  the  one  taken  by  the  court  below,  and  its  decision 
was  rendered  upon  that  point.  In  closing  a  somewhat 
lengthy  opinion  in  the  case  the  court  says:  *^The 
auditor  has  the  right  to  know  that  the  certificate  is  legal 
and  proper ;  he  can  inquire  to  see  if  he  has  paid  the 
claim  before,  but  beyond  that  he  can  not  go.  The 
action  of  the  board  is  a  finality  as  far  as  he  is  concerned. 
If  they  act  illegally,  that  is  none  of  his  business,  for 
he  is  protected  by  the  certificate.  The  courts  were 
instituted  to  correct  the  wrongdoings  of  legal  boards, 
not  the  auditor/'  It  is  on  this  ruling  of  the  court  that 
the  plaintiflE  in  error,  by  writ  of  error,  brings  the  case 

for  review  to  this  court.     A  question  arises 

Writ  of  error:  i        ■•  t  -i    i 

failure  to  take     whcther  thc  rccord  here  presents  the  case 

exceptions  be-  *^ 

lerordf*"^'  °''     i^  ^^^^  ^  manner  that  the  court  can  pass 

upon  it.  The  only  proceedings  in  the  case 
properly  brought  before  us  by  the  record  are  the  writ, 
with  certain  exhibits,  the  return  of  the  respondent 
thereto,  and  the  judgment  of  the  court  granting  the 
writ.  Mandamus  is  a  civil  action,  and,  with  the  excep- 
tions of  the  pleadings,  is  tried  and  proceeded  with  in 
in  the  same  manner  as  other  civil  actions.  The  writ 
and  the  return  constitute  all  the  pleadings  which  shall 
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be  allowed.  The  conduct  of  the  trial  differs  in  no 
respect  from  the  trial  of  any  other  civil  action.  The 
matters  charged  in  the  writ,  which  are  denied  by  the 
respondent,  must  be  proven  by  the  relator,  and  matters 
in  avoidance  alleged  in  the  return  must  be  proven  by 
the  respondent.  If  the  writ  does  not  state  sufficient 
grounds  to  authorize  the  court  to  issue  it,  the  respond- 
ent might  demur  thereto,  and  thus  raise  a  question  of 
law,  which,  if  overruled  by  the  court,  would  be  such  a 
final  judgment  as  would  authorize  him  to  appeal  if  he 
desired  to  do  so.  In  this  manner,  plaintiff  in  error 
here  might  have  raised  the  question  which  in  this  rec- 
ord he  attempts  to  present  to  the  court.  In  all  cases 
where  matters  in  issue  of  law  and  fact  are  submitted  to 
the  court  the  parties  must  separate  the  matters  of  law 
from  those  of  fact,  and  have  the  opinion  of  the  court 
upon  the  points  of  law.  Then  it  can  be  seen  on  what 
ground  the  court  decided  the  case.  But  in  this  case, 
if  there  be  any  error  at  all,  we  can  not  consider  it, 
because  it  was  not  presented  to  the  court  below.  The 
statute  provides  that  the  supreme  court  may  consider 
only  such  questions  as  were  raised  below  and  passed 
upon  by  the  court;  so,  if  error  has  been  committed, 
there  might  be  an  opportunity  to  correct  it.  There 
were  no  exceptions  taken  to  any  ruling  of  the  court 
below,  no  demurrer  filed  to  any  of  the  pleadings,  nor 
was  there  any  motion  made  for  a  new  trial.  We  do 
not  think  the  record  before  us  properly  presents  any 
question  for  our  consideration  which  would  justify  this 
court  in  reversing  the  judgment  of  the  court  below, 
which  judgment  is,  therefore,  ordered  affirmed. 

O'Bbien,  0.  J.,  and  Pbeeman,  J.,  concur. 

Fall,  J. — I  agree  that  the  decision  of  the  court 
should  be  affirmed  for  the  reason  that  the  record  in  the 
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cause,  after  granting  motion  to  strike  out,  as  made  by 
defendant  in  error,  presents  no  cause  for  reversal.  * 

*  On  rehearing,  October  31,  1894,  judgment  was  set  aside  in  the 
above  caase,  and  judgment  of  lower  court  reyersed.  No  opinion  was 
filed. 


[No.  531.    August  24,  1893.] 

WILLIAM  H.  aUYSE,  Plaintiff  in  Eerob,  v.  TER- 
RITORY OP  NEW  MEXICO,  Defend- 

ANT  IN  EbBOB. 

Grdcikal  Law^Bight  of  OmoERS  TO  Gabby  Deadly  Weapons.— Sec- 
tion 10,  chapter  30,  of  the  act  of  1887,  providing  that  sheriffs,  con- 
stables, and  other  officers  therein  named,  and  their  lawfully  appointed 
deputies,  "may  carry  weapons  in  the  legal  discharge  of  the  duties  of 
their  respective  offices,  when  the  same  may  be  necessary,  but  it  shall 
be  for  the  court  or  the  jury  to  decide  from  the  evidence  whether  such 
carrying  of  weapons  was  necessary  or  not,  and  for  an  improper  car- 
rying or  using  deadly  weapons  by  an  officer,  he  shall  be  punished  as 
other  persons  are  punished,''  does  not  authorize  such  officers  to  carry 
deadly  weapons  any  more  than  a  private  citizen,  except  when  done 
in  the  proper  or  necessary  discharge  of  their  official  duties;  and, 
when  any  of  such  officers  are  arraigned  for  such  offense,  it  is  "for  the 
court  or  jury  to  decide  whether  such  carrying  of  weapons  was  neces- 
sary or  not.'' 

Ebbob,  from  a  judgment  of  the  Fifth  Judicial  Dis- 
trict Court,  Lincoln  County,  convicting  defendant  of 
unlawfully  carrying  a  deadly  weapon.  Judgment  af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edwabd  L.  Babtlett,  solicitor  general,  for  the 
territory. 

It  is  "for  the  court  or  jury  to  decide  whether  such 
carrying  of  weapons  was  necessary  or  not.^'  Sec.  10, 
ch.  30, 1887,  as  amended  by  Laws  of  1891,  ch.  63,  p, 
118,  sec.  3. 
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O^Bbien,  0.  J. — This  prosecution  was  commenced 
in  a  justice's  court  of  Lincoln  county  upon  a  criminal 
complaint  charging  that  ''William  H.  Guyse  did,  on  the 
fourteenth  day  of  July,  A.  D.  1892,  carry  a  deadly 
weapon  to  wit:  a  pistol,  concealed  about  his  person, 
within  the  settlements  of  said  territory  and  county;  that 
such  carrying  of  said  deadly  weapon  was  not  within 
the  residence  of  the  said  William  H.  Guyse,  or  on  his 
landed  estate,  or  in  the  lawful  defense  of  his  person, 
family,  or  property;  and  that  such  carrying  of  said 
deadly  weapon  was  not  done  by  legal  authority, — all  of 
which  is  contrary  to  the  form  of  the  statute, ' '  etc.  Upon 
a  trial  had  before  a  justice  of  the  peace  of  Lincoln 
county  on  July  15,  1892,  defendant  was  convicted,  and 
fined  $50  and  costs  of  prosecution.  An  appeal  was  taken 
to  the  district  court,  where  a  jury  trial  was  had,  result- 
ing in  a  verdict  of  guilty.  From  the  judgment  entered 
upon  that  verdict  the  defendant  has  brought  the  cause 
to  this  court  for  review. 

Defendant  was  represented  by  counsel  in  the  dis- 
trict court.     In  this  court  he  is  not  represented,  but  we 

learn  from  the  transcript  and  the  brief  of 

Right  of  oflScera    .«  i*«j  -ijijt  i*  ji 

to  carry  deadly  thc  solicitor  gcucral  that  he  claims  the 

right  to  carry  deadly  weapons  because  he 
is  a  constable  and  deputy  sheriflE.  On  the  trial  in  the 
district  court  it  was  proved,  and  admitted  by  the  de- 
fendant himself,  that  he  carried  a  pistol  upon  his  person 
at  the  time  and  place  stated  in  the  complaint ;  but  he 
insists  that  his  conviction  was  illegal,  because  he  was 
absolutely  entitled  to  carry  it,  on  account  of  his  official 
character.  This  immunity  he  claims  to  find  in  section 
10,  chapter  30,  of  the  act  of  1887,  defining  the  oflEense, 
which  reads:  *^Sec.  10.  SheriflEs  and  constables  of  the 
various  counties,  and  marshals  and  police  of  cities  and 
towns,  in  this  territory,  and  their  lawfully  appointed 
deputies,  may  carry  weapons  in  the  legal  discharge  of 
the  duties  of  their  respective  offices ,  when  the  same 
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may  be  necessary,  but  it  shall  be  for  the  court  or  the 
jury  to  decide  from  the  evidence  whether  such  carrying 
of  weapons  was  necessary  or  not,  and  for  an  improper 
carrying  or  using  deadly  weapons  by  an  officer,  he  shall 
be  punished  as  other  persons  are  punished  for  the  vio- 
lation of  the  preceding  sections  of  this  act.''  This 
section  does  not  afford  complete  protection,  as  it  leaves 
it  **for  the  court  or  jury  to  decide  whether  such  carry- 
ing of  weapons  was  necessary  or  not."  The  jury,  on 
hearing  all  the  facts  in  the  case,  decided  by  their  ver- 
dict that  such  carrying  was  not  necessary.  The  court, 
upon  the  motion  for  a  new  trial,  expressly  ratified  the 
legality  of  the  conviction.  We  should  think  that  such 
unanimity  ought  to  have  satisfied  defendant  of  his 
error,  and  relieved  him  of  the  necessity  of  compelling 
us  to  affirm  the  judgment.  Under  the  law,  no  sheriff, 
constable,  or  other  peace  officer,  has  any  more  right  to 
carry  weapons  than  a  private  citizen,  except  when  the 
same  is  done  in  the  proper  and  necessary  discharge  of 
his  official  duties.  It  is  to  be  regretted  that  sheriffs, 
constables,  and  similar  officers  throughout  the  territory, 
appear  to  believe  that  they  are  in  all  cases,  and  under 
all  circumstances,  exempt  from  the  operation  of  the  law 
prohibiting  the  carrying  of  deadly  weapons.  It  is  a 
grave  mistake,  and  is  too  often  attended  with  dangerous 
consequences.  No  other  reason  than  the  illegality  of 
the  conviction  on  account  of  defendant's  exemption 
from  the  operation  of  the  statute  being  presented  for 
our  consideration,  it  follows  that  the  judgment  below 
is  affirmed. 

LeEi  Seeds,  and  Fall,  JJ.,  concur. 
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[No.  639.     August  24,  1893.  J 

THE  BOARD  OP  EDUCATION  OF  THE  CITY  OP 

SOCORRO,  Plaintiff  in  Erboe,  v.  CHARLES 

A.  ROBINSON,  Defendant  in  Eeeoe. 

Liquor  License  Fees,  Eight  of  Sheriff  to  Commissions  Thereon. — 
Sections  1,  3,  chapter  9,  Laws,  1891,  proyidingthat  any  person  desir- 
ing to  sell  liquors  in  any  incorporated  city  shall  make  due  application 
for  a  license  to  the  mayor  or  city  counsel,  and  that  eyery  license  pro- 
vided for  by  the  act  shall  be  issued  for  the  period  of  tweWe  months 
by  the  clerk  of  the  board  of  county  commissioners,  upon  the  order  of 
such  board,  or  by  the  city,  or  town  clerk,  or  recorder,  upon  the  order 
of  the  mayor,  city,  or  town  council,  or  board  of  trustees,  and  shall  by 
such  clerk,  or  recorder,  be  turned  over  to  the  applicant  for  said  license, 
upon  the  payment  of  said  license  fee,  by  said  applicant,  into  the 
hands  of  the  county  treasurer,  to  be  covered  into  the  general  school 
fund  of  the  county,  dispenses,  by  necessary  implication,  with  the 
collection  of  license  fees  by  the  sheriff,  as  provided  in  sections  2903, 
2904,  Compiled  Laws,  and  such  oiBcer  has  no  right  to  make  such  col- 
lections; and  where  he  voluntarily  does  so,  is  not  entitled  to  any 
commission  thereon. 

Id.— Issued  by  Probate  Clerk— Assumpsit  to  Recover  Commissions 
Collected  Thereon  bt  the  Sheriff. — Where,  under  such  circum- 
stances, an  action  of  assumpsit  was  brought  by  the  board  of  educa- 
tion of  the  city  of  Socorro  to  recover  the  commissions,  on  such  license 
fees,  so  collected  and  retained  by  defendant  while  sheriff  of  Socorro 
county,  and  it  appeared  that  the  licenses  were  issued  by  the  probate 
elerk,  instead  of  the  city  recorder,  contrary  to  the  provisions  of  chap- 
ter 9  of  the  Laws  of  1891,  supra,  and  that  defendant  turned  over  to 
plaintiff  a  portion  of  said  fees, — Held:  Defendant,  in  turning  over 
to  plaintiff  a  portion  of  the  license  fees  so  collected,  recognized 
plaintiff's  right  to  the  money,  and,  by  its  approval,  acted  as  its  agent 
in  collecting  the  same,  or  wrongfully  received  what  belonged  to 
plaintiff.  In  either  case  defendant  is  liable  in  assumpsit  for  money 
had  and  received  to  plaintiff's  use;  and,  not  being  entitled  to  any  of 
the  money  for  collecting  it,  is  bound  to  pay  over  to  plaintiff  the 
amount  retained ;  and  the  fact  that  the  licenses  were  issued  by  the 
probate  clerk,  without  any  authority  to  do  so,  does  not  affect  his 
liability. 

Eeeoe,  from  a  judgment  in  favor  of  defendant,  to 
the  Fifth  Judicial  District  Court,  Socorro  County. 
Judgment  reversed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
James  Gt.  Fitch  for  plaintiflE  in  error. 

Sections,  chapter  9,  Laws,  1891,  providing  that 
licenses  shall  not  be  turned  over  to  the  applicants  until 
they  have  paid  the  license  fees  into  the  hands  of  the 
county  treasurer  virtually  makes  the  licenses  collect 
themselves,  and  does  away  with  the  expenses  of  assess- 
ment and  collection  under  sections  2903,  2904,  Com- 
piled Laws,  which  are  clearly  repealed. 

The  defendant  had  no  right  to  take  the  licenses 
and  collect  the  amounts  due  on  them,  and,  in  doing  so, 
acted  outside  of  the  scope  of  his  official  authority,  and 
is  not  entitled  to  any  commission  as  collector,  nor  to 
any  compensation  whatever  for  his  services.  Berg- 
hauser  v.  Blankenburg,  86  Cal.  316;  24  Pac.  Eep. 
1062. 

Plaintiff  is  entitled  to  all  money  arising  from  retail 
liquor  licenses  within  the  city  of  Socorro.  Chap.  25, 
sec.  35,  Laws,  1891;  Board  of  Education  of  East  Las 
Vegas  V.  Tafoya,  6  N.  M.  292. 

In  such  a  case  an  action  of  assumpsit  will  lie  for 
money  had  and  received  to  plaintiff's  use.  No  privity 
of  contract  between  the  parties  is  required,  except  that 
which  results  from  the  circumstances.  Though  a  com- 
mon law  action,  its  scope  has  been  so  enlarged  as  to 
include  cases  where  plaintiff  is  equitably  entitled  to  the 
money.  4  Wait's  Act.  and  Def .  507 ;  Gaines  v.  Miller, 
111  U.  S.  375;  O'Conley  v.  City  of  Natchez,  40  Am. 
Dec.  87 ;  Tuite  y.  Wakalee,  19  Cal.  693 ;  Pimental  v. 
San  Francisco,  21  Id.  352 ;  Tugman  v.  Nat.  Steamship 
Co.,  76  N.  Y.  207;  Roberts  v.  Ely,  113  Id.  128. 

Both  in  this  and  in  other  forms  of  action  plaintiff 
can,  at  his  election,  sue  the  wrongdoer,  and  is  not 
obliged  to  sue  the  party  who  paid  over  the  money. 
Carver  v.  Creque,  48  N.  Y.  385. 
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The  finding  that  the  payments  were  voluntary  is 
favorable  to  plaintiff's  right  of  recovery.  Money  ille- 
gally exacted  by  an  officer  under  color  of  authority  and 
the  compulsion  of  legal  process  can  be  recovered  back. 
4  Wait's  Act.  and  Def .  And  if  such  had  been  the  case 
here,  defendant  might  at  least  have  urged  that  he  was 
liable  to  the  applicants  for  this  money.  But  these  pay- 
ments being  voluntary,  though  made  under  a  mistake 
of  law,  can  not  be  recovered  by  the  applicants.  Id. 
487. 

A.n  officer,  who  has  received  public  money,  can  not 
refuse  to  pay  it  over  to  the  person  entitled  to  it  on  the 
ground  that  he  collected  it  under  a  void  authority. 
Bell  V.  Railroad  Co.,  4  Wall.  598;  Supervisors  v. 
Bates,  17  N.  Y.  242 ;  Ross  v.  Curtis,  31  Id.  606 ;  People 
V.  Brown,  55  Id.  180;  Placer  County  v.  Astin,  8  Cal. 
304;  McKie  v.  Monterey  County,  51  Id.  275. 

Nor  can  one,  who  has  presumed  to  act  as  an  officer 
under  the  revenue  laws,  and  who  has  made  collections 
as  such,  be  permitted,  when  called  upon  to  account,  to 
say  that  he  is  a  usurper.  Cooley  on  Taxation,  191, 
192;  Bell  V.  Railroad  Co.,  4  Wall.  598;  Supervisors  v. 
Bates,  17  N.  Y.  242. 

H.  B.  Hamilton  for  defendant  in  error. 

The  collector  of  the  county  is  entitled  to  charge 
^'ten  per  centum  upon  all  license  taxes  collected  by 
him.''     Sec.  2910,  Comp.  Laws,  1884. 

The  defendant  must  have  acted  in  some  way  as  the 
agent  of  plaintiff  in  the  receipt  of  the  money  to  which 
plaintiff  is  legally  and  justly  entitled,  or  that  the  pay- 
ment was  voluntarily  made  by  the  licensee  to  the 
defendant,  and,  if  the  latter  is  true,  then  there  must 
have  been  an  express  promise  on  the  part  of  defendant 
to  pay  the  money  to  plaintiff.  Sargent  v.  Stryker,  32 
Am.  Dec.  404;  Moore  v.  Moore,  127  Mass.  22. 

The  person  desiring  to  take  out  a  liquor  license 
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must  apply  to  the  mayor  and  city  council  for  his  license 
to  engage  in  the  business  of  a  dramshop  keeper,  and 
when  the  license  is  granted,  it  must  then  be  issued  and 
signed  by  the  city  clerk,  and  not  by  the  probate  clerk 
or  any  other  person;  and  must,  when  issued,  be  by  the 
city  clerk,  turned  over  to  the  applicant,  and  the  money 
collected  paid  into  the  county  treasury,  and  covered 
into  the  school  fund.     Sees.  1,  3,  chap.  9,  Laws,  1891. 

Where  a  reward  to  which  plaintiflE  claims  to  be 
entitled  is  lawfully  paid  to  a  defendant,  there  is  no  such 
privity  as  will  support  an  action  for  money  had  and 
received  by  the  plaintifE  against  the  defendant.  Sar- 
gent V.  Stryker,  32  Am.  Dec.  404. 

So  where  money,  to  which  plaintiff  is  entitled  under 
a  will,  is  by  mistake  of  the  executor  paid  to  the  defend- 
ant, it  can  not  be  recovered.  Moore  v.  Moore,  127 
Mass.  22.     See,  also.  Rand  v.  Smallidge,  130  Id.  337. 

Where  a  broker  employed  by  two  persons  to  sell 
cattle  for  them,  paid  one  of  them  more,  and  the  other 
less,  than  he  was  entitled  to,  it  was  held  that  the  latter 
could  not  maintain  a  count  for  money  had  and  received 
against  the  party  receiving  the  overpayment,  there 
being  no  privity  between  them.  Hall  v.  Carpen,  27 
111.  386. 

So  one  in  whose  behalf  money  is  borrowed  without 
authority  is  not  liable  to  the  lender  for  money  held  and 
received,  though  the  money  was  actually  appropriated 
to  his  use.    Kelly  v.  Ling,  7  Gray,  287. 

Seeds,  J. — This  was  an  action  in  assumpsit  brought 
by  the  board  of  education  of  Socorro  against  Charles 
A.  Robinson,  at  that  time  sheriff  of  Socorro  county,  to 
recover  from  him  $240,  which  it  alleged  he  held  and 
retained  from  it.  The  case  was  tried  below  upon  an 
agreed  statement  of  facts  before  the  court,  who  found 
the  issues  for  the  defendant,  and  the  plaintiff  brings 
this,  its  writ  of  error.    The  facts  are  in  substance  as 
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follows :  The  plaintiff  is  the  legal  school  board  of  the 
city  of  Socorro.  The  defendant  was  then  the  sheriff 
of  Socorro  county.  Certain  persons  in  the  city  of 
Socorro,  desiring  the  privilege  of  selling  liquors,  in 
accordance  with  the  provisions  of  the  license  law  of 
1891,  made  due  application  to  the  proper  parties,  to 
wit,  the  city  council  of  Socorro,  for  such  licenses,  which 
were  granted ;  that  thereafter  the  probate  clerk  issued 
the  licenses  in  accordance  with  the  applications,  and 
placed  them  in  the  hands  of  the  defendant,  as  sheriff 
and  ex  oflScio  collector  of  taxes,  to  deliver  upon  pay- 
ment of  the  license  tax ;  that  the  defendant  collected 
the  sums  of  the  licenses,  and  paid  them  over  to  the 
proper  persons,  by  whom  that  portion  due  to  this  plain- 
tiff was  credited  to  it ;  that  the  defendant  paid  over 
one  license  less  his  ten  per  cent,  to  the  city  treasurer; 
that  the  defendant  had  retained  from  the  total  collec- 
tion ten  per  cent  of  the  amount  so  collected  by  him ; 
that,  after  the  license  fees  were  collected,  they  were 
charged  up  against  the  defendant  as  collector  upon  the 
books  of  the  county  by  the  accountant  employed  to 
write  up  the  books  of  said  county ;  and  that  the  plaintiff, 
before  beginning  this  action,  demanded  in  writing  the 
money  so  retained  by  the  defendant.  Upon  these  facts  the 
court  found  as  matters  of  law  as  follows:  Firet.  The 
probate  clerk  was  not  authorized  to  issue  the  licenses 
in  question.  Second.  The  issuance  of  such  licenses, 
and  placing  the  same  in  the  hands  of  the  sheriff,  did 
not  authorize  him  to  collect  the  same ;  that  the  payment 
to  him  was  voluntary,  and  did  not  constitute  him  the 
agent  of  the  plaintiff  in  this  suit.  Third .  That  the  defend- 
ant did  not  collect  or  undertake  to  collect  the  sum  of 
money  sued  for  as  the  agent  of  the  plaintiff,  but  as  the 
agent  of  the  county  commissioners.  Thereupon  the 
court  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial,  which  being  overruled,  he  sued  out  a 
writ  of  error  to  this  court,  and  assigns  various  grounds 
of  error. 
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The  whole  question  can  be  considered  upon  the 

general  assignment  that  the  court  erred  in  holding  that 

the  defendant,  in  collecting  the  license  fees,  was  not 

Liquor  license      ^^^  ageut  of  thc  plaiutiflE.     BjT  thc  terms 

JtSriff'Sl'cSL    of  the  license  act  of  1891  it  is  provided 

missions  on.       ^j^^^  ^^^  persou  desiriug  to  sell  liquors  in 

any  incorporated  city  shall  make  due  application  for  a 
license  to  the  mayor  or  city  council.  Section  1,  ch. 
9,  Laws,  1891.  That  act  further  provides  that  every 
license  provided  for  by  the  act  shall  be  issued  for  the 
period  of  twelve  months  by  the  clerk  of  the  board  of 
county  commissioners,  upon  order  of  such  board,  or  by 
the  city,  or  town  clerk,  or  recorder,  upon  order  of  the 
mayor,  city,  or  town  council,  or  board  of  trustees,  as 
the  case  may  be,  and  shall,  by  such  clerk  or  recorder, 
be  turned  over  to  the  applicant  for  said  license,  upon 
the  payment  of  said  license  fee  by  said  applicant  into 
the  hands  of  the  county  treasurer,  to  be  covered  into 
the  general  school  fund  of  the  county.  Section  3. 
Sections  2903  and  2904  of  the  Compiled  Laws  of  1884 
provide  for  the  assessment  of  license  fees  by  the  county 
assessor,  and  their  collection  by  the  county  collector, 
who  is  the  sheriff.  It  was  under  authority  of  these 
sections  that  the  defendant  herein  acted,  and  retained 
the  ten  per  cent  now  sued  for.  Before  considering  the 
law  applicable  to  the  case,  we  will  see  just  what  the 
ultimate  facts  of  this  record  are.  It  is  clear  that  the 
applications  for  the  licenses  were  made  properly,  and 
to  the  legal  parties  competent  to  grant  them,  and  were 
granted;  that,  mistaking  the  law,  the  probate  clerk, 
instead  of  the  city  recorder,  made  out  the  licenses ;  that, 
still  under  a  mistake  of  law,  the  alleged  licenses  were 
placed  in  the  hands  of  this  defendant  for  collection, 
who  collected  them,  and  they  were  paid  to  the  proper 
parties  by  this  collector,  less  his  ten  per  cent  for  collec- 
tion. We  think  the  necessary  inferences  from  these 
facts  are  that  the  applicants  paid  their  money  in  good 
faith,  believing  that  they  were  obtaining  the  licenses 
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for  which  they  made  application;  that  they  paid  said 
money  to  the  defendant,  believing  that  he  represented 
the  parties  who  granted  the  application ;  that  he  him- 
self believed  he  was  coUecting  the  license  fees  for  the 
plaintiff  herein,  as  he  paid  a  goodly  portion  of  the  same 
to  its  proper  representative,  thereby  admitting  by  his 
act  that  it  was  entitled  to  the  money ;  that,  as  the  plain- 
tiff accepted  the  money  from  him,  it  approved  his  act 
of  collecting  the  money,  and  thereby  made  him  their 
agent.  To  ns  this  seems  conclusive.  Was  he  entitled, 
then,  to  reserve  out  of  his  collections  the  ten  per  cent 
charged  by  him?  There  is  a  repealing  clause  to  chap- 
ter 9,  Laws,  1891,  but  it  is  quite  narrow  in  its  phrase- 
ology, and  it  might  be  a  question  whether  it  repealed 
completely  sections  2903,  2904,  Compiled  Laws,  1884. 
But  the  language  of  section  3  provides  that  the  appli- 
cant himself  is  to  pay  the  money  into  the  hands  of  the 
county  treasurer,  whereupon  he  is  to  obtain  his  license. 
By  necessary  implication,  this  does  away  with  the  use 
of  the  collector.  He  has  nothing  to  do  with  the  collec- 
tion of  licenses,  and  is  therefore  not  entitled  to  his  ten 
per  cent  by  reason  of  the  sections  cited.  But  has  this 
plaintiff  any  interest  in  the  sum  which  the  defendant 
has  retained  out  of  the  license  fees?  Having  no  legal 
authority  to  collect  the  license  fees,  his  acts  become 
those  of  a  volunteer,  and  it  only  remains  to  determine 
whether,  by  reason  of  any  of  his  volunteer  acts,  he  has 
become  either  the  agent  of  the  plaintiff  in  the  transac- 
tion, or  has  received  into  his  possession  money  belong- 
ing to  it. 

The  contention  of  the  defendant  in  the  case  is  that 
there  is  no  privity  between  the  plaintiff  an d  the  defendant, 
and  therefore  this  action  can  not  be  maintained.  Upon 
Liquor  licenaes  tho  Other  hand,  the  plaintiff  contends  that 

iBsned  bv  pro-  i  i  .     .  i 

wm^'u'^tore"  there  need  be  no  privity  between  the  par- 
SSifiSiSwd'  ti^s  ^^  order  to  sustain  the  action  of 
thereon  by  8her  Q^g^jjjpgit^     but  ouly  that  thc  defendant 

should   have    in    his   possession,   by    some    means. 
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money  belonging  to  the  plaintiff.  There  are  citations 
of  authorities  to  sustain  both  of  these  propositions,  and 
there  is  no  necessary  conflict  between  them.  The 
defendant  cites,  as  sustaining  his  contention,  the  case 
of  Sergeant  v.  Stryker,  32  Am.  Dec.  (N.  J.)  404.  In 
that  case  a  sheriff  had  offered  a  reward  of  $50  for  ap- 
prehending a  prisoner.  Stryker  caught  the  prisoner, 
lodged  him  in  prison,  and  then  proceeded  to  the  sheriff 
to  demand  the  reward;  but,  upon  reaching  the  sheriff, 
he  found  that  Sergeant  and  another  had  represented 
that  they  had  apprehended  the  prisoner,  and  had  been 
paid  the  reward.  Thereupon  Stryker  sued  Sergeant  in 
assumpsit  for  money  had  and  received  to  his  use. 
Upon  the  trial  the  sheriff  swore  that  he  did  not  pay 
Sergeant  and  the  other  for  Stryker  or  on  his  account. 
The  court  held  that  there  was  no  privity  between  Stry- 
ker and  Sergeant,  and,  therefore,  that  he  could  not  re- 
cover in  the  action ;  and  the  holding  was  manifestly 
correct.  No  money,  by  any  act,  had  ever  belonged  to 
the  plaintiff.  He  could  have  had  no  right  to  the  re- 
ward until  he  had  proven  his  apprehension  of  the  pris- 
oner, and  until  that  time  any  money  which  the  sheriff 
might  pay  out  to  others  would  not  be  burdened  with 
any  rights  of  Stryker.  There  was  no  ground  upon 
which  he  could  base  or  predicate  a  claim  in  assumpsit. 
The  court,  in  the  cited  case,  say:  *'In  short,  there 
must  be  some  privity  existing  between  the  parties  in 
relation  to  the  money  sought  to  be  recovered  in  this 
action.  This  privity  may  be  either  express  or  implied. 
It  is  express  where  the  defendant  has  received  the 
money  as  agent  or  bailiff  for  the  plaintiff,  or  where  he 
consents  or  agrees  to  appropriate  money  in  his  hands 
belonging  to  another  to  the  payment  of  the  plaintiff, 
at  the  owner's  request.  But  it  can  be  implied  only 
where  the  defendant  has  received  money  of  the  plain- 
tiff, or  money  belonging  to  the  plaintiff  by  mistake,  or 
fraud  or  duress.     *    *     *    In  other  words,  the  money 
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sought  to  be  recovered  in  this  action  upon  an  implied 
promise  must  be  either  identically  the  money  of  the 
plaintiff,  of  which  the  defendant  has  improperly  pos- 
sessed himself,  or  *  *  *.'^  Page  409.  It  seems  to 
us  that  the  case  before  us  comes  within  the  spirit,  if 
not  the  very  words,  of  this  rule.  The  defendant  had 
no  authority  to  collect  this  money,  but,  believing  he 
had,  he  presented  himself  to  the  parties  who  had  made 
their  application  for  the  licenses,  and  requested  the 
payment.  They  promptly  paid  the  money.  Did  they 
pay  it  to  the  defendant  as  their  agentf  Certainly  not; 
they  paid  it  to  him  as  the  supposed  representative  of 
the  plaintiff.  Did  he,  the  defendant,  receive  the 
money  as  the  money  of  the  licensees,  or  of  this  plaintiff! 
Clearly  of  this  plaintiff.  And  this  plaintiff  received 
the  money,  or  a  part  of  it,  as  the  money  belonging  to 
it, — as  the  money  due  for  the  licenses.  Now  is  it  not 
clear  that  the  intention  of  all  the  parties,  as  shown  by 
the  record,  was  to  pay  this  money  to  the  board  of  edu- 
cation as  of  right  belonging  to  it!  The  money  came 
into  the  defendant's  hands  by  mistake,  as  the  rule 
above  laid  down  requires,  but  all  parties  believing  that 
it  belonged  to  the  plaintiff.  It  is  urged,  however,  that 
the  so-called  ''licenses''  delivered  to  the  licensees  were 
so  much  waste  paper,  and  would  be  no  protection  to 
the  holder  of  them,  and  hence  that  the  money  deliv- 
ered to  the  defendant  was  the  money  of  the  licensees, 
and  not  of  this  plaintiff.  But  that  does  not  follow. 
The  licensees  had  made  proper  applications,  and,  upon 
paying  the  license  fee  into  the  hands  of  the  county 
treasurer,  were  entitled  to  a  proper  license.  Now,  we 
do  not  presume  that  it  will  be  contended  that  these  ap- 
plicants can  not  pay  the  money  either  into  the  hands 
of  the  agent  of  the  treasurer,  or  to  him  by  their  own 
agent,  if  they  see  fit,  and  then  be  entitled  to  their 
licenses.  If  the  treasurer  has  actually  received  their 
money,  can  they  not  compel  the  proper  ojBficer  to  issue 
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to  them  their  licenses!  Does  not  the  money  belong  to 
the  board  of  education  until  the  license  is  issued!  If, 
then,  this  board  of  education  has  received  the  appli- 
cants' money,  have  they  not  claimed  it  as  their  own! 
Supposing,  then,  that,  by  a  mistake,  this  defendant  has 
collected  moneys  actually  intended  for  the  board,  he 
recognizes  it  as  belonging  to  it,  the  board  claims  the 
money  as  its  property ;  does  not  the  defendant  thereby 
recognize  the  plaintiff  as  entitled  by  right  to  the  money, 
and  does  not  the  board  approve  the  act  of  the  defend- 
ant, and  thereby  make  him  its  agent  I  The  very  action 
of  the  defendant  in  this  matter  sustains  this  view  of  the 
case;  for,  unless  all  the  money  collected  by  him  be- 
longed to  the  proper  persons  under  the  law  for  whom 
he  was  collecting  it,  he  had  no  right,  under  the  section 
of  the  Compiled  Laws  of  1384,  to  claim  his  ten  per 
cent.  In  our  judgment,  there  is  no  escaping  the  con- 
clusion that  all  parties  recognized  that  the  money  for 
the  licenses  was  intended  for  this  plaintiflE;  that  the  de- 
fendant was  acting  as  its  agent  in  collecting  the  same, 
or  wrongfully  received  that  which  belonged  to  the 
plaintiflE,  and  in  either  case  was  liable  in  this  action  for 
money  had  and  received  to  the  plaintiflE's  use;  and,  as 
he  was  not  entitled  to  any  of  the  money  for  collecting 
it,  he  should  therefore  pay  over  the  amount  retained  to 
plaintiflE.  The  judgment  of  the  lower  court  ought  to 
be  reversed,  and  judgment  given  for  plaintiflE. 

O'Bbien,  C.  J.,  and  Fall  and  Lee,  JJ.,  concur. 
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[No.  515.     August  24,  1893.] 

PETRONILO  CHACON,  Appellant,  v.  TERRITORY 

OF  NEW  MEXICO,  Appellee. 

Cmmikal  Law— Indicjtment  por  Fklonious  Assault— Conviotion  of 
Assault  and  Battsbt. — A  person  indicted  for  a  felonious  assault 
with  a  pistol  may  be  conyloted  of  a  simple  assault  and  battery  with 
sueh  weapon,  the  former  offense  necessarily  including  the  latter, 
which  has  all  the  elements  of  the  former  offense  at  common  law  found 
therein. 

Id.— Abguicents  of  Counsel— Abuse  of  Privileoe.— On  a  prosecution, 
on  indictment,  for  a  felonious  assault,  where  it  was  in  eyidence  that 
the  defendant,  a  deputy  sheriff,  unnecessarily  assaulted  the  prosecut- 
ing witness,  and  called  him  by  an  opprobrious  name,  because  he 
found  him  at  work  on  land  of  which  defendant  claimed  the  exclusive 
possession,  but  it  appeared  the  witness  was  sent  there  by  an  adverse 
claimant,  it  was  not  an  abuse  of  privilege  on  the  part  of  the  prosecut- 
ing attorney  to  say,  in  addressing  the  jury,  ''the  defendant  was  a 
deputy  sheriff,  and  because  he  was  a  deputy  sheriff  he  thought  he  was 
a  big  man,  and  he  had  a  right  to  bulldoze  and  override  and  tyrannize 
over  all  the  people  in  the  Mimbres  valley ;  and  because  he  was  a 
deputy  sheriff  he  beat  up  this  man  without  any  cause  whatever;"  and 
the  court  properly  refused  to  take  these  remarks  from  the  considera- 
tion of  the  jury.  The  trial  court  has  peculiar  advantages  for  observ- 
ing the  propriety  or  impropriety  of  the  arguments  of  counsel,  and  its 
discretion,  when  invoked,  should  not  be  interfered  with,  unless  for 
obvious  or  probable  injury. 

Id.— Felonious  Assault- Use  of  Deadly  Weapon — Gist  of  Offense. 
It  was  not  necessary,  on  such  prosecution,  to  prove  the  deadly  char- 
acter of  the  weapon  used,  section  8,  chapter  30,  Laws,  1887,  expressly 
declaring  a  pistol  to  be  a  deadly  weapon.  Li  all  such  prosecutions 
the  gist  of  the  offense  charged  is  not  the  deadly  character  of  the 
weapon,  but  the  assault  to  do  bodily  harm ;  and  the  character  of  the 
weapon  used  goes  only  in  aggravation  of  the  offense. 

Appeal,  from  a  judgment  convicting  the  defend- 
ant of  a  simple  assault  and  battery,  from  the  Third 
Judicial  District  Court,  Grant  County.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Vol.  7  n.  m.— 16 
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James  S.  Fieldeb  for  appellant. 

**Tlie  indictment  under  a  statute  prohibiting 
assault  with  a  dangerous  or  deadly  weapon,  should  not 
only  aver  the  weapon  to  be  dangerous  or  deadly,  but 
should  specify  it.'^  1  Am.  and  Eng.  Encyclopedia  of 
Law,  813. 

^* Where  an  assault  is  charged  to  have  been  com- 
mitted with  a  deadly  weapon,  the  character  of  the 
weapon  must  be  averred.''  State  v.  Russell,  91  N.  C. 
624;  Slusser  V.  State,  71  Ind.  280.  See,  also.  Walker 
V.  State,  73  Ala.  17;  Ballad  v.  State,  13  S.  W.  Rep. 
(Tex.  App.)  674;  State  v.  Schloss,  12  West,  225;  93 
Mo.  361;  6S.  W.  Rep.  244. 

In  the  case  of  Bryant  v.  State,  41  Ark.  359,  where 
it  was  held  that  ''under  an  indictment  for  an  assault 
with  a  deadly  weapon,  with  the  intent  to  inflict  upon 
the  person  of  another  a  bodily  injury,  etc.,  the  accused 
may  be  convicted  of  a  simple  assault,"  and  in  one  or 
two  other  cases  to  the  same  effect,  the  gist  of  the  crime 
alleged  is  the  assault  and  the  intention  of  the  party 
assaulting ;  so  that  a  conviction  may  be  had  of  a  sim- 
ple assault,  as  the  one  is  but  the  other  in  a  higher  or 
lesser  degree. 

The  general  rale  is  that  the  instractions  must  be 
confined  to  the  crime  laid  in  the  indictment.  If  they 
are  found  to  have  a  tendency  to  mislead,  the  judgment 
will  be  reversed  because  they  were  given,  although  they 
are  correct  as  abstract  propositions  of  law.  2  Thomp. 
on  Trials,  sec.  2315. 

Any  statement  made  by  counsel  in  addressing  the 
jury,  which  is  not  sustained  by  the  evidence,  or  is  at 
least  a  reasonable  implication  from  the  evidence,  is 
reversible  error.  1  Rice,  Ev.  129-134,  and  cases  cited. 
Brown  v.  Swimf ord,  44  Wis.  282 ;  Tucker  v.  Henniker, 
41  N.  H.  325. 
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'^Undignified  and  uncalled  for  personal  abase  by 
counsel  in  argument,  of  the  accused,  or  of  witnesses, 
or  of  jurors,  calculated  to  inflame  the  passion  of  the 
jury,  and  to  materially  prejudice  the  accused  in  the 
trial,  is  sufficient  to  call  for  a  reversal."  Basset  v. 
State,  101  Ind.  85;  BeflEord  v.  Penny,  58  Mich.  424; 
State  V.  Williams,  65  N.  C.  505;  State  v.  Smith,  75  Id. 
306;  State  v.  Nolan,  85  Id.  576;  Ricks  v.  State,  19  Tex. 
App.  308;  Stone  v.  State,  22  Id.  185.  See,  also,  Brown 
V.  State,  103  Ind.  133,  1  West.  Eep.  180;  People  v. 
Dane,  59  Mich.  550. 

For  language  held  to  be  ground  of  reversal,  see 
Martin  v.  State,  63  Miss.  505;  56  Am.  Rep.  813;  Per- 
kins V.  Burley,  6  New  Eng.  Rep.  817,  64  N.  H.  524; 
Cable  V.  Cable,  79  N,  C.  589,  28  Am.  Rep.  338. 

Edwabd  L.  Babtlett,  solicitor  general,  for  the 
territory. 

The  larger  crime  includes  the  less,  and,  under  an 
indictment  for  the  larger,  a  conviction  for  any  smaller 
crime  or  offense,  which  is  a  part  of,  and  necessarily 
included  within,  the  larger,  is  good,  and  will  be  sus- 
tained. Givens  v.  State,  6  Tex.  344;  State  v.  Coy,  2 
Aikens  (Vt.),  181;  Prinderville  v.  People,  42  111.  217; 
Mills  V.  State,  52  Ind.  194;  State  v.  Fisher,  103  Ind. 
530. 

It  can  and  does  make  no  difference  whether  the 
larger  crime  is  statutory  or  common  law,  providing 
only  that  the  perpetration  of  it  involves  and  necessi- 
tates the  commission  of  the  smaller  crime.  State  v. 
Bryant,  41  Ark.  359.  See,  also,  State  v.  Fisher,  supra. 

A  pistol  is  made  a  deadly  weapon  by  the  very  act 
under  which  the  appellant  was  indicted  and  convicted, 
and  it  was  not  necessary  for  the  territory  to  make  any 
proof  as  to  that.     Laws,  N.  M.  1887,  ch.  30,  sec.  8. 

The  case  of  Bryant  v.  State,  supra,  is  exactly  in 
point.    In  that  case  the  defendant  was  indicted  for  an 


244  Chaoon  v.  Tebbitoby.  [7  N.  M. 

assault  with  a  deadly  weapon  and  convicted  of  a  simple 
assault.  The  Arkansas  statute  differs  from  the  New 
Mexico  statute  only  in  this,  that  it  requires  the  allega- 
tion in  the  indictment  of  the  intent.  The  New  Mexico 
statute  does  not.  The  intent  is  implied  from  the  com- 
mission of  the  act  charged.  1  Am.  and  Eng.  Encyclo- 
pedia of  Law,  pp.  788,  789. 

The  conduct  and  management  of  the  argument 
upon  the  trial  of  either  a  civil  or  criminal  prosecution 
is  largely  within  the  discretion  of  the  trial  court,  and  it 
is  only  when  some  abuse  of  this  discretion  is  shown,  to 
the  probable  injury  of  the  party,  that  an  appellate 
court  will  interfere.  Territory  v.  O'Donnell,  4  N.  M. 
(Gil.)  210;  Pettit  v.  The  People,  9  Pac.  Rep.  622,  and 
note;  State  v.  Hamilton,  55  Mo.  520;  Combs  v.  State, 
75  Ind.  215;  People  v.  Requsted,  90  Mich.  371,  51  N. 
W.  Rep.  519 ;  People  v.  Hall,  94  Cal.  595 ;  Dale  v.  State, 
15  S.  E.  Rep.  (Ga.)  287;  Spahn  v.  People,  21  N.  E. 
Rep.  (111.)  688;  Tweedle  v.  State,  16  S.  W.  Rep.  544; 
29  Tex.  App.  278;  Wetherbee  v.  State,  15  S.  W.  Rep., 
29  Tex.  App.  278;  State  v.  Elvins,  101  Mo.  243;  Epps 
V.  State,  102  Ind.  539;  Anderson  v.  State,  104  Id.  467. 

Some  of  the  cases  cited  by  appellant  were  reversed 
on  other  grounds  than  those  of  misconduct  of  the  pros- 
ecuting attorney,  and  almost  without  exception  they 
state  the  general  law  as  claimed  by  the  appellee.  Jen- 
kins, Adm'x,  V.  N.  0.  Ore  Dressing  Co.,  65  N.  C.  563; 
State  V.  Nolan,  85  N.  C.  576. 

O'Bbien,  C.  J.— At  the  April  term,  1892,  of  the 
Grant  county  district  court,  Petronilo  Chacon  was 
indicted  and  tried  for  a  felonious  assault  with  a 
loaded  pistol  upon  one  Geronimo  Portillo.  The  ver- 
dict was,  guilty  of  a  simple  assault  and  battery.  Prom 
the  judgment  entered  upon  the  verdict,  the  defendant 
has  appealed  to  this  court. 

The  chief  reasons  assigned  for  reversal  are:  (1) 
Convicting  defendant  of  a  simple  assault  and  battery 
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apon  an  indictment  charging  him  with  an  assault  with 
a  deadly  weapon;  (2)  improper  and  abusive  language 
used  by  the  prosecuting  attorney  in  his  address  to  the 
jury;  (3)  errors  committed  by  the  court  in  the  recep- 
tion and  rejection  of  evidence,  and  in  giving  and 
refusing  certain  instructions  to  the  jury. 

The  indictment  was,  perhaps,  drawn  under  section 
3,    chapter    30,   Laws,    1887.     That    section    reads: 

"Any  person  who  shall  unlawfully  assault 

Indictment  for  ,    •-,  .  .1  . .  1  j       ji 

felonious  as-      or  striKC  at  another  with  a  deadly  weapon, 

8&ult  *  convic* 

Hon  of  assault  upou  couvlctiou  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  at  hard  labor  in  the 
county  jail  or  territorial  penitentiary,  not  exceeding 
three  years,  in  the  discretion  of  the  court  or  jury  try- 
ing the  same." 

Section  21,  chapter  17,  Laws,  1889,  provides: 
"Every  person  convicted  of  the  oflEense  of  assault  and 
battery  shall  be  punished  by  a  fine  of  not  less  than 
five  dollars,'^  etc.,  and  section  22  of  the  same 
chapter  reads:  "Every  person  who,  in  a  rude,  insolent, 
or  angry  manner,  shall  unlawfully  touch  another,  shall 
be  deemed  guilty  of  an  assault  and  battery."  The 
indictment  charges  "that  Petronilo  Chacon  *  *  *  did 
with  a  certain  pistol  loaded  with  powder  and  ball  *  *  * 
unlawfully  and  feloniously  make  an  assault  on  one 
Qeronimo  Portillo,  and  at  and  against  the  said  Portillo 
unlawfully  and  feloniously  discharged  said  pistol," 
thereby  grievously  wounding  him  upon  the  head  with 
the  bullet  shot  from  the  pistol.  It  appears  to  us  that 
the  aggravated  assault  so  charged  necessarily  includes 
a  common  law  assault  and  battery.  We  fail  to  see 
much  force  or  reason  in  appellant's  contention  that 
there  is  a  marked  diflference  between  a  felonious 
assault  with  a  deadly  weapon  and  an  assault 
committed  with  intent  to  murder,  maim,  or  do 
great  bodily  harm  with  such  weapon.  The  fair  test  in 
a  case  of  this  kind  ought  to  he,  in  our  opinion :  Is  the 
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crime  of  which  defendant  was  convicted  necessarily 
included  in  the  crime  charged!  We  hold  that  it  is, 
and,  while  the  statutory  assault  and  battery  ajjove 
defined  may  not  be  included  in  the  charge  contained  in 
the  indictment,  all  the  elements  of  such  offense  at 
common  law  are  found  therein.  The  two  forms  coex- 
ist in  this  territory.  It  is  not  important  that  the 
greater  offense  charged  be  statutory  or  common  law, 
provided  it  necessarily  includes  the  crime  of  which 
defendant  has  been  found  guilty.  Bryant  v.  State,  41 
Ark.  359. 

Appellant  complains  that  the  harsh  and  offensive 
language  used  by  one  of  the  attorneys  for  the  prosecu- 
tion in  addressing  the  trial  jury  as  to  the  character  of 
the  defendant,  and  to  which  he  objected .  at  the  time, 

was  manifestly   prejudicial  to  his  rights, 

^couD^ei^Ibue    and  should  secure  a  reversal.    These  are 

o  p  V  ege.      ^j^^  objectionable  words:   ''Gentlemen  of 

the  jury,  the  defendant  was  a  deputy  sheriff,  and 
because  he  was  a  deputy  sheriff  he  thought  he  was  a 
big  man,  and  had  a  right  to  bulldoze  and  override  and 
tyrannize  over  all  the  people  in  the  Mimbres  valley ; 
and  because  he  was  a  deputy  sheriff  he  beat  up  this 
man  without  any  cause  whatever. '^  Defendant's  coun- 
sel promptly  excepted  to  the  use  of  such  language,  and 
the  court  was  requested  to  take  it  from  the  considera- 
tion of  the  jury,  which  the  court  refused  to  do.  The 
court  was  not  in  error  in  refusing  to  grant  the  request. 
The  undisputed  facts  in  the  case  show  that  the  defend- 
ant treated  Portillo  during  the  trouble  like  an  under- 
ling or  peon.  After  the  assault  he  had  him  taken  as 
a  criminal,  without  warrant,  before  a  justice  of  the 
peace,  where  he  was  honorably  discharged.  He  had 
previously  unnecessarily  assaulted  and  called  him  a 
very  opprobrious  name,  simply  because  he  found  him 
working  upon  a  piece  of  land  the  exclusive  possession 
of  which  defendant  claimed;  but  it  is  evident  that 
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Portillo  was  sent  there  to  work  by  an  adverse  claim- 
ant, and  it  was,  to  say  the  least,  rather  domineering 
for  defendant  to  drive  him  from  his  work  with  insult 
and  violence.  Counsel,  in  addressing  a  jury,  when 
arguing  within  the  boundary  of  admitted  or  disputed 
facts,  should  enjoy  the  greatest  latitude  consistent  with 
decorum  and  a  reasonable  ambition  to  win  success  by 
honorable  means.  We  can  not  see,  in  the  light  of  the 
record,  that  the  zealous  assistant  prosecutor  in  his 
remarks  overstepped  the  limit  of  laudable  advocacy. 
If  the  evidence  showed,  as  it  did,  that  the  defendant 
was  at  the  time  a  deputy  sheriff,  and  acted  in  an  arbi- 
trary and  insulting  manner  toward  the  complainant, 
we  fail  to  see  any  impropriety  in  counsel  exhibiting  to 
the  jury  the  character  of  the  accused  in  its  true  light 
as  revealed  by  the  evidence.  If  this  proves  distaste- 
ful, the  best  way  to  prevent  is  not  to  deserve  it.  The 
trial  court  enjoys  peculiar  facilities  for  observing  the 
propriety  or  impropriety  of  forensic  arguments,  and  its 
discretion,  when  invoked,  should  rarely  be  interfered 
with,  in  the  absence  of  obvious  or  probable  injury. 

The  other  errors  assigned  by  appellant  are  chiefly 

based  upon  the  assumption  that  evidence  of  the  com- 

FEL0N10U8  M-      mission  of  a  mere  assault  and  battery  was 

dSSiw weapon:   not  admlssiblc  under  the  indictment,  and 

gu«  of  action,     ^j^^j  ^^^  ^^^^  misstatcd  the  law  to  the 

jury  as  to  the  nature  of  the  crime  charged,  the  weapon 
used,  and  the  right  to  convict  of  an  assault  and  battery 
if  warranted  by  the  proof  in  case  the  felonious  assault 
charged  had  not  been  fully  established.  We  have 
examined  the  authorities  cited  by  counsel  for  appellant 
in  his  able  brief ;  but  few,  if  any,  of  them  sustain  his 
contention.  The  decisions  apparently  in  conflict  with 
the  views  herein  expressed  are  really  not  so,  as  they 
are  generally  based  Upon  a  classification  of  criminal 
offenses  different  from  ours.  The  assertions,  for 
instance,  that  the  deadly  character  of  the  weapon  must 
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be  proved,  and  that  such  deadly  character  of  the 
weapon  is  the  gist  of  the  offense,  are  not  tenable,  at 
least  in  this  territory.  Section  8,  chapter  30,  Laws, 
1887,  expressly  declares  a  pistol  to  be  a  deadly  weapon; 
hence  it  can  not  be  necessary  to  prove  what  the  law 
admits.  The  gist  of  the  offense  charged  is  not  the 
deadly  character  of  the  weapon,  but  the  assault,  or  the 
violent  attempt  to  do  the  physical  harm;  and  the 
weapon  used,  whether  deadly  or  otherwise,  only  goes 
in  aggravation.  In  closing  it  may  be  said  that  in  our 
opinion  this  defendant  ought  to  consider  himself  for- 
tunate in  escaping  a  conviction  of  the  more  serious 
crime  charged  in  the  indictment.  The  evidence  was 
very  strong,  and  the  jury  correspondingly  weak  in 
their  desire  to  temper  justice  with  mercy.  The  judg- 
ment is  affirmed. 

Fall,  Freeman,  Seeds,  and  Lee,  J  J.,  concur. 


[No.  548.     August  24,  1893.] 

TERRITORY   OF  NEW   MEXICO,    Appellee,    v. 

WALTER  COOK,  Appellant. 

Sbluhg  Liquors  om  StTNDAY — Test  Cask — Waiver  of  ARRAioNinBMT, 
AND  Pleas  of  Guilty,  Motion  to  Set  Aside — Arrest  of  Judgment 
— ^New  Trial — Impeachment  of  Beoord.— Where  the  defendant  and 
others,  indicted  for  unlawfally  selling  liqnors  on  Sunday,,  raised  a 
fund  to  employ  counsel  to  defend  them,  and  test  the  validity  of  the 
Sunday  law,  and  the  record  showed  that  the  defendants,  by  their 
oounsel  so  employed,  waived  arraignment,  and  all  but  one  entered 
pleas  of  guilty,  and  that,  by  consent,  judgments  were  stayed  until 
the  next  term,  and,  by  agreement,  one  case  was  selected,  of  the  one 
against  whom  the  plea  of  guilty  had  not  been  entered,  as  a  test  case, 
and,  on  a  decision  adverse  to  the  defendant  therein,  appealed  to  this 
court,  and  affirmed  (Gortesy  v.  Territory,  6  N.  M.  682) ;  that  the 
appellant  here  and  defendant  below  rested  on  that  plea  for  one  year 
awaiting  the  decision  of  this  court  in  said  case ;  and  that,  at  the  next 
term  of  the  court  below,  and  after  such  decision,  appeared  by  differ- 
ent counsel,  and  moved  the  court  to  set  aside  the  plea  of  guilty 
entered  against  him,  on  the  ground  that  he  had  never  been  arraigned, 
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and  had  never  personally  entered  snoh  plea,  nor  authorized  anyone 
to  enter  it  for  him;  and,  upon  the  oourt's  denying  his  motion,  defend- 
ant moved  in  arrest  of  judgment,  and  for  new  trial,  which  were  also 
denied,  after  a  full  hearing  by  the  court  upon  the  record  and  the 
affidavits  of  the  parties, — Held:  The  order  of  the  court  below,  made 
after  the  decision  in  the  test  case,  upon  the  record  and  affidavits  of 
the  parties,  should  not  be  disturbed.  If  the  appellant  has  been 
injured  by  the  conduct  of  his  counsel,  employed  to  defend  him  in 
said  case,  he  must  seek  other  redress  than  an  impeachment  of  the 
judicial  record  of  the  trial  court  on  ex  parte  affidavits. 

Appeal,  from  a  judgment  convicting  defendant  of 
unlawfully  selling  liquors  and  merchandise  on  Sunday, 
from  the  Fifth  Judicial  District  Court,  Socorro  County. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chavez  and  Doughebtt  for  appellant. 

In  cases  where  imprisonment  may  be  inflicted,  as 
punishment  for  an  offense,  defendant  must  present 
himself  at  the  arraignment,  and  plead  personally. 
Bish.  Crim.  Proc,  sec.  268;  Whart.  Crim.  PL  &  Pr., 
sees.  540,  541;  Dunn  v.  Commonwealth,  6  Barr.  387; 
Hamilton  v.  Commonwealth,  9  Leigh,  623;  Brooks  v. 
People,  88  111.  327;  Scaggs  v.  State,  8  S.  &  M.  722; 
State  V.  Cross,  27  Mo.  332;  Gladden  v.  State,  12  Fla. 
562;  People  v.  McCrory,  41  Cal.  451;  Whart.,  supra, 
sees.  408,  701. 

The  court  must  be  satisfied,  that  the  nature  of  the 
case,  and  its  circumstances,  are  such  that  imprison- 
ment will  not  be  inflicted.  Bish.  Crim.  Proc,  sec. 
269.     See  2d,  note  1. 

A  special  power  of  attorney  to  appear,  plead,  and 
defend,  in  his  absence,  must  be  executed  by  defendant, 
and  filed  in  court  by  his  attorney.  See  5th,  note  1, 
Bish.  Crim.  Proc,  sec  269;  U.  S.  v.  Mayo,  1  Curtis, 
C.  C.  433,  434. 

The  fact  that  counsel  of  the  accused  is  present 
during  trial    and  rendering  of  the  verdict,  without 
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making  objection  to  the  prisoner's  absence,  is  not  a 
waiver  of  his  right  to  be  present.  Whart.  Crim.  PL 
&  Pr.,  sec.  875. 

In  all  trials  in  which  corporal  punishment  may  be 
assigned  the  defendant  must  be  personally  present. 
Whart.  and  other  citations,  supra;  Id.,  sees.  541,  873; 
Chitty,  Crim.  Law,  413;  2  Hale,  215;  Jacobs  v.  Com- 
monwealth, 5  Serg.  &  B.  315. 

Defendant  may  enter  plea  by  attorney  only  where 
no  corporal  punishment  is  involved.  Whart.,  sees. 
540,  541 ,  875. 

The  statute  makes  a  violation  of  the  Sunday  law 
an  offense  punishable  by  fine  or  imprisonment.  Laws, 
1887,  p.  51. 

Even  if  the  plea  of  guilty  should  be  given  with 
defendant's  consent  in  open  court,  he  should  have 
been  permitted,  under  all  circumstances,  to  withdraw 
it.     People  V.  McCrory,  41  Cal.  451. 

The  court  should  have  set  aside  the  plea  of  guilty, 
heretofore  entered  by  an  unauthorized  attorney,  upon 
defendant's  affidavit,  and  upon  his  demanding  a  trial 
on  the  merits  of  the  case,  as  a  matter  of  right.  Comp. 
Laws,  N.  M.  1884,  sec.  2591. 

When  the  duty  to  arraign  is  imperative,  failure  to 
do  so  is  fatal.  Whart.  Crim.  PI.  &  Pr.,  sec.  700,  and 
cases  cited. 

Edward  L.  Babtlett,  solicitor  general,  for  the 
territory. 

In  the  lower  misdemeanors,  where  imprisonment 
is  not  necessarily  inflicted,  the  defendant  may  appear, 
be  arraigned,  and  plead  to  the  indictment,  by  his 
attorney.  4  Am.  and  Eng.  Encyclopedia  of  Law,  p. 
774,  note  2;  1  Bish.  Crim.  Proc,  par.  267;  Ex  parte 
Tracy,  25  Vt.  93;  State  v.  Reckards,  21  Minn.  47; 
Bloomington  v.  Heiland,  67  111.  278;  State  v.  Jones, 
18  Tex.  874. 
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The  defendant  authorized  the  plea  of  gailty  and  is 
bound  thereby.  1  Bish.  Grim.  Proc,  par.  225,  and 
eases  cited. 

He  is  estopped  from  saying  that  he  did  not  plead 
guilty.     Id.,  par.  118. 

The  withdrawal  of  the  plea  of  guilty  was  a  matter 
within  the  sound  discretion  of  the  trial  court,  and, 
where  no  abuse  is  shown,  its  refusal  to  allow  it  will  not 
be  disturbed.  The  defendant  can  not  coquet  with  the 
court  by  pleading  guilty  one  day,  and  not  guilty  the 
next.  People  v.  McCrory ,  41  C^.  458 ;  Early  v.  Com- 
monwealth, 86  Va.  921;  8.  C,  11  S.  E.  Rep.  795; 
Myers  v.  State,  18  N.  E.  Eep.  (Ind.)  42. 

O'Brien,  C.  J.— At  the  May  term,  1892,  of  the 
district  court  for  the  county  of  Socorro,  two  indict- 
ments were  found  against  the  defendant,  Walter  Cook, 
which  charged  him  with  being  unlawfully  engaged  in 
the  labor  of  selling  wine,  beer,  liquor,  and  merchan- 
dise on  Sunday,  the  Lord's  day.  At  the  same  time  for- 
ty-four other  indictments  were  found  against  other  per- 
sons for  similar  violations  of  the  Sunday  law.  It 
appears  by  the  record  that  all  the  persons  so  indicted 
clubbed  together  and  raised  a  fund  for  the  purpose  of 
employing  counsel  to  defend  them,  and  to  test  the 
validity  of  the  Sunday  law.  The  appellant  was  among 
the  subscribers.  Hon.  Neill  B.  Field,  an  eminent 
member  of  the  territorial  bar,  was  selected  for  the  pur- 
pose of  conducting  the  defense  to  all  the  forty-six  in- 
dictments. It  also  appears  that  he,  whilst  in  the  dis- 
charge of  his  duty  as  such  general  counsel,  entered 
pleas  of  guilty  to  the  two  indictments  against  this 
appellant,  as  well  as  to  the  other  forty-four  indict- 
ments against  the  other  parties ;  making,  however,  a 
test  case  of  the  indictment  found  against  one  A.  Cor- 
tesy.  That  was  done  by  agreement  of  the  parties. 
Cortesy  lost  his  case  in  the  court  below,  and  appealed 
from  the  judgment  to  this  court  at  the  July  term,  1892^ 
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when  the  judgment  of  the  court  below  was  affirmed,  all 
the  judges  concurring,  except  the  writer  of  this  opin- 
ion. Cortesy  v.  Territory,  6  N.  M.  682.  On  the  four- 
teenth day  of  June,  1892,  the  thirty-eighth  day  of 
the  term  at  which  these  indictments  were  filed,  the  fol- 
lowing entry  appears  upon  the  court's  records:  *'Now 
comes  the  territory,  by  her  district  attorney,  and  come 
the  defendants,  by  their  attorney,  in  the  above  entitled 
andforegoing  forty-six  causes,  and  waive  formal  arraign- 
ment, and  enter  their  respective  pleas  of  guilty  to  the 
charges  contained  in  the  respective  indictments  there- 
in, and  now,  by  consent  of  the  parties,  the  judgment 
and  sentence  of  the  court  in  the  said  forty-six  cases  is 
stayed  and  not  pronounced,  and  said  forty-six  cases  are 
continued  until  the  next  term  of  this  court.''  At  the 
next  term  of  court,  begun  on  the  first  Monday  in  May, 
1893,  this  defendant  appeared  by  other  and  different 
counsel,  and  moved  the  court  on  the  record  and  affi- 
davits to  set  aside  the  pleas  of  guilty  entered  in  these 
two  cases,  for  the  reason  that  he  had  never  been 
arraigned,  and  had  never  personally  entered  such 
pleas,  and  had  never  authorized  any  person  to  enter 
them  for  him.  The  territory  thereupon  filed  counter 
affidavits,  showing  or  tending  to  show  the  general 
retainer  of  Mr.  Field  in  all  of  these  cases ;  and  that  he, 
by  virtue  of  such  employment,  and  by  the  tacit  or 
express  authority  of  the  defendant,  as  well  as  of  the 
defendants  in  the  other  cases,  had  entered  such  pleas 
in  their  behalf.  The  court  below,  upon  a  full  and  fair 
hearing,  denied  defendant's  motion.  Defendant  then 
moved  to  strike  the  counter  affidavits  from  the  files, 
and  also  in  arrest  of  judgment,  both  of  which  were 
overruled,  and  judgment  entered  upon  each  indict- 
ment, fining  the  defendant  $15  and  costs,  and  that  he 
be  committed  until  such  fine  and  costs  are  paid.  A 
motion  for  a  new  trial  was  also  made  and  overruled. 
The  defendant  has  brought  the  two  cases  by  appeal  to 
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this  court,  insisting  in  his  assignment  of  errors  that 
the  judgments  below  should  be  vacated  on  account  of 
the  court's  refusal  to  set  aside  the  pleas  of  guilty,  and 
to  grant  a  new  trial  or  trials,  alleging  that  it  did  not 
appear  of  record  that  said  defendant  was  ever  in  per- 
son arraigned  or  ever  personally  entered  a  plea  of 
guilty,  and  further  setting  up  in  his  affidavits  that  he 
had  never  authorized  anyone  to  enter  such  plea  for 
him.  This  is  at  least  the  substance  of  the  error  of 
which  the  defendant  complains. 

We  have  read  the  transcript  of  the  record,  includ- 
ing the  affidavits  and  counter  affidavits,  and  we  are 
unable  to  discover  any  reversible  error  therein.  The 
record  shows  affirmatively  that  on  June  14,  1892,  this 

defendant,   by  attorney,   in  open  court, 

^on'sundli^Mc"    walved  arraignment,  and  entered  a  plea 

a"Jigninem.and  of  gullty  to  each  of  the  said  two  indict- 

Slom>S^f"8e/*    ments.     He  rested  on  that  plea  for  a  full 

judgment:  new    year,  awaitlug  the  decision  of  this  court 

in  the  test  case  in  behalf  of  Cortesy. 
When  he  found  that  the  decision  in  that  case  was 
adverse,  he  repudiated  the  plea,  and  demanded  a  trial 
on  the  merits.  Such  conduct  may  indicate  a  great 
deal  of  caution,  but  it  is  too  speculative  to  merit  in- 
dulgent consideration  from  us.  If  we  once  permit 
parties,  charged  with  the  commission  of  minor  misde- 
meanors in  courts  of  record,  to  deny  the  right  of  coun- 
sel to  represent  them  as  soon  as  their  forensic  efforts 
have  proven  unsuccessful,  and  to  contradict  the  most 
solemn  records  of  the  court,  we  would  set  an  example 
fraught  with  great  danger  to  the  public,  and  introduce 
a  departure  in  practice  rarely  warranted  by  judicial 
authority.  The  judge  below  had  opportunities  denied 
to  us,  of  observing  the  conduct  of  the  parties  and  their 
counsel.  He  took  official  notice  of  the  appearance  of 
the  counsel  for  the  respective  defendants;  allowed 
counsel,  perhaps  for  the  accommodation  of  their  clients, 
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to  enter  of  record  pleas  in  their  behalf,  suspended 
judgment  on  such  pleas,  at  the  request  of  such  coun- 
sel; granted  an  appeal  to  this  court  in  one  of  such 
cases,  for  the  purpose  of  having  determined  the  validity 
of  the  law  upon  which  all  the  indictments  were  founded. 
No  judgment  was  entered  below  until  the  test  case  was 
finally  settled  in  this  court.  Indeed,  he  had  all  the 
facts  and  circumstances  in  all  the  cases  judicially  be- 
fore him  from  the  filing  of  the  indictments  to  the 
returning  of  the  mandate  from  this  court  to  the  clerk 
of  his.  He  heard  the  motions  with  this  knowledge,  as 
well  as  on  the  record  and  the  affidavits  of  the  parties, 
and,  with  his  superior  acquaintance  with  the  merits  of 
the  controversy,  he  held  that  this  defendant  had  no 
substantial  grievance,  and  denied  him  the  right  to 
withdraw  his  pleas.  In  so  ruling,  we  can  see  no  error. 
If  defendant  has  been  injured  by  the  conduct  of  an 
able  lawyer,  whom  he  allowed  to  appear  as  his  counsel 
in  the  court  below,  and  who  argued  with  marked 
ability  the  test  case  in  this  court,  he  must  seek  other 
redress  than  the  impeachment  of  the  judicial  record  of 
the  district  court  on  ex  parte  affidavits.  Had  we  any 
serious  doubt  that  all  these  defendants  united  and 
raised  by  subscription  a  common  fund,  of  which  this 
defendant  paid  $10,  to  compensate  counsel  to  assist  in 
their  individual  and  common  defense ;  that  the  com- 
mittee, duly  appointed,  employed  Mr.  Field  for  this 
purpose;  that  he  acted  in  good  faith,  and  ably  repre- 
sented their  interests ;  that  this  defendant  knew  a  year 
before  the  filing  of  his  motion  for  leave  to  withdraw 
the  pleas  of  guilty,  that  such  pleas  had  been  entered 
for  him, — we  might  be  more  inclined  to  regard  his 
tardy  application  with  some  favor.  But  grant  defend- 
ant's motion  at  this  time,  and  all  advantages  gained 
will  be  his.  It  is  often  difficult  to  prove  in  courts  of 
justice  the  exact  day  of  the  week  upon  which  an  occur- 
rence took  place,  even  when  the  trial  is  had  soon  after 
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the  alleged  occurrence;  but  when  the  intervening 
period  is  a  year,  or  perhaps  two,  and  the  trial  is  de- 
ferred by  the  conduct  of  the  accused,  and  he  must  be 
acquitted  unless  the  proof  is,  beyond  a  reasonable 
doubt,  that  he  committed  the  acts  charged  on  a  Sun- 
day, in  deference  to  the  imperfections  of  human  mem- 
ory, and  in  the  interest  of  public  policy,  we  can  not 
regard  with  great  favor,  in  the  absence  of  material 
error,  the  demand  of  this  defendant  for  what  he  claims 
to  be  one  of  his  inalienable  rights.  There  being  no 
error  discernible  in  the  record,  the  orders  and  judg- 
ments appealed  from  are  affirmed. 

Lee,  Seeds,  and  Fall,  JJ.,  concur. 


[No.  546.    August  25,  1893.] 

JOHN  A.  ROPEE,  Appellant,  v.  TERRITORY  OF 

NEW  MEXICO,  Appellee. 

Criminal  Law—Mubdert— Fair  and  Impartial  Trial— Separation  of 
Jury — New  Trial. — On  a  proseontion  for  murder  in  the  first  degree, 
the  defendant  was  not  entitled  to  a  new  trial,  on  the  ground  of  the 
sei^aration  of  the  jury,  where  it  was  affirmatiyely  shown  that  snoh 
separation  was  necessary,  and  without  prejudice  to  defendant.  But 
where  it  appeared,  in  such  prosecution,  from  affidavits  filed  therein, 
that  defendant  was  entitled  to  a  continuance  or  change  of  venue,  on 
account  of  existing  local  prejudice  and  excitement,  and  his  counsel 
below  through  fear  of  mob  violence  to  his  client,  refrained  from  ask- 
ing for  either,  the  defendant  did  not  have  such  trial  as  is  guarantied 
to  the  accused  by  article  6  of  the  amendments  to  the  constitution  of 
the  United  States,  providing  that,  "In  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury  *  *  *  and  to  have  the  assistance  of  counsel  for 
his  defense/'  and  was  entitled  to  a  new  trial  on  that  ground;  and  the 
court  below  abused  its  discretion  in  refusing  to  grant  it. 

Id.— Murder— Prior  Misconduct  of  Accused— Evidence.— Where,  on 
such  prosecution,  there  was  no  evidence  that  the  deceased  was  robbed 
at  the  time  of  the  murder,  it  was  error  to  admit  evidence  that  defend- 
ant attempted  to  "hold  up''  a  person  other  than  deceased  about  four 
hours  before  the  murder.  Giflord  v.  People,  87  HI.  210;  1  Whart. 
£v.,  sec.  29. 
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Appeal,  from  a  judgment  convicting  defendant  of 
murder  in  the  first  degree,  and  sentencing  him  to  be 
hung,  from  the  Third  Judicial  District  Court,  Dona 
Ana  County.  Judgment  reversed;  Freeman,  J.,  dis- 
senting. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Warren,  Febgusson  &  Bruneb  and  R.  L.  Young 
for  appellant. 

Edward  L.  Bartlett,  solicitor  general,  for  the 
territory. 

It  was  in  the  discretion  of  the  court  to  allow  the 
jury  to  separate,  and  such  separation  was  not  preju- 
dicial to  defendant,  and,  unless  some  prejudice  is 
shown,  there  is  no  ground  for  a  new  trial.  The  harm- 
lessness  of  such  separation  appears  from  the  affidavits 
of  the  bailiflEs.  Territory  v.  Nichols,  3  N.  M.  (Gil.) 
107;  Territory  v.  Chenowith,  Id.  320;  3  Rice,  Ev.,par. 
184,  and  cases  cited;  Drew  v.  State,  124  Ind.  9;  Stew- 
art v.  State,  17  S.  W.  Rep.  (Tex.)  908;  Dobson  v. 
State,  17  S.  W.  Rep.  (Ark.)  3;  Territory  v.  King,  6 
Dakota,  131;  S.  C,  50  N.  W.  Rep.  623;  People  v. 
Wheatley,  88  Cal.  114;  S.  C,  26  Pac.  Rep.  267;  Custis 
V.  Commonwealth,  87  Va.  589;  S.  C,  13  S.  E.  Rep. 
73;  State  v.  Orrick,  106  Mo.  11;  S.  C,  17  S.  W.  Rep. 
176;  Commonwealth  v.  McCaul,  3  N.  E.  Rep.  (Mass.) 
76;  State  V.  Flack,  48  Kan.  14;  S.  C,  29  Pac.  Rep.  971. 

Change  of  venue  is  purely  a  statutory  right,  and 
can  be  obtained  only  in  the  way  prescribed  by  the 
statute.     Laws,  1889,  ch.  77,  p.  183. 

While  it  may  be  conceded  that  under  this  statute 
defendant  is  entitled,  under  certain  circumstances  and 
at  certain  times,  to  a  change  of  venue  as  a  matter  of 
right,  yet,  when  he  has  waived  that  right,  by  failure  to 
assert  it,  any  subsequent  relief  which  he  seeks  rests 
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within  the  sound  discretion  of  the  court.  Territoiy  v. 
Kinney,  3  N.  M.  (Gil.)  146;  Adams  v.  State,  10  So. 
Rep.  (Fla.)  106;  Martin  v.  State,  21  Tex.  App.  1;  S. 
C,  17  8.  W.  Rep.  430. 

On  a  motion  for  new  trial  on  the  ground  of  newly 
discovered  evidence,  there  must  be  some  showing  that 
proper  diligence  has  been  used.  Territory  v.  Faulkner, 
6  N.  M.  489. 

Manacling  a  prisoner  when  on  trial,  is  a  matter 
resting  in  the  discretion  of  the  trial  court.  Territory 
V.  Kelley,  2  N.  M.  295. 

It  is  not  error  to  refuse  instructions  to  the  jury 
diflEering  from  those  already  given  only  in  phraseology. 
Territory  v.  Baker,  4  N.  M.  (Gil.)  273;  Anderson  v. 
Territory,  Id.  222;  People  v.  Hubbard,  52  N.  W.  Rep. 
(Mich.)  729;  State  v.  Robinson,  35  S.  0.430;  14 
S.  E.  Rep.  766;  Muely  v.  State,  18  S.  W.  Rep.  (Tex. 
App.)  411. 

Objections  to  evidence  can  not  be  made  for  the 
first  time  in  the  appellate  court.  Comp.  Laws,  1884, 
sees.  2197,  2188;  Territory  v.  O'Donnell,  4  N.  M. 
(Gil.)  208;  Territory  v.  Hicks,  6  Id.  604;  Wheelock  v. 
MaGee,  1  N.  M.  573 ;  People  v.  Grauey,  52  N.  W.  Rep. 
(Mich.)  66;  Johnston  v.  State,  10  So.  Rep.  (Fla.) 
686;  3  Rice,  Ev.  258. 

The  three  '*hold  ups^'  form  separate  links  of  one 
transaction,  all  leading  to  the  same  crime,  and  evidence 
in  each  was  admissible  as  showing  the  motive  and 
intent  of  defendant  to  raise  money  in  some  way  or 
other.  The  defendant  neither  at  the  trial  nor  does  he 
now  complain  of  the  admission  of  the  evidence  as  to 
the  '*hold  up"  of  the  negro  boy;  and  if  that  evidence 
was  competent,  this  must  be,  for  the  offenses  were 
identical  and  almost  simultaneous.  3  Rice,  Ev.,  p. 
208,  et  seq. ;  People  v.  Harris,  33  N.  E.  Rep.  65;  Stout 
V.  People,  4  Park.  Grim.  Rep.  71. 

Vol.  7  n.  m. — 17 
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Independent  crimes  may  be  proven  where  the  acts 
are  shown  to  have  been  done  as  parts  of  the  same  pl^n 
or  scheme.  3  Rice,  Ev.  211;  Jordan  v.  Osgood,  109 
Mass.  457 ;  People  v.  Wood,  3  Park.  Crim.  Rep.  681 ; 
State  V.  Raymond,  53  N.  J.  Law,  260 ;  Commonwealth 
v.  McCarthy,  119  Mass.  354. 

Evidence  of  defendant's  acts  and  movements  dur- 
ing the  time  prior  to  the  murder  and  leading  up  to  it 
was  competent.  3  Rice,  Ev.  73 ;  People  v.  Harris,  33 
N.  E.  Rep.  65. 

Fall,  J. — This  cause  comes  here  by  appeal  from 
Dona  Ana  county.  The  facts,  as  disclosed  by  the 
record,  are  as  follows:  The  district  court  for  that 
county  was  held  in  Las  Cruces,  commencing  on  the 
sixth  day  of  March,  1893.  On  the  ninth  day  of  March, 
Samuel  Steel,  a  young  man  of  seventeen  years,  a  rela- 
tive of  the  presiding  judge,  John  R.  McFie,  was  found 
unconscious  at  a  point  on  a  road  or  street  a  short  dis- 
tance from  the  town,  with  a  bullet  wound  entering  the 
eye,  penetrating  the  head,  and  cbming  out  toward  the 
back  part  thereof,  at  a  point  above  the  place  of  entry. 
The  defendant,  John  A.  Roper,  was  arrested  on  the 
next  morning,  the  tenth,  promptly  indicted  for  the 
murder,  arraigned,  and  placed  upon  trial  upon  the 
fifteenth  instant.  The  evidence  was  entirely  circum- 
stantial. Fifteen  witnesses  were  examined  for  the  ter- 
ritory. Samuel  Steel,  father  of  deceased,  testified  as 
to  being  called  by  Rodriguez,  and  finding  his  son's 
body,  at  7  or  half  past  7  p.  m.,  on  the  evening  of  the 
ninth,  and  that  deceased  died  within  about  two  hours. 
Dr.  B.  E.  Lane  examined  deceased,  and  found  a  wound 
in  the  eye,  ranging  down,  and  then  up,  and  out  at 
back  of  head;  but  only  made  an  examination  with 
fingers.  Wound  small.  Llewellyn  Gans,  druggist, 
corroborated  Dr.  Lane's  testimony,  and  thought  wound 
made  by  pistol  of  about  thirty-eight  caliber.  Dr.  Petin 
testified  that  deceased  delivered  milk  to  him  at  his 
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home,  beyond  where  deceased  was  found,  about  sun- 
down, on  evening  of  ninth.  Saw  no  one  else  pass. 
Pedro  Gonzales  testified  that  he  knew  defendant,  saw 
him  in  Las  Cruces  on  afternoon  of  ninth  in  Lapoint's 
saloon,  gambling,  and  that  defendant  had  a  pistol, 
identified  as  a  thirty-eight  caliber.  Jacobo  Chavez 
identified  pistol  secured  by  oflBcers  in  arresting  defend- 
ant as  the  same  which  defendant  had  in  Lapoint's 
saloon.  Albert  Ellis,  that  defendant  was  riding  a  dark 
horse,  and  left  town  about  6  o'clock  or  thereabouts; 
also  identified  pistol.  Adolph  Saens,  had  known 
defendant.  Saw  him  in  Las  Cruces,  and  went  with 
him  from  Lapoint's  saloon  to  Ellis'  corral.  On  the 
street  met  a  negro,  and  defendant  asked  negro  for 
money,  and  made  him  turn  his  pockets  out.  Witness 
told  defendant  that  negro  had  no  money,  to  ^4et  him 
alone,"  and  defendant  did  so. 

Witness  also  identified  pistol  thirty-eight  caliber. 
Jesus  Maria  Rivera  was  coming  from  Dr.  Petin's  house 
about  6  or  half  past  6  in  the  evening.  Met  deceased 
going  to  Dr.  Petin's,  going  toward  town,  at  a  distance 
(as  shown  by  witness  Baker)  of  four  hundred  and  ten 
paces  from  where  deceased  was  found  dying.  Met  a 
man  on  a  dark  horse,  who,  presenting  a  pistol, 
demanded  money  of  witness,  who  offered  a  pocket 
knife, — all  he  had.  Assailant  rode  oiff  with  a  yell. 
Identified  defendant  as  party  who  held  him  up.  Had 
never  seen  defendant  before  the  attempted  robbery. 
It  was  after  sundown,  but  not  dark.  After  leaving 
defendant,  witness  walked  (as  shown  by  witness 
Baker)  two  hundred  and  ten  steps,  and  heard  a  shot. 
**Came  on  to  town."  Defendant  rode  off  from  wit- 
ness in  a  walk.  Philipine  Durier  saw  deceased  pass 
his  house  toward  that  of  Dr.  Petin,  about  half  past  6. 
Afterward  heard  a  shot.  Heard  nor  saw  anyone  else 
except  witness  Baker.  Ramona  Rodriguez  de  Valencia 
heard  a  shot  about  half  past  6  or  7,  and  heard  a  wagon 
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ranning.  Deceased  was  brought  into  her  house. 
Domingo  Rodriguez,  husband  of  last  witness,  returned 
from  Mesilla,  and  his  wife  told  him  she  had  heard  a 
shot,  and  a  wagon  running.  He  heard  someone 
groaning  in  the  street,  near  his  bouse,  went  out,  recog- 
nized deceased,  and  went  for  Samuel  Steel,  Sr.,  and 
the  deceased  was  carried  into  his  (witness')  house, 
(where  he  died).  W.  E.  Baker  had  been  on  road  past 
Dr.  Petin's  house.  Coming  back,  at  some  distance 
beyond  Petin's,  saw  a  man  on  dark  horse,  about  one 
hundred  and  fifty  to  one  hundred  and  seventy-five 
feet  distant  from  the  road,  riding  out  of  the  road.  Saw 
deceased's  body  on  side  of  the  road,  opposite  witness 
Rodriguez's  house,  but  thought  it  was  a  drunken  man. 
Afterward  (during  trial)  measured  distances  as  shown 
in  note  of  Rivera's  testimony,  and  also  trailed  horse 
track  of  rider  he  had  seen  from  a  point  on  the  road,  in 
a  half  circle,  back  to  the  road.  Thomas  A.  J.  Foun- 
tain helped  to  arrest  defendant  at  the  camp  five  miles 
from  Las  Cruces,  west  of  Mesilla,  and  across  the  river. 
Arrest  made  early  on  morning  of  tenth.  Defendant 
feeding  his  hoinses.  Defendant  denied  having  pistol, 
and  witness  found  the  thirty-eight  caliber  pistol  in  the 
'*mess  chest,"  etc.  Robert  P.  Boone,  foreman  of  the 
men  who  were  ''rounding  up"  cattle  on  west  of  river 
near  Mesilla,  and  for  whom  defendant  was  working, 
testified  that  defendant  left  camp  about  noon  for  Las 
Graces,  riding  a  bay  horse,  and  returned  between  8 
and  9  o'clock  in  the  evening.  Nothing  unusual  or 
excited  in  his  manner.  Talked  with  the  boys  for  a 
few  minutes,  and  went  to  bed.  I.  J.  Hall,  C.  M.  For- 
aker,  Al.  Hardin,  and  Perry  Williams,  for  defense, 
had  known  defendant  in  Grant  county,  each  for  a  term 
of  two  to  nine  years.  Was  of  good  character.  Perry 
Williams  knew  that  defendant  could  not  speak  Span- 
ish language,  and  defense  offered  to  prove  by  witness 
that  witness  Rivera  told  him  that  the  man  who  ''held 
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him  up'^  carried  on  the  full  conversation  in  the  Span- 
ish language.  Phoebus  Campus,  deputy  sheriff,  con- 
tradicts witness  Fountain  in  unimportant  details,  and 
says  that  Anselmo  Melendez,  another  deputy,  found 
the  thirty-eight  caliber  pistol  in  a  pigeon  hole  in  the 
top  of  mess  chest,  and  not  hidden.  Defendant  testi- 
fies that  he  was  in  Las  Graces,  gambling.  Was  with 
witness  Saens.  Spoke  to  negro  Frank,  whom  he 
knew,  and  asked  for  money,  but  it  was  a  joke;  and 
nothing  thought  of  it.  Left  Las  Graces  about  6 
o'clock.  Went  toward  railroad,  and  to  Mesilla.  Saw 
one  or  two  persons  on  or  near  road.  Did  not  see  nor 
"hold  up''  witness  Rivera.  Did  not  see  deceased. 
Did  not  know  him.  Was  a  stranger  in  Las  Graces. 
Did  not  speak  Spanish  language.  Did  not  fire  off  pis- 
tol at  all  on  the  ninth.  Arrived  in  camp  about  8  or  9 
o'clock.  Went  to  bed  after  ''talking  with  the  boys," 
and  was  arrested  while  feeding  the  horses  on  morning 
of  tenth.  Witness  Williams  was  not  allowed  to  testify 
as  to  what  Rivera  told  him. 

No  objections  or  exceptions  are  shown  to  testi- 
mony for  prosecution,  but  this  is  waived  here  by  solic- 
itor general  for  the  territory.  After  prosecution  had 
closed,  defendant  arose  in  open  court,  and  asked  that 
additional  counsel  be  assigned  him:  This  was  promptly 
done;  R.  L.  Young  being  assigned  to  assist  William 
Breeden,  defendant's  counsel.  The  jury  returned  a 
verdict  of  guilty,  and  a  motion  for  a  new  trial  was  at 
once  made,  assigning  usual  grounds,  and  also  separa- 
tion of  jury  during  trial,  prejudice  and  ill  feeling  of 
citizens,  rendering  fair  trial  impossible;  that  defend- 
ant did  not  have  a  fair  trial,  and  was  prevented  from 
asking  change  of  venue  because  of  fear  of  violence  at 
hands  of  citizens;  newly  discovered  evidence;  refusal 
to  admit  testimony  to  rebut  witness  Rivera's  evidence; 
error  in  allowing  defendant  to  be  brought  into  court 
manalbled,  and  to  be  suriounded  at  all  times  by  a  large 
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body  of  armed  men  during  trial,  etc.  Motion  was 
overruled,  and  defendant  sentenced  to  hang.  Excep- 
tion to  overruling  motion  for  new  trial  was  taken,  and 
case  appealed. 

Errors  assigned  and  relied  on  here  are  practically 

embraced  in  that  setting  up  the  refusal  of  the  court  to 

grant    a    new    trial.     In  support  of  this  motion  the 

MuRDBR :  fair  and  defcusc  aud  prc^secutiou  offered  counter 

iSplfralfon 'iV  ■     affidavits  as  to  separation  of  jury,  and  we 

jury:  new  trial,    ^j^-j^j^    j|.    ^^  affirmatively    shown  that 

defendant  was  not  prejudiced  by  such  separation, 
which  appears  to  have  been  necessary.  Defendant 
also  offered  to  prove  by  Daniel  M.  Eeade,  upon  new 
trial,  that  he,  Beade,  on  evening  of  killing,  at  about  6 
o'clock,  saw  a  Mexican  boy  with  a  rifle,  about  one  hun- 
dred yards  from  where  deceased  was  found;  and,  com- 
ing back  to  Las  Cruces  at  about  7  o'clock,  heard  a  shot  at 
or  near  said  place.  Defendant  also  offered  affidavit  of 
W.  R.  Fall,  showing  that  feeling  against  defendant  was  so 
intense  in  Las  Cruces  that  it  was  impossible,  in  opin- 
ion of  affiant,  for  defendant  to  have  had  a  fair  trial  by 
an  impartial  jury.  William  Breeden,  counsel  for 
defendant,  made  affidavit  that  he  was  called  before  a 
citizen's  meeting,  and  told  that  they  ^' would  see  that 
defendant  had  a  fair  trial,  but  that  no  continuance  or 
change  of  venue  must  be  had,"  that  he  did  not  ask 
for  a  continuance  or  change  of  venue  because  of  fear 
of  violence  to  his  client  at  the  hands  of  the  citizens ; 
and  the  court,  in  passing  on  the  motion  and  affidavits, 
says:  **That  feeling,  that  excitement  [of  the  citizens] 
was  unquestionably  sufficient  at  the  time  this  person 
went  to  trial  to  grant  a  change  of  venue  under  our  law, 
and  I  don't  believe  that  there  is  a  judge  upon  the 
bench,  not  even  the  judge  of  this  court,  who  is  inter- 
ested because  ^of  relationship  [with  deceased],  who 
would  for  a  moment  have  hesitated  to  have  given  that 
change.     *     *     *    In  my  judgment,  that  opinion  [as 
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expressed  within  aflBdavit  of  W.  R.   Fall]  was  well 
taken  and  given/' 

It  now  becomes  our  duty,  upon  a  full  examination 
of  the  case  and  the  law  applicable  thereto,  to  say 
whether  the  court,  in  the  exercise  of  its  discretion, 
erred  in  refusing  a  new  trial.  U.  S.  v.  Lewis,  2  N.  M. 
463.  And  let  us  remember  that  **the  full  protection 
and  privileges  of  the  law  should  be  given  to  all  men, 
and  certainly  should  not  be  withheld  from  the  weak, 
the  poor,  and  the  humble.  The  most  hardened  crimi- 
nal, although  we  may  believe  him  to  be  most  guilty, 
has  the  same  rights  and  privileges  with  us  as  the  most 
innocent.  If  the  defendant  is  guilty,  he  should  be 
punished;  but  it  should  be  done  according  to  law.'' 
Mahl  V.  State,  1  Tex.  App.  127.  Article  6  of  the 
amendments  to  the  constitution  of  the  United  States 
provides:  **In  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury  •  •  *  and  to  have  the  assistance  of 
counsel  for  his  defense."  Mr.  Justice  Miller,  after 
discussing  the  meaning  and  object  of  this  provision, 
concerning  an  * 'impartial  jury  of  the  state,"  says: 
**The  remaining  provisions  of  this  article  are  among 
the  most  important  rights  which  are  guarantied  by  the 
constitution."  Miller,  Const.  508.  The  provision  of 
our  constitution  either  means  something,  guaranties  a 
substantial  right,  or  it  means  nothing;  and,  as  con- 
strued again  and  again  by  our  highest  courts,  it  con- 
fers upon  a  citizen,  be  it  the  most  innocent  person  or 
the  most  hardened  criminal,  absolute  rights  of  which 
he  can  not  be  deprived  by  statute  or  decision.  One 
privilege  is  as  absolutely  conferred  as  the  other.  Noth- 
ing except  violence  can  deprive  the  accused  of  either; 
and  our  courts  are  not  founded  upon  violence,  not 
guided  by  the  demands  or  intimidated  by  the  threats 
of  mobs  or  vigilance  committees,  but  stand  ready  to  do 
justice  under  the  law,  with  the  constitution  as  the  foun- 
dation stone  upon  which  rests  the  entire  superstructure. 
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Was  the  trial  of  this  defendant  a  **f air  and  impartial 
trial"  with  such  a  feeling  against  him  as  justified  the 
making  of  the  affidavit  alluded  to  and  indorsed  by  the 
trial  judge!  He  was  arrested,  hurried  into  trial, 
''defended"  by  counsel  who  was  intimidated,  as  shown 
by  his  affidavit,  and  even  more  clearly  shown  by  the 
record,  from  which  we  see  that  this  counsel  sat  quiet 
without  an  objection,  no  matter  what  testimony  was 
offered  or  error  committed.  This  intimidation  must 
have  been  apparent  to  those  present,  to  the  prisoner, 
and  to  the  court,  for  we  find  the  defendant  upon  the 
second  day  throwing  himself  upon  the  mercy  of  the 
court,  and  asking  assistance  in  his  defense,  and 
the  judge  as  promptly  granting  it;  but  this  was  after 
the  prosecution  had  rested.  Is  it  not  evident  that, 
instead  of  a  free  counsel,  such  as  the  constitution  con- 
templated, there  was  here  one  skilled  in  the  law,  but 
afraid  to  use  his  skill ;  defending  the  accused  not  as  a 
lawyer  with  the  weapons  of  law;  in  name  a  counsel,  in 
reality,  not  the  substance,  but  the  shadow,  taking  his 
cue  from  an  enraged  people,  a  power  behind  the  hall 
of  justice,  an  excited  populace,  justly  frenzied  by  the 
perpetration  of  a  foul  murder,  demanding  a  sacrifice 
for  a  sacrifice,  a  life  for  a  life,  stopping  not  for  laws, 
for  constitution,  for  sacred  rights,  for  courts,  bent  on 
revenge!  If  the  affidavits  are  true,  with  the  jury  which 
tried  this  man  already  in  attendance  upon  court  in  Las 
Graces,  excitement  intense,  armed  men  guarding  the 
manacled  prisoner,  his  counsel  intimidated,  was  not 
this  the  mere  shadow  of  a  trial,  in  reality  a  mockery  of 
justice,  the  court  but  the  vehicle  for  venting  the  wrath 
of  an  infuriated  people!  The  statute  law  of  this  terri- 
tory provides  for  change  of  venue,  not  in  the  discretion 
of  the  court,  but  as  a  matter  of  right,  as  absolute  as 
the  provision  of  a  constitution;  and  yet,  through 
intimidation,  proven  and  not  denied,  the  accused  is 


Aug.  1893]  EoPEB  v.  Teeritory.  265 

deprived  of  the  right.     But  there  is  another  point  to 

be  considered:  In  GiflEord  v.  People,  87 
duc^  5  accused:   111.  210,  it  is  held  that  *  ^evidence  of  prior 

misconduct  of  the  accused  is  never  admis- 
sible in  a  criminal  trial,  except  to  prove  prior  malice 
toward  an  individual,  or  guilty  knowledge.''  1  Whart. 
Grim.  Law,  639;  Rose.  Grim.  Ev.  97;  1  Phil.  Ev.  765. 
See,  also,  Divine  v.  People.  100  111.  290.  1  Wharton, 
Evidence,  section  29,  says:  ^^As  a  general  rule,  it  is 
inadmissible,  when  the  issue  is  whether  A.  did  a  par- 
ticular thing,  to  put  in  evidence  the  fact  that  he  did  a 
similar  thing  at  some  other  time.  *  •  *  The  real 
issue  would  thus  be  obscured,  and  verdicts  taken  on 
side  issues;"  but,  '4f  identity  is  disputed,  it  is  admis- 
sible to  prove  that  a  person  like  the  person  charged 
was  engaged  about  the  same  time  in  similar  acts,"  and, 
'4f  an  alibi  is  set  up,  it  is  relevant  to  prove  that 
defendant  at  the  time  he  is  alleged  to  have  been  absent 
was  present,  perpetrating  independent  crimes." 

It  is  not  necessary  to  multiply  authorities  upon 
this  well  established  rule,  and  yet  we  find  here  the  wit- 
ness Saens  testifying  before  the  jury  of  an  attempt  by 
defendant  to  **hold  up"  a  negro  at  2  o'clock  in  the 
afternoon.  For  what  purpose  could  this  testimony 
have  been  ofiEered?  Glearly  only  to  prove  a  precon- 
ceived theory  that  the  defendant  killed  the  deceased 
for  the  purpose  of  robbery ;  and  yet  there  is  not  one 
iota  of  testimony  to  show  that  the  deceased  was  robbed ; 
and,  even  had  there  been,  to  make  it  admissible  it 
must  first  have  been  conceded  that  defendant  was 
guilty,  and  only  motive  lacking.  This  was  error. 
If  Rivera's  testimony  as  to  defendant's  holding  him 
up  was  admitted  for  the  purpose  of  proving  identity  of 
accused,  it  was  admissible.  It  is  proper  to  say  that 
Judge  John  R.  McFie,  presiding  judge  of  the  third 
district,  being  disqualified.  Judge  Edward  P.  Seeds,  of 
the  first  district,  presided  in  the  trial  of  this  cause.    In 
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all  the  evidence  upon  the  record  it  is  manifest  that  it 
was  an  abuse  of  the  discretion  vested  in  the  lower  court 
to  refuse  a  new  trial,  and  hence  judgment  is  reversed, 
and  cause  remanded. 

O^Bbien,  C.  J.,  concurs.     Lee,  J.,  concurs  in  the 
result. 

Fbeeman,  J.  (dissenting). — In  a  cause  like  this, 
involving  the  life  of  a  citizen,  it  is  by  no  means  a  pleas- 
ant task  to  have  to  assign  my  reasons  for  not  being 
able  to  agree  with  the  judgment  of  a  majority  of  this 
court,  which  reverses  the  verdict  of  guilty.  The  very 
able  opinion  of  Associate  Justice  Fall  does  great 
credit  to  his  ability  as  a  lawyer,  to  his  fine  conceptions 
of  justice,  and  his  inclination  to  throw  around  the 
accused  every  possible  protection  accorded  to  him  by 
law.  With  great  respect,  however,  I  can  not  but  feel 
impressed  with  the  conviction  that  the  doctrine  estab- 
lished by  this  opinion  is  fraught  with  danger  to  the 
peace  of  the  commonwealth.  The  facts  as  they  appear 
in  this  case  are,  I  think,  pretty  fairly  stated  in  the 
opinion  of  a  majority  of  the  court.  They  are  sub- 
stantially these:  Between  6  and  7  o'clock  p.  h.  on 
the  ninth  day  of  March,  1893,  Samuel  Steel,  an 
amiable,  industrious,  and  inoffensive  young  man,  while 
engaged  in  delivering  milk  to  his  father's  customers, 
in  the  town  of  Las  Cruces,  was  shot,  and  fell  from  the 
seat  of  his  delivery  wagon,  his  horse  running  away. 
He  was  discovered  in  a  dying  condition,  having 
been  shot  through  the  head.  Upon  information  that 
attached  suspicion  to  the  defendant  he  was  arrested. 
He  was  indicted,  tried,  and  convicted  within  ten  days 
from  the  date  of  the  homicide.  A  motion  in  arrest  of 
judgment  and  for  a  new  trial  having  been  overruled, 
he  brings  his  case  by  proper  proceedings  to  this  court. 
There  are  numerous  assignments  of  error,  but  a  general 
assignment  in  overruling  the  motion  for  a  new  trial  in 
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capital  cases  challenges  the  entire  record,  and  invokes 
the  consideration  of  the  entire  proceedings.  The 
record  discloses  substantially  the  following  case :  About 
12  or  1  o'clock  on  the  day  of  the  homicide  the  accused 
rode  into  the  town  of  Las  Cruces,  put  up  his  horse 
at  the  corral  of  one  Albert  Ellis.  During  the  evening 
he  was  engaged  in  drinking  and  gambling.  He  was 
armed  with  a  pistol.  On  passing  along  the  street  in 
company  with  one  of  his  friends,  a  witness  in  the 
cause,  he  met  a  negro,  and  demanded  money  from  him 
which  demand  not  being  complied  with,  he  made  a 
motion  as  if  to  draw  his  pistol.  No  assault,  however, 
was  made  on  the  negro.  He  was  afterward  induced, 
however,  to  give  up  his  pistol  to  the  keeper  of  the 
saloon  in  which  he  had  been  drinking  and  gambling. 
Late  in  the  evening,  having  recovered  his  pistol,  he 
went  to  the  corral,  and  ordered  his  horse,  but,  chang- 
ing his  mind  about  leaving  town,  he  was  induced  to 
leave  his  pistol  with  the  liveryman,  and  again  he  went 
out  on  the  street.  About  6  or  6:30  p.  m.  he  came  back 
to  the  livery  stable,  and  having  recovered  his  pistol, 
he  mounted  his  horse,  and  rode  out  of  town.  Having 
proceeded  to  a  certain  point,  he  met  the  witness  Rivera, 
whom  he  ordered  in  a  peremptory  manner  to  **hold 
up,"  and  thereupon  he  demanded  money  from  him. 
On  being  told  by  the  witness  that  he  did  not  have  any 
money,  he  ordered  the  witness  to  disclose  the  contents 
of  his  pocket,  which  the  witness  did,  oflEering  him  the 
only  contents  thereof,  a  knife,  which  was  declined; 
and  with  a  *^ whoop''  he  then  rode  on,  leaving  the  ¥rit- 
ness  to  proceed  on  his  way  to  town.  In  a  few  minutes 
thereafter  a  shot  was  hea  rd  in  the  direction  taken  by 
the  accused.  The  shot  was  heard  not  only  by  the  wit- 
ness Rivera,  but  by  witness  Philipine  Durier,  who  lived 
immediately  on  or  near  the  street  on  which  the  homi- 
cide was  committed.  This  witness  also,  immediately 
after  the  shot,  heard  the  rumbling  of  a  wagon,  and 
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recognized  the  voice  of  the  witness  Baker,  who  testi- 
fies that  on  passing  along  the  point  in  question,  he 
saw  a  person  whom  he  supposed  to  be  drunk,  but  who 
proved  to  be  the  murdered  man.  She  closed  the  front 
door  of  her  house,  and  on  the  return  of  her  husband, 
the  witness  Rodriguez,  she  informed  him  of  what  she 
had  heard,  and  he,  on  going  out,  found  Steel,  then  in 
a  dying  condition,  lying  near  the  corner,  almost  in 
front  of  his  house.  He  had  been  seen  to  pass  this 
house  en  route  to  deliver  milk  at  the  house  of  his 
father's  customer,  the  witness  Dr.  Petin,  had  made 
the  delivery,  and  started  on  his  return  to  town, 
and  was  not  seen  again  until  found,  as  already  related, 
in  a  dying  condition.  The  accused  was  arrested  on  the 
morning  following  the  homicide,  at  a  distance  of  about 
five  miles  from  the  scene  thereof,  at  the  camp  of  a 
cattle  outfit,  in  the  employ  of  which  he  then  was.  He 
was  interrogated  as  to  the  whereabouts  of  a  pistol, 
which,  as  it  was  alleged  by  the  oflBcer,  he  had  with  him 
on  the  previous  day.  He  denied  having  any  such 
weapon,  or  that  he  had  any  such  weapon  on  the 
previous  day.  A  search  being  instituted,  there  was 
discovered  under  his  pillow  in  his  sleeping  apartment 
a  forty-five  caliber  pistol,  and  in  a  mess  chest  adjacent 
to  his  apartment  a  thirty-eight  caliber  pistol,  which 
was  identified  by  a  number  of  witnesses  as  the  identical 
weapon  he  wore  on  the  day  of  the  homicide.  Two  of 
the  chambers  had  been  recently  loaded.  He  denied 
all  knowledge  of  the  homicide,  which  denial  he  per- 
sisted in  on  the  witness  stand.  He  denied  not  only  any 
participation  in  the  murder,  but  denied  having  heard 
any  shot.  He  admitted,  however,  that  on  leaving 
town  he  pursued  a  certain  route,  which  he  attempts  to 
describe,  and  which  I  think  is  shown  by  the  other  wit* 
nesses  beyond  any  doubt  to  be  the  same  as  that  on 
which  the  homicide  was  committed.  A  rude  diagram 
was  used  on  the  trial  below  showing  the  railroad,  the 
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streets,  the  acequias,  and  bridges  over  the  same,  and 
quite  a  number  of  landmarks,  such  as  the  house  of  Dr. 
Petin,  where  the  deceased  had  delivered  the  milk,  the 
house  of  Rodriguez,  in  front  of  which  the  body 
of  the  murdered  man  was  found,  etc.  The  witness 
Rivera  also  identifies,  as  nearly  as  he  is  able,  the  spot 
where  he  was  held  up  by  the  accused ;  also  the  point 
which  he  had  reached  when  he  heard  the  shot.  A 
copy  of  this  diagram  is  certified  to  this  court,  and 
made  a  part  of  the  record  for  our  inspection.  Taking 
the  route  pursued  by  the  accused  as  testified  to  by  the 
witness  Rivera — which  the  accused  himself  does  not 
deny — taking  also  the  very  point  of  time  at  which  it 
was  shown  that  the  homicide  was  committed,  and  one 
circumstance  is  established,  not  only  beyond  any 
reasonable  doubt,  but  beyond  the  possibility  of  a 
doubt.  It  is  this:  The  accused  was  so  near  the  scene 
of  the  murder  that  he  could  not  have  failed  to  hear 
the  fatal  shot.  The  uncontradicted  evidence  on  this 
point  is  so  conclusive  that  it  must  be  treated  as 
establishing  this  proposition.  We  have  thus  three 
important  circumstances  pointing  to  defendant's  guilt, 
each  of  which  is  assailed  by  his  evidence.  He  denied 
possession  of  a  pistol,  he  denied  meeting  the  witness 
Rivera,  and  he  denied  being  sufficiently  near  the  scene 
of  the  murder  to  hear  the  shot.  The  first  and  third 
circumstances  are  established  by  such  an  array  of  testi- 
mony as  to  place  them  beyond  doubt,  and  the  second 
by  the  testimony  of  the  witness  Rivera,  whose  testi- 
mony is  uncontradicted,  except  by  the  accused  himself. 
There  is  one  other  circumstance  that  must  not  be  over- 
looked. A  consideration  of  the  diagram,  showing 
roads,  streets,  etc.,  leading  to  and  from  the  scene  of  the 
murder,  and  the  relative  situation  of  the  witnesses  at 
the  time,  while  they  do  not  absolutely  preclude  the 
possibility  of  the  undetected  presence  of  a  third  party, 
do  nevertheless  beyond  any  doubt  demonstrate  that 
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the  accused  was  in  a  position  to  commit  the  crime,  and 
that  he  was  in  such  a  position  as  to  render  it  absolutely 
impossible  that  he  could  have  failed  to  meet  the 
deceased  or  the  witness  Rivera  or  to  hear  the  shot. 
No  attempt  was  made  at  the  trial  to  account  for  the 
death  of  the  deceased ;  the  accused  resting  his  defense 
alone  on  the  simple  denial,  and  on  an  effort  to  prove 
good  character.  On  cross-examination  he  is  made  to 
disclose  much  of  his  previous  history  and  his  habits  of 
life.  He  had  roamed  over  the  country  seeking  and  ob- 
taining here  and  there  temporary  employment,  some- 
times as  a  miner,  at  other  times  as  a  stockman.  Fire- 
arms were  his  constant  companions.  He  admits  that 
he  was  once  before  in  jail  under  a  charge  of  murder, 
of  which  he  says  he  was  innocent,  and  for  which  he 
says  he  was  not  indicted.  This  is  substantially  all  the 
evidence  in  the  case.  The  jury  returned  a  verdict  of 
guilty.  That  the  evidence  was  sufficient  to  support 
the  verdict  is  not  seriously  controverted.  The  accused 
rests  his  cause  for  reversal  upon  alleged  irregularities 
and  errors  intervening  in  the  course  of  the  trial.  I 
shall  pass  now  to  their  consideration. 

There  are  assignments  of  error.  Only  three,  how- 
ever, are  seriously  relied  on,  and  I  will  notice  these  in 
the  inverse  order  of  their  supposed  importance. 

First.  That  the  court  excluded  the  evidence  of 
one  Perry,  which  was  offered  for  the  purpose  of  im- 
peaching the  testimony  of  Rivera,  the  witness  who 
claimed  to  have  been  met  and  ''held  up''  by  the 
accused.  The  witness  Perry  is  introduced  to  testify  that 
Rivera,  in  speakiog  to  him  of  the  circumstance,  said, 
that  the  order  to  him  to  hold  up  was  given  in  Spanish, 
it  being  proposed  to  show  that  the  accused  could  not 
speak  Spanish.  This  testimony  was  clearly  incom- 
petent for  any  purpose.  It  was  incompetent  if  offered 
to  contradict  the  witness  Rivera,  because  no  foun- 
dation   had    been  laid   for  it,    and    for    any    other 
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purpose  it  was  wholly  immaterial.  Suppose  that 
Rivera  did  tell  the  witness  Perry  that  the  accused  did 
address  him  in  Spanish,  what  thenf  What  light  is 
thrown  on  the  subjectt  There  is  nothing  in  the  record 
that  contradicts  this  statement  except  the  testimony 
of  the  defendant  himself,  who  swears,  not  that  he  did 
not  address  the  witness  in  Spanish,  but  that  he  did  not 
address  him  at  all;  did  not  meet  or  see  him.  True 
enough,  there  is  a  feeble  attempt  to  show  that  the 
accused  did  not  understand  Spanish ;  but  that  he  did 
understand  it  sufficiently  well  to  carry  on  the  short, 
crisp  conversation  detailed  by  the  witness  is  not  left  in 
any  doubt.  The  proposed  testimony  of  Perry  was 
therefore  incompetent,  and  was  properly  excluded. 

Second.  The  jury  were  allowed  to  separate  after 
the  case  had  been  submitted.  It  is  shown  by  the  testi- 
mony that  is  not  controverted,  that  the  only  separa- 
tion consisted  in  allowing  four  of  the  jurors  attended 
by  a  bailiff,  to  attend  a  call  of  nature,  the  remaining 
eight  jurors  remaining  in  charge  of  another  bailiff.  It 
is  shown  by  both  of  the  bailiffs  in  charge  that  the  jurors 
were  not  talked  to  or  otherwise  interfered  with.  That 
there  was  no  error  in  this  has  been  so  often  decided 
that  no  room  is  left  for  argument. 

Third.  The  matter,  however,  which  it  is  supposed 
vitiates  this  verdict  is  set  out  in  the  affidavit  of  Mr. 
Breeden,  the  counsel  for  the  accused.  The  substance 
of  the  affidavit  is  that  he,  the  attorney,  had  cause  to 
believe,  and  did  believe,  that  the  excitement  occasioned 
by  the  murder  was  so  intense  that  any  effort  on  his 
part  to  secure  a  change  of  venue  or  postponement  of 
the  trial  would  probably  result  in  the  exercise  of 
violence  toward  the  accused,  and  probably  endanger 
his  life.  The  proposition,  as  I  understand  it,  may  be 
stated  thus :  The  accused  was  entitled  to  the  postpone- 
ment of  his  trial  or  to  a  change  of  venue.  He  did  not 
ask  for  either,  because  his  counsel  was  afraid  to  do  so. 
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He  was  entitled,  under  the  constitution,  to  a  speedy 
trial.  He  was  entitled  to  a  trial  in  the  county  in  which 
the  offense  was  committed.  He  did  not  ask  a  continu- 
ance. He  did  not  move  for  a  change  of  venue.  The 
court  had  no  power  to  change  the  venue.  He  had  his 
trial,  and  he  now  insists  that  his  conviction  was  erro- 
neous, because  he  obtained  precisely  what  he  was 
entitled  to  under  the  constitution.  It  will  not  be 
insisted  that  it  was  the  duty  of  the  judge  to  continue 
the  cause  without  the  consent  of  either  party,  or  that 
he  was  authorized  to  change  the  venue,  except  on 
motion  of  the  defendant  himself.  The  trial  judge,  in 
overruling  the  motion  for  a  new  trial,  very  properly 
says  that  if  either  of  these  motions  had  been  made  it 
would  have  been  granted.  The  conclusion  is  reached, 
therefore,  that,  as  the  prisoner's  attorney  was  by 
threats  of  violence  prevented  from  making  either  of 
these  motions,  the  prisoner  has  been  deprived  of  the 
constitutional  right  of  a  fair  trial.  It  is  not  attempted 
to  be  shown  that  he  did  not  have  a  fair  trial,  but  that, 
under  the  circumstances,  he  could  not  have  had  one. 
It  is  not  pretended  that  any  of  the  excitement  or  preju- 
dice complained  of  entered  the  jury  box,  but  that  he 
was  entitled,  without  motion,  to  a  trial  in  another 
jurisdiction,  and  by  another  jury,  and  that  he  was 
deprived  of  this  right  by  the  threat  of  mob  violence. 
This  proposition,  in  my  opinion,  demands  the  most 
serious  consideration  before  it  is  accepted  as  the  law  of 
the  land.  That  it  is  novel  is  shown  by  the  fact  that  it 
is  unprecedented ;  and  its  adoption  will,  I  fear,  seriously 
undermine,  if  it  does  not  destroy,  the  power  of  the 
courts  to  punish  crime,  and  accomplish  the  very  result 
which  is  sought  to  be  avoided.  I  have  not  deemed  it 
necessary  to  enlarge  upon  the  right  of  every  citizen 
charged  with  an  offense  to  enjoy  to  its  fullest  extent 
the  privilege  of  counsel,  and  of  trial  at  the  hands  of  a 
fair  and  impartial  jury.    We  have  long  since  passed 
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the  period  when  it  is  possible  to  punish  an  innocent 
man.  We  are  now  struggling  with  the  problem  as  to 
whether  it  is  any  longer  possible  to  punish  the  guilty. 
Every  safeguard  that  wisdom  can  suggest  or  experience 
improve  has  been  invoked  by  the  law.  Every  intend- 
ment and  presumption  is  in  favor  of  the  accused.  No 
matter  though  he  may  have  lived  a  life  of  crime,  an 
indictment  raises  the  presumption  of  innocence.  The 
law  gives  him  compulsory  process  for  witnesses,  and 
the  judge  assigns  him  counsel  if  he  has  none.  The 
jury  are  told  to  regard  him  as  an  innocent  man,  and 
every  facility  that  the  state  can  afford,  and  every  device 
that  legal  acumen  can  suggest  are  placed  at  his  disposal. 
He  challenges  the  state  to  prove  his  guilt;  and,  though 
a  thousand  errors  be  committed  in  his  favor,  they  are 
past  recall.  He  enjoys,  not  only  the  fruits  of  all  the 
mistakes  that  are  made  in  his  favor,  but  the  mistakes 
that  are  made  against  him  serve  a  still  better  purpose 
of  vitiating  a  conviction.  This  is  as  it  should  be.  It 
is  this  principle  of  our  law  that  challenges  the  admira- 
tion of  every  lover  of  liberty.  This  is  the  palladium  of 
our  safety,  and  the  bulwark  of  our  freedom,  and  from 
no  quarter  should  we  permit  it  to  be  assailed.  Nor  do 
I  think  it  necessary  to  animadvert  on  the  danger  to  be 
apprehended  from  encroachments  on  this  right  of  trial 
by  jury.  Nothing  can  be  said  in  extenuation  of  mob 
rule.  Its  ultimate  tendency  is  to  anarchy.  The  author- 
ity of  the  law  should,  under  any  and  all  circumstances, 
be  vindicated,  and  never  more  positively  so  than  when 
invoked  in  favor  of  a  party  charged  with  an  aggravated 
offense.  Whenever  courts  abdicate  in  favor  of  the 
mob,  they  cease  to  be  entitled  to  any  respect.  Nor 
should  any  extraneous  influences  be  allowed  to  enter 
the  temple  of  justice.  But  this  is  not  a  new  doctrine. 
From  time  immemorial  it  has  been  received  without 
question,  and  courts  have  been  armed  with  plenary 
Vol.  7  n.  m.— 18 
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power  to  enforce  its  provisions.  The  court  can  send 
its  process  to  the  uttermost  recesses  of  its  jurisdiction 
to  summon  impartial  jurors  (as  was  done  in  this  case), 
and  by  fine  and  imprisonment  punish  any  attempt  to 
intimidate  or  corrupt  them.  This  entire  record  exhibits 
the  utmost  fairness  in  the  conduct  of  this  trial,  and  is 
remarkably  free  from  error.  The  judge  of  the  local 
district  being  related  to  the  murdered  man,  the  judge 
of  another  district  presided,  and  that,  too,  with  a  fair- 
ness and  ability  that  challenges  and  defies  criticism. 
The  record  shows  that  extraordinary  care  was  exercised 
in  the  selection  of  jurors,  and  there  is  not  even  a  sug- 
gestion that  they  were  in  anywise  influenced  by  any 
improper  motives.  No  application  was  made  for  a  con- 
tinuance or  a  change  of  venue,  and  it  is  admitted, 
therefore,  that  the  court  was  not  authorized  either  to 
continue  the  cause  or  to  grant  a  change  of  venue.  It 
would  have  been  reversible  error  for  the  court  to  have 
changed  the  venue,  for  the  defendant  was  entitled  to  a 
trial  in  the  county  in  which  the  crime  was  committed. 
This  was  a  constitutional  right.  He  was  entitled  to 
the  benefit  of  counsel,  and  this  also  he  had  in  a  double 
sense.  He  had  a  fair  and  impartial  trial  at  the  hands 
of  a  good  and  lawful  jury.  He  had  the  benefit  of  hav- 
ing the  law  correctly  charged,  and  was  convicted  on 
the  testimony  of  witnesses  who  are  unimpeached.  A 
flood  of  Jight  is  shed  on  the  real  merits  of  this  inquiry 
by  the  fact  that  of  all  the  parties  engaged  on  the  trial 
below — the  judge,  the  jurors,  the  attorneys  for  the 
defense,  as  well  as  the  prosecution — there  has  not  been 
presented  for  our  consideration  a  single  suggestion 
under  oath  of  a  doubt  as  to  the  appellant's  guilt. 

What,  then,  are  the  grounds  upon  which  we  are 
called  upon  to  reverse  the  judgment?  It  is  upon  the 
sworn  statement  of  his  attorney  that  he  was  afraid  to 
ask  for  a  continuance  or  a  change  of  venue  (for,  in  my 
opinion,  the  affidavit  of  Mr.  Fall,  that,  in  his  opinion, 
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the  excitement  created  by  the  murder  was  so  great  as 
to  render  it  impossible  to  have  a  fair  trial,  can  not  be 
looked  to  for  any  purpose) .  This  court  can  very  well 
presume  that  such  a  crime  as  the  record  shows  to  have 
been  committed  would  necessarily  create  great  excite- 
ment, and  this  is  practically  all  that  was  set  out  in  this 
affidavit.  Conceding,  therefore,  as  I  do,  freely  and 
fully,  that  the  statements  made  by  both  of  these  affiants 
were  true,  they  show  nothing  more  than  that,  in  their 
opinion,  the  excitement  occasioned  by  the  crime  was 
of  such  character  as  to  render  a  fair  trial  impossible. 
That  great  excitement  vitiates  a  verdict  where  no  con- 
tinuance and  no  change  of  venue  has  been  asked  is  a 
proposition  in  criminal  procedure  so  startling  that  it  is 
difficult  to  realize  it.  Let  us  analyze  it  a  moment.  A 
homicide  of  doubtful  character  is  committed.  The 
party  charged  with  the  offense  seeks  a  continuance. 
The  court  overrules  his  motion,  and  on  appeal  to  this 
court  he  is  told  that  such  matters  are  peculiarly  within 
the  discretion  of  a  trial  judge,  and  the  judgment  is 
therefore  affirmed.  Another  homicide  of  the  most 
cold  blooded  and  brutal  character  is  committed.  The 
party  charged  with  the  crime  is  arrested,  tried,  and 
convicted.  He  appeals  to  this  court  and  the  judgment 
is  set  aside,  because  the  trial  judge  did  not  do  what  he 
was  not  asked  to  do,  and  what,  therefore,  he  was  con- 
fessedly not  authorized  to  do,  to  wit,  change  the  venue. 
I  have  said  that  this  decision  will  go  far  to  destroy  the 
power  of  the  courts  to  enforce  the  criminal  law.  Let 
us  see  if  this  is  not  true.  Hereafter  one  of  the  most 
important  factors  in  procuring  the  escape  of  criminals 
will  be  the  manufacture  of  excitement.  Assuming  that 
the  attorney's  affidavit  in  this  case  is  true,  what  then! 
Is  the  author  of  an  atrocious  crime  to  be  advised  that, 
after  taking  all  the  chances  of  a  trial,  he  can  get  the 
verdict  set  aside  by  showing  that  the  people  were  so 
much  excited  by  the  enormity  of  his  offense  that  His 
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attorney  was  afraid  to  ask  for  a  continnancef  Grant 
everything  that  is  set  out  in  these  aflBdavits — ^that 
there  was  great  excitement,  and  that  the  attorney  for 
the  defendant  was  afraid  to  ask  for  a  change  of  venae 
or  for  a  continuance — ^what  then?  There  is  not  a  par- 
ticle of  proof  that  this  excitement  entered  the  jury  box, 
or  that  defendant  was  in  anywise  prejudiced  thereby. 
The  judgment  of  reversal  in  this  case  seems  to  me  to 
establish  this  novel  proposition,  to  wit,  that  when  it  is 
shown  that  a  cold  blooded  murder  has  been  committed 
the  defendant  is  entitled  to  a  speedy  trial  at  the  hands 
of  a  jury,  in  order  that  he  may  escape  the  mob,  and  is 
then  entitled  to  a  reversal  in  this  court,  to  the  end  that 
he  may  escape  the  jury.  It  is  now  a  well  settled  prop- 
osition of  law  that  excitement  is  not  of  itself  a  suflBcient 
ground  to  support  a  motion  for  a  continuance,  even 
where  the  continuance  is  asked  for  by  the  defendant. 
The  authorities  on  this  proposition  are  numerous,  but 
I  shall  confine  myself  to  a  reference  to  but  few  of  them. 
I  have  selected  some  cases  from  the  state  of  Georgia, 
because  I  have  found  in  none  of  the  reports  stronger  lan- 
guage in  favor  of  guarding  the  accused  against  prejudice 
growing  out  of  undue  excitement  than  is  used  by  the 
supreme  court  of  that  state  in  the  case  of  Bishop  v. 
State,  9  Ga.  128,  where  the  supreme  court  held  that, 
where  a  prisoner  had  been  confined  since  his  arrest, 
and  the  crime  had  been  recently  committed,  it  was 
good  ground  for  continuance  that  the  prisoner  could 
not  go  safely  to  trial  on  account  of  the  excitement. 
The  court,  in  rendering  the  opinion,  said:  **And  how 
beautifully  is  this  principle  illustrated  in  that  humane 
provision  of  the  British  jurisprudence  which,  adjudg- 
ing an  attack  on  the  king  to  be  parricide  against  the 
state,  and  that  the  jury  and  witnesses  and  even  the 
judges  are  the  children,  deem  it  fit  on  that  account 
that  there  should  be  a  solemn  pause  before  judgment — 
a  legal  quarantine  before  trial — lest  the  mind  should 
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be  subject  to  the  conclusion  of  partial  and  improper 
aflEections.  What  a  sublime  spectacle  of  justice  to  wit- 
ness this  statutable  disqualification  of  a  whole  nation 
for  a  limited  period! ''  I  make  this  quotation  showing 
the  extreme  jealousy  with  which  the  courts  of  that  state 
guard  the  rights  of  the  accused  for  the  purpose  of  fol- 
lowing it  up  with  reference  to  other  cases  from  the 
same  state,  which  will  demonstrate  that  the  rule  even 
there  has  never  been  regarded  as  reaching  to  the  extent 
to  which  it  is  applied  in  this  case. 

In  Thompson  v.  State,  24  Ga.  303,  the  court  said 
that  public  excitement  against  the  prisoner  was  not  of 
itself  sufficient  cause  of  putting  ofiE  the  trial.  **It 
ought  ever  to  be  remembered  in  discussing  a  point  like 
this  that  such  is  the  benignity  of  the  law,  the  jury 
always  instructed  by  the  court  that  if  any  reasonable 
doubt  rests  upon  their  mind  of  the  guilt  of  the  prisoner 
they  should  acquit  him  j  and,  further,  that  the  court 
will  not,  in  cases  of  a  prisoner  charged  with  the  com- 
mission of  a  capital  offense,  allow  a  verdict  to  stand 
which  could  have  been  reached  by  a  prejudiced  jury 
only.'^  In  the  case  of  Thomas  v.  State,  27  Ga.  294, 
the  same  doctrine  was  announced  in  these  words: 
*'This  court  has  never  in  any  case  held  that  public 
excitement  alone  was  sufficient  of  itself  to  entitle  the 
accused  to  a  postponement  of  his  cause.''  And  again, 
in  the  case  of  Brinkley  v.  State,  54  Ga.  373,  the 
supreme  court  uses  this  language :  * *True,  there  ought 
to  be  no  unseemly  haste.  Justice,  although  stern  and 
unrelenting,  may  well  be  tempered  with  caution  and 
calmness.  But  certainly  it  is  due  to  the  public  that  a 
complaint  of  this  character,  to  wit,  that  it  is  unable  by 
reason  of  excitement  to  do  justice  to  one  charged  with 
crime,  ought  to  be  made  very  clear  by  satisfactory 
proof  under  oath  before  it  demands  a  hearing.''  In 
the  case  of  Jamison  v.  People,  decided  by  the  supreme 
court  of  Illinois,  on  the  fifteenth  of  June  of  this  year, 
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and  reported  at  page  486,  34  N.  E.  Rep.,  the  facts 
were  substantially  these:  The  accused  presented  to 
the  court  an  application  for  a  change  of  venue  on 
account  of  the  prejudice  of  the  inhabitants  of  that 
county.  He  showed  that  the  party  with  whose  murder 
he  was  charged  was  a  prominent  citizen  of  the  county, 
and  a  member  of  the  board  of  supervisors ;  that  the 
news  of  his  death  had  spread  over  the  entire  county ; 
that  three  daily  newspapers,  each  having  a  large  circu- 
lation, had  published  inflammatory  statements  in 
regard  to  the  homicide ;  that  the  feeling  of  prejudice 
against  him  was  so  great  that  he  feared  he  would  be 
forcibly  taken  from  the  jail  and  hung  by  a  mob ;  that 
the  sheriff  of  the  county  was  notified  from  time  to 
time  of  the  intention  of  the  citizens  to  take  the  defend- 
ant from  the  jail,  and  hang  him  in  defiance  of  law; 
that  it  was  necessary  for  the  sheriff  to  guard  against 
the  mob ;  that  at  about  midnight  of  the  twenty-ninth  day 
of  April,  1892,  a  large  mob,  composed  of  citizens  of 
the  county,  went  to  the  jail,  and  demanded  the  surren- 
der of  the  prisoner.  He  introduced  the  affidavit  of 
one  George  W.  Register  that  he  had  heard  as  many  as 
fifty  persons,  citizens  of  the  county,  say  that  the  de- 
fendant ought  to  be  hung,  and  that  he  believed  the 
feeling  in  the  county  to  be  such  that  it  would  be  impos- 
sible for  the  defendant  to  have  a  fair  and  impartial 
trial.  Other  affidavits  of  like  character  were  introduced, 
and  yet,  upon  a  counter  showing  made  by  affidavits  of 
three  hundred  and  seventy-seven  citizens  of  the  county, 
the  motion  for  a  change  of  venue  was  overruled,  and 
the  supreme  court  of  that  state  affirmed  this  action  of 
the  trial  court.  It  must  not  be  overlooked  that  the 
cases  to  which  I  have  referred  grew  out  of  application 
made  by  the  defendant.  I  have  cited  no  case  of  the  appli- 
cation of  the  rule  in  the  absence  of  any  such  motion 
for  the  reason  that,  if  any  such  doctrine  has  ever  here- 
tofore been  announced,  I  am  not  aware  of  it. 
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It  is  insisted  for  the  defendant  that  the  court  below 
erred  in  permitting  the  testimony  of  the  witness  Saens 
as  to  the  alleged  assault  on  the  negro  to  go  to  the  jury. 
It  is  insisted  that  on  a  charge  of  murder  committed 
upon  one  person  it  is  incompetent  to  show  an  assault 
made  upon  another  person  at  a  different  time  and  place. 
Ordinarily,  this  would  be  true.  I  think,  however,  that 
under  the  circumstances  of  this  case  the  court  did  not 
err  in  permitting  this  testimony  to  go  to  the  jury.  I 
think  it  was  competent  to  be  introduced  as  one  of  the 
links  in  the  chain  of  circumstantial  evidence  going  to 
show  the  defendant's  guilt.  It  shows  his  frame  of 
mind.  It  exhibits  the  character  of  man  that  he  was. 
He  was  drinking ;  he  was  armed ;  he  was  out  of  money ; 
and  his  attack  on  the  negro,  followed  very  shortly 
thereafter  by  his  attack  on  Rivera,  followed  up  in  a 
few  minutes  thereafter  by  his  attack  on  the  deceased, 
are  all  intermingled  as  shades  that  makeup  the  perfect 
photograph  of  a  continuous  scene  of  debauchery  and 
crime.  In  the  case  of  People  v.  Harris,  decided  by  the 
court  of  appeals  of  the  state  of  New  York,  January  17, 
1893,  and  reported  at  page  65,  vol.  33,  No.  1  N.  E. 
E.  Rep.,  this  language  is  used:  '*It  may  be  remarked, 
in  connection  with  this  evidence  from  the  witnesses 
Latham  and  Oliver,  that,  while  evidence  merely  to 
show  previous  bad  and  vicious  character  is  inadmissi- 
ble against  one  on  trial  for  the  commission  of  a  criminal 
offense,  if  the  depraved  acts  offered  to  be  shown  evi- 
dence or  throw  a  light  upon  motive,  they  become 
admissible." 

Recurring  once  more  to  the  principal  contention 
on  the  part  of  the  counsel  for  the  appellant, — that  the 
condition  of  the  public  mind  rendered  a  fair  trial 
impossible,  and  a  motion  for  a  change  of  venue  or  a 
continuance  dangerous, — ^there  are  some  additional 
observations  that  I  think  are  pertinent.  It  will  be 
admitted;  I  think,  that  the  position  assumed  is  an 
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extraordinary  one,  and  that  the  occasion  to  warrant 
the  application  of  this  singular  doctrine  should  be 
shown  to  be  extraordinary ;  for  if  we  once  ingraft  upon 
the  criminal  practice  of  this  country  the  doctrine  that 
a  conviction  otherwise  fair  and  proper  must  be  set 
aside  because  of  undue  haste,  are  we  not  inviting  the 
veiy  danger  that  we  are  seeking  to  avoid!  One  of  the 
strongest  pretended  justifications  of  mob  rule  is  found 
in  the  charge  that  the  courts  fail  to  do  their  duty ;  that 
crime  goes  unpunished.  It  is  impossible  for  this 
court  to  close  its  eyes  to  the  fact  that  in  this  territory 
there  is  a  growing  sense  of  insecurity  for  life ;  and 
this  very  sense  of  insecurity  has  been  brought  about 
by  the  unpunished  crime  of  such  men  as  the  record 
discloses  this  defendant  to  be.  And  this  brings  me  to 
a  discussion  of  some  of  the  facts  in  this  case  as  they 
bear  upon  the  character  of  the  defendant  and  the 
nature  of  the  crime.  It  needs  nothing  more  than  the 
testimony  of  the  defendant  himself  to  disclose  even  to 
a  reviewing  court  the  character  of  the  man.  Let  us 
contemplate  for  a  moment  the  picture  that  he  draws  of 
himself.  He  came  to  this  country  ten  years  ago,  at 
the  age  of  eighteen  years.  Since  that  time  he  has  led 
a  wandering  life  in  this  and  the  territory  of  Arizona, 
vibrating  between  the  two  territories  and  the  state  of 
Texas.  He  has  never  resided  long  at  any  one  given 
point.  He  is  unable  to  state  the  number  of  the  places 
at  which  he  has  resided  within  the  last  ten  years.  In 
defiance  of  law  he  has  made  a  constant  practice  of 
going  armed.  He  has  been  at  least  once  before  in  jail 
under  a  charge  of  murder.  On  the  day  of  the  homi- 
cide he  was  in  town  armed,  drinking  and  gambling. 
He  had  lost  nearly  all  of  his  money,  and,  while  walking 
down  the  street  with  his  companion,  **we  meets  this 
colored  boy  on  the  corner,  and  during  the  time  me  and 
this  Mexican  had  been  talking  about  what  we  would 
do  for  some  money.''     (This  is  his  precise  language.) 


Aug.  1893]  EoPEB  V.  Tereitoby.  281 


He  orders  the  negro  in  a  joking  way  to  give  up  his 
money.  When  arrested,  he  denies  every  material  fact 
testified  to  except  this  encounter  with  the  negro.  That 
he  swore  falsely  about  the  pistol  is  not  denied.  That 
he  swore  falsely  when  he  said  he  did  not  hear  the  fatal 
shot  can  not,  under  all  the  uncontradicted  testimony, 
be  for  a  moment  doubted.  That  he  swore  to  a  false- 
hood in  stating  that  he  did  not  meet  either  the  deceased 
or  the  witness  Rivera  is  not  susceptible  of  a  doubt. 
And  that  he  would  have  sworn  falsely  about  his  threat- 
ened robbery  of  the  negro  if  it  had  not  already  been 
testified  to  by  his  companion  and  friend,  does  not 
admit  of  a  doubt.  This  man's  testimohy  not  only 
fails  to  support  the  hypothesis  of  his  innocence,  but 
affords  the  very  strongest  corroborative  evidence  of  his 
guilt.  His  effort  to  establish  a  good  character  by  the 
testimony  of  his  friends  is  to  my  mind  not  only  a 
failure,  but  is  an  unfortunate  corroboration  and  em- 
phasis of  the  impression  created  by  his  own  testimony. 
Of  the  four  witnesses  called  to  establish  his  reputation, 
two  of  them,  Foraker  and  Hardin,  testified  that  his 
reputation  was  that  of  a  man  who  was  in  the  habit  of 
going  armed;  the  third  (Hall)  had  known  him  about 
two  years,  had  seen  him  going  armed ;  and  the  fourth 
(Boone)  had  never  heard  his  reputation  spoken  of  one 
way  or  the  other.  The  record  shows  this  man  to 
belong  to  a  race  of  men  now  happily  almost  extinct ; 
men  who  have  made  this  country  in  the  recent  past  a 
dark  and  bloody  ground ;  men  who  seek  the  saloon  and 
the  gambling  house  with  the  same  instinct  that  the 
wolf  seeks  his  den.  Given  a  character  of  this  sort, 
excited  by  drink,  depressed  by  poverty,  armed,  and 
out  of  employment,  and  you  have  the  typical  highway- 
man. I  am  prepared  to  admit  that  his  assault  on  the 
negro  was  a  half -drunken  joke,  that  his  *'hold  up''  of 
Rivera  was  a  matter  of  amusement,  and  I  think  it  more 
than  probable  that  the  flash  of  his  pistol  in  the  face  of 
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youiig  Steel  was  intended  to  alarna,  rather  than  to  kill, 
him ;  but  if  there  is  anything  in  the  record  of  this  case 
that  invokes  the  extraordinary  clemency  of  this  court 
I  confess  that  I  have  been  unable  to  discover  it. 


[No.  541.     August  26,  1893.] 

MARGARET  E.  WALKER,  Plaintiff  in  Error,  v. 
NEW  MEXICO  &  SOUTHERN  PACIFIC  RAIL- 
ROAD  COMPANY,  Defendant  in  Error. 

CoNSTTTunoNAL*  Law— Tmal  By  Jury— Spbcial  Verdicts.— Held: 
Sections  1  and  2,  of  the  act  of  the  territorial  legislatare  of  1889,  author- 
izing special  verdicts,  and  declaring  that,  when  they  are  inconsistent 
with  the  general  verdict,  the  former  shall  control,  and  the  court  shall 
render  judgment  accordingly,  is  not  in  conflict  with  article  7  of  the 
amendment  to  the  constitution  of  the  United  States,  providing  that 
the  right  of  trial  by  jury  shall  be  preserved,  and  that  no  fact  tried  by  a 
jury  shall  be  otherwise  reexamined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common  law,  such  provision  applying 
only  to  powers  exercised  by  the  government  of  the  United  States,  and 
not  to  those  of  the  states  and  territories. 

Error,  from  a  judgment  in  favor  of  defendant,  to 
the  Fifth  Judicial  District  Court,  Socorro  County. 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Neill  B.  Field  and  James  Gt.  Fitch  for  plaintiflE 
in  error. 

As  to  the  right  of  trial  by  jury,  preserved  by  the 
seventh  amendment  to  the  constitution  of  the  United 
States,  see  Cobb  v.  Henniker,  55  N.  H.  185. 

At  the  time  of  the  adoption  of  that  amendment  a 
general  verdict  with  special  findings  of  fact  in  the  same 
case  was  unknown  to  the  courts  of  common  law.  2 
Bouv.  Law  Diet.  780;  Black's  Law  Diet.  216;  Ander- 
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son's  Law  Diet.;  Louisville,  etc.,  R'y  Co.  v.  Hart,  21 
N.  E.  Rep.  753;  Johnson  v.  Culver,  19  N.  E.  Rep.  129. 

Two  modes  only  were  known  to  the  common  law 
to  reexamine  facts  found  by  a  jury  in  the  trial  of  a 
common  law  action:  The  granting  of  a  new  trial  by 
the  court  where  the  issue  was  tried  or  to  which  the 
record  was  returnable,  and  an  award  of  a  venire  facias  de 
novo  by  an  appellate  court  for  some  error  of  law  which 
intervened  in  the  proceedings.  Parsons  v.  Bedford,  3 
Pet.  433;  Insurance  Co.  v.  Comstock,  16  Wall.  258. 
See,  also.  Mayor  and  Burgesses  of  Devizes  v.  Clark,  3 
Adolphus  &  Ellis,  241,  as  to  province  of  jury  in  find- 
ings. Also,  Graham  v.  Bayne,  59  TJ.  S.  60;  Mumford 
V.  Warden,  73  U.  8.  423;  Syndam  v.  Williams,  61  U. 
S.  427;  Barnes  V.  Williams,  11  Wheat.  415;  Prentice 
V.  Zane,  8  How.  470;  Geekie  v.  Kirby  Cai'penter  Co., 
106  U.  8.  379;  Hodges  v.  Easton,  Id.  408. 

As  the  constitution  speaks  from  the  time  of  its 
adoption,  the  right  of  trial  by  jury,  which  is  ascertained 
to  have  existed  at  that  time,  must  necessarily  determine 
the  meaning  of  the  clause  which  recognizes  and  pre- 
serves that  right.  Sedg.  Stat.  Const.,  p.  487;  Cobb  v. 
Henniker,  55  N.  H.  179. 

When  the  right  of  trial  by  jury  is  not  waived  by 
the  parties,  the  court  can  not  substitute  itself  for  the 
jury  by  passing  upon  the  evidence,  and  rendering  judg- 
ment thereon.     Baliss  v.  Travelers'  Ins.  Co.,  113  U.  S. 

The  judgment  for  the  plaintiff  will  not  be  reversed 
for  the  jury's  omission  to  answer  the  interrogatory, 
''Was  the  plaintiff's  damage  the  direct  result  of  an 
extraordinary  rainfall! "  Ohio  &  Miss.  R'y  Co.  v. 
Ramey,  28  N.  E.  Rep.  1087. 

Where  the  special  findings  can  be  reconciled  with 
the  general  verdict,  on  any  reasonable  hypothesis,  the 
latter  will  control.  Louisville,  etc. ,  R'y  Co.  v.  Sumner, 
30  N.  E.  Rep.  873;  Lauderbauch  v.  Rouch,  31  N.  E. 
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Rep.  578;  Peninsula,  etc.,  R'y  Co.  v.  Franklin  Ins. 
Co.,  14  S.  E.  Rep.  237. 

A  general  verdict  inconsistent  with  special  findings 
must  stand,  unless  on  the  face  of  the  record  the  special 
findings  taken  as  a  whole  are  so  inconsistent  with  the 
general  verdict  both  can  not  stand  together.  But 
every  reasonable  presumption  will  be  made  in  favor  of 
the  general  verdict.  Schaflfner  v.  Kover,  28  N.  E. 
Rep.  871;  Block  v.  Hazeltine,  29  N.  E.  Rep.  937. 

Where  the  jury's  answers  to  difiEerent  interrogato- 
ries are  inconsistent  with  each  other,  such  inconsist- 
ency will  not  vitiate  the  general  verdict.  Dickey  v. 
Shirk,  27  N.  E.  Rep.  733;  Shenners  v.  West  Side  St, 
R'y,  47  N.  W.  Rep.  622;  Slass  v.  AUman,  30  Pac.  Rep. 
574;  Carman  v.  Riss,  29  Pac.  Rep.  510;  Foster  v.  Ga- 
field,  34  Mich.  356;  Gates  v.  Scott,  24  N.  E.  Rep.  257; 
Smith  V.  Heller,  21  N.  E.  Rep.  657;  Aultman  v. 
Mickey,  21  Pac.  Rep.  254;  Ellsworth  v.  Maxwell,  18 
Pac.  Rep.  819;  Weeth  v.  McConnell,  42  Mich.  479. 

Where  a  case  is  tried  upon  the  general  issue,  the 
court  can  not  submit  a  particular  question  of  fact  to  the 
jury  to  be  found  and  returned  with  their  verdict, 
except  by  consent  of  the  parties.  Walker  v.  Sawyer, 
13  N.  H.  191 ;  Johnson  v.  Haverhill,  35  N.  H.  87. 

A  general  verdict  conclusively  settles  every  issue  in 
favor  of  the  party  in  whose  favor  it  is  rendered. 
Woods  V.  Courtney,  17  Pac.  Rep.  745. 

H.  L.  Waldo,  W.  B.  Childebs,  and  R.  E. 
TwiTOHELL  for  defendant  in  error. 

Sections  1  and  2,  of  the  act  of  1889,  are  not  in  conflict 
with  article  7  of  the  amendments  to  the  constitution  of 
the  United  States;  they  only  apply  to  trials  in  the  courts 
of  the  United  States.  Baron  v.  Baltimore,  7  Pet.  247; 
Livingston  v.  Moore,  7  Pet.  551 ;  Fox  v.  Ohio,  5  How. 
434;  Cooley  on  Const.  Lim.  [2  Ed.]  19;  Edwards  v. 
Elliott,  21  Wall.  557;  Pearson  v.  YewdaU,  95  U.  S.  296. 
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The  district  courts  of  the  territory  are  not  courts  of 
the  United  States  within  the  meaning  of  the  seventh 
amendment  to  the  constitution.  Clinton  v.  Engle- 
brecht,  13  Wall.  434. 

The  federal  courts  have  administered  state  statutes 
providing  for  special  findings.    11  Fed.  Rep.  28. 

Under  the  organic  act  of  New  Mexico  power  is 
conferred  upon  the  territorial  legislature  to  enact  stat- 
utes governing  the  practice,  pleadings,  forms,  and 
modes  of  proceeding  of  the  territorial  courts.  Horn- 
buckle  v.  Toombs,  18  Wall.  654. 

The  court  may  withdraw  a  case  from  the  jury  and 
direct  a  verdict  for  the  plaintiff  or  the  defendant,  where 
the  evidence  is  undisputed,  and  is  of  such  a  conclusive 
character  that  the  court,  in  the  exercise  of  its  judicial 
discretion,  would  be  compelled  to  set  aside  the  verdict 
returned  in  opposition  to  it.  Railroad  v.  Converse, 
139  U.  S.  469;  Candelaria  v.  A.,  T.  &  S.  F.  R^  Co., 
6  N.  M.  267. 

In  the  case  of  special  findings  of  fact  under  the 
statute,  the  special  findings  are  the  facts  set  out 
separately  by  the  jury  and  upon  which  the  court 
applies  the  law.  Munn  v.  Mayor,  etc.,  40  Pa.  St. 
364;  Railroad  Company  v.  Waterbury  Co.,  34  Conn. 
478;  Roberts  v.  Cooper,  20  How.  467;  Prentiss  v. 
Zane's  Adm'r,  8  Id.  470.  See,  also,  Buntin  v.  Rose, 
16  Ind.  209,  210;  Morrow  v.  Commissioners,  21  Kan. 
484,  503. 

Special  verdict  at  common  law  and  special  findings 
under  the  statute  are  not  the  same.  25  Pac.  Rep.  562 ; 
10  Bacon,  Abr.  309;  Bouv.  Law  Diet.,  780;  Thomp- 
son on  Trials,  p.  2020. 

Special  findings  can  not  be  harmonized  with  the 
general  verdict,  and  a  general  verdict  can  not  be  sus- 
tained when  on  the  whole  finding  it  is  reasonably  cer- 
tain it  ought  not  to  be.  Dupont  v.  Starring,  42  Mich. 
492;  Morse  v.   Morse,   25  Ind,   156-161.    See,  also, 
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Davis  V.  Farmington,  42  Wis.  432;  Haas,  Adm^r,  v. 
E'yCo.,41  Wis.  44. 

The  rule  that  all  the  issues  must  be  found  specially 
is  applicable  only  when  there  is  no  general  verdict. 
25  Pac.  Rep.  562;  23  Cal.  490;  36  N.  W.  Rep.  638;  48 
Id.  1081;  41  Id.  411;  48  Id.  198;  23  Id.  246. 

As  to  inconsistent  findings,  see  Harbaugh,  33  Mich. 
246;  42  Id.  492;  47  N.  W.  Rep.  622;  15  Id.  636.  See, 
also,  Gannon  v.  Hargadon,  10  Allen,  106;  Railroad  Co. 
V.  Riley,  29  Am.  and  Eng.  R.  R.  Cases;  Abbott  v.  Rail- 
road Co.,  20  Id.,  note  and  cases  cited. 

Failure  to  find  on  an  issue  as  to  which  there  was 
no  evidence,  is  not  error.  23  Pac.  1098;  24  Id.  116; 
48  N.  W.  Rep.  250. 

The  inconsistency  of  two  answers  does  not  destroy 
the  eflEect  of  the  others.     15  N.  E.  Rep.  686. 

Failure  to  object  at  the  trial  is  a  waiver  as  to  the 
form  of  special  verdict.  If  deemed  incomplete  plaintiff 
should  have  asked  to  have  additional  findings  submit- 
ted.    24  N.  E.  Rep.  361. 

The  common  law,  as  modified  by  constitutional 
and  statutory  law  and  judicial  decisions,  is  in  force  in 
this  territory.  Browning  v.  Browning,  3  N.  M.  (Gil.) 
675. 

Under  the  common  law  rule,  surface  water  is  within 
the  control  of  the  owner  of  any  land  upon  which  it  falls 
or  over  which  it  flows.  Railroad  v.  Hammer,  22  Kan. 
763;  see,  also,  Abbott  v.  Railroad  Co.,  and  note,  20 
Am.  and  Eng.  R.  R.  Cases,  supra. 

Although  the  water  from  high  lands  and  hills  may 
unite  and  form  a  stream  with  a  definite  channel,  but 
spreads  out  over  the  surface  of  low  lands  and  runs  in 
different  directions  in  swags  and  flats  without  any 
definite  channel,  it  ceases  to  be  a  stream  or  water 
course.  Munkres  v.  Railroad  Co.,  5  Am.  and  Eng.  R. 
R.  Cases,  81;  O'Connors  v.  Railroad  Co.,  Id.  82. 
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Fall,  J. — Plaintiff  in  error  sued  defendant  for 
damagesforinjury  toreal  property  caused  by  defendant's 
railroad  embankment  stopping  or  obstructing  natural 
or  artificial  channels  through  which  water  was  accus- 
tomed to  flow,  thereby  overflowing  and  damaging  plain- 
tiff's land.  General  verdict  was  for  plaintiff,  but,  upon 
answers  to  special  questions  propounded,  the  court  set 
aside  the  verdict,  and  entered  judgment  for  defendant. 
Two  errors  are  assigned:  (1)  That  the  court  erred  in 
entering  judgment  in  favor  of  the  defendant  on  the 
verdict  of  the  jury;  (2)  that  the  court  erred  in  refusing 
to  enter  judgment  in  favor  of  plaintiff  in  error. 

If  the  act  of  the  territorial  legislature  of  1889  is 
constitutional,  then  we  can  find  no  error  in  the  action 

Constitutional      ^'    ^^L®    COUrt    iu    SCttiug   aside  thC    gCUCral 

^TipJcuTver"'  verdict,  and  entering  judgment  upon  the 
•  special    findings.     But   it    is    contended 

strongly  that  the  act  referred  to  is  unconstitutional,  in 
that  it  is  in  conflict  with  article  7  of  the  amendments 
to  the  constitution  of  the  United  States.  The  act  of 
1889  is  as  follows:  ** Section  1.  In  all  trials  by  jury  in 
the  district  courts,  the  court  shall,  at  the  request  of  the 
parties,  or  either  of  them,  or  their  counsel,  in  addition 
to  the  general  verdict,  direct  the  jury  to  find  upon  par- 
ticular questions  of  fact  to  be  stated  in  writing  by  the 
party  or  parties  requesting  the  same.  Sec.  2.  When 
the  special  finding  of  facts  is  inconsistent  with  the  gen- 
eral verdict,  the  former  shall  control  the  latter,  and  the 
court  shall  give  judgment  accordingly."  Mr.  Justice 
MiLLEB,  in  his  lectures  on  Constitutional  Law  (page 
493),  speaking  of  article  7  of  the  amendments,  says: 
*^This  article  of  the  amendments  to  the  constitution 
*  *  *  applies  to  the  powers  exercised  by  the  govern- 
ment of  the  United  States,  and  not  to  those  of  the 
states;"  and,  as  further  stated  by  the  same  eminent 
writer,  this  has  been  repeatedly  decided.  Livingston 
V.  Moore,  7  Pet.  469;  The  Justices  v.  Murray,  9  Wall. 
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274;  Edwards  v.  Elliott,  21  Wall.  532;  Fox  v.  Ohio,  5 
How.  434.  Our  territorial  courts  are  not  constitutional 
courts,  '4n  which  the  judicial  power  conferred  by  the 
constitution  or  the  general  government  can  be  depos- 
ited.^' Miller,  Const.  U.  8.,  p.  369;  McAlUster  v.  U.  S., 
141  U.  S.  174,  11  Sup.  Ct.  Rep.  949;  Insurance  Co.  v. 
Canter,  1  Pet.  511-546 ;  Clinton  v.  Englebrecht,  13 
Wall.  434.  The  powers  of  the  territoriid  legislatures 
are  nearly  as  extensive  as  those  exercised  by  state  leg- 
islatures. Hornbuckle  v.  Toombs,  18  Wall.  654.  And, 
indeed,  if  this  article  prohibits  such  legislation  by  a 
territory,  the  prohibition  applies  equally  to  state  legis- 
lation. We  are  clearly  of  the  opinion  that  the  act  of 
1889  was  passed  by  the  legislature  in  the  legal  and  con- 
stitutional exercise  of  its  powers,  and  is  with  us  the 
''law  of  the  land.''  It  might  be  well  to  add  that  we 
think  the  act  should  be  so  construed  as  to  enable  the 
court,  in  its  discretion,  to  refuse  to  submit  questions 
not  regarded  as  material,  and,  further,  to  refuse  to  set 
aside  a  verdict  if  it  is  possible  to  reconcile  the  special 
findings  with  the  same.  It  should  also  refuse  to  set 
aside  the  general  verdict  unless  the  special  findings 
upon  all  the  material  facts  in  issue,  construed  together, 
can  not  be  reconciled  with  it.  The  judgment  below  is 
affirmed. 

O'Bbien,  C.  J.,  and  Lee  and  Seeds,  JJ.,  concur. 
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[No.  542.  Angast  26,  1893.] 

LOLA   MONTOYA    DE  ANTONIO,    Appellee,  v. 
J.  W.  MILLER,    ExECUTOB  and  Testamentary 

GUABDIAN  UnDEB  THE  WiLL  OF  WILLIAM  KAN- 

ZENBACH,  Deceased,  Appellant. 

Will— Devise,  Payable  on  Beoomtng  of  "Legal  Age*' — Construction 
OF  Statutes. — Where  a  testator,  in  his  last  will  and  testament,  devis- 
edthe  residue  of  his  estate  to  his  exeoators,  named  in  the  will,  in  trust 
for  the  education  and  maintenance  of  his  two  minor  children,  and  di- . 
rected  that  ''as  and  when  they  become  of  legal  age,  the  share  of  each 
shall  be  turned  over  to  them,  and  if  either  of  said  children  shall  die 
before  becoming  of  age,  the  share  of  such  deceased  child  shall  go  to 
the  survivor,''  such  devisees,  in  the  absence  of  any  statute  providing 
otherwise,  are  not  entitled  to  theiir  respective  shares  on  marrying 
before  arriving  at  the  age  of  twenty- one  years.  Section  1024,  Com- 
piled Laws,  1884,  providing  that  *'the  guardianship  over  men  and 
women  shall  cease  with  their  marriage,"  refers  to  their  personal  con- 
trol ;  it  does  not  mean  to  declare  them  of  legal  age. 

Appeal,  from  a  judgment  for  plaintiflE,  from  the 
Second  Judicial  District  Court,  Bernalillo  County. 
Judgment  reversed;  Fbeeman,  J.,  dissenting. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bebnabd  S.  Rodey  for  appellant. 

The  full  age  of  either  male  or  female  is  twenty- 
one,  until  which  time  they  are  considered  as  infants. 
1  Am.  and  Eng.  Encyclopedia  of  Law,  title  Age; 
Brown's  Law  Diet.  [Sprague's  Ed.];  Bouvier's  Law 
Diet. ;  Coke  on  Litt.  78. 

The  mamage  of  a  female  minor  does  not  terminate 
her  minority  under  the  statute.  It  simply  says  that  the 
guardianship  of  men  and  women  shall  cease  on  their 
marriage.     Comp.  Laws,  1884,  sec.  1024. 

Vol.  7  n.  m.— 19 
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William  H.  Whiteman  for  appellee. 

G^uardianship  ceases  with  the  marriage  of  the 
ward.  Jones  v.  Ward,  18  Tenn.  (10  Yerg.)  159; 
Ward  V.  Laferty,  19  Neb.  439,  627;  Chubb  v.  John- 
ston,  11  Tex.  469;  White  v.  Latimer,  12  Id.  61;  Bart- 
lett  V.  Cowles,  15  Gray,  445 ;  State  v.  Joest,  46  Ind. 
235;  Tyler  on  Infancy,  245,  and  cases  cited.  That  is 
equivalent  to  saying  that  minority  ceases  upon  mar- 
riage. 

O^Bbien,  C.  J. — William  Kanzenbach  died  testate, 
declaring  in  a  clause  of  his  last  will  and  testament  as 
follows:  ^ 'AH  the  residue  of  my  estate,  real,  personal, 
and  mixed,  I  give,  devise,  and  bequeath  to  Lola  Mon- 
toya  and  Eduardo  Montoya,  children  of  Anastasia 
Montoya,  of  Cabezon,  New  Mexico,  the  same  to  be  held 
by  my  executors  hereinafter  appointed,  in  trust  for  the 
education  and  maintenance  of  said  children ;  and,  as 
and  when  they  become  of  legal  age,  the  share  of  each 
to  be  turned  over  to  them,  and,  if  either  of  said  chil- 
dren shall  die  before  becoming  of  age,  the  share  of  such 
deceased  child  shall  go  to  the  survivor  of  them.''  After 
the  death  of  the  testator,  and  on  the  ninth  day  of  Feb- 
ruary, 1891,  Lola,  one  of  said  legatees,  with  the  con- 
sent of  her  mother,  married  Domingo  de  Antonio.  She 
was  then  sixteen  years  and  nearly  four  months  old.  J. 
W.  Miller,  the  appellant,  was  one  of  the  testamentary 
trustees,  and  he  only  qualified,  and  as  such  was  ap- 
pointed by  the  probate  court  of  Bernalillo  county. 
After  Lola's  marriage  she  demanded  her  share  of  the 
estate  of  the  appellant,  and,  upon  his  refusal  to  comply, 
she  applied  to  the  probate  court  for  an  order  requiring 
him  to  do  so.  This  order  she  secured,  from  which  the 
appellant,  Miller,  in  his  fiduciary  capacity  or  as  guar- 
dian, appealed  to  the  district  court,  where  the  judg- 
ment of  the  probate  court  was  affirmed.    From  the  lat- 
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ter  judgment  Miller  brought  the  present  appeal  to  this 
<3ourt. 

The  only  question  presented  for  determination  on 
this  appeal  is,  did  the  appellee  upon  her  marriage  be- 
dbvise,  payable    come  of  legal  age,  so  as  to  be  entitled  to 

on  becoming  of  •  ijii  n    it  •11     1 

"legal  age t?*'       receive,  by  the  terms  of  the  will,  her  por- 

constniction  of  ,  «    .  <i  j     j     a        -rj    •  j       i     •  i   7i       i 

statutes.  tion  of  the  estate?     It  is  not  claimed  that 

other  parts  of  the  will  throw  any  light  upon  the  clause 
cited,  or  indicate  any  special  meaning  to  be  given  to 
the  phrase,  ** legal  age,''  as  employed  by  the  testator. 
Do  the  words  as  here  used  mean  full  or  partial  legal 
age?  If  the  former,  the  common  law  fixes  the  begin- 
ning of  such  period  on  the  day  preceding  the  twenty- 
first  anniversary  of  birth,  and  the  same  has  not  been 
changed  by  any  statute  of  this  territory;  if  the  latter, 
a  person  may  be  of  legal  age  for  certain  purposes 
before  arriving  at  the  age  of  twenty-one  years,  both  at 
the  common  law  and  under  the  statutes.  In  arriving 
at  a  conclusion  the  testator's  meaning  should  control. 
The  property  was  his,  and  he  had  a  right  to  say  how 
and  when  his  legatees  should  take  it.  Our  duty  is  to 
carry  into  effect  the  intention  of  the  testator.  If  he 
meant  by  the  words  employed  that  the  appellant  should 
hold  the  moiety  of  the  property  in  trust  for  the  benefit 
of  Lola  until  she  arrived  at  the '  age  of  twenty-one 
years,  her  marriage  before  her  arrival  at  that  age  would 
not  entitle  her  to  its  custody  or  control.  But,  if  he  had 
so  intended,  would  he  not  have  written  in  his  will, 
until  she  ''arrives  at  lawful  age,  or  marries!"  In  suits 
'growing  out  of  wills  the  terms  *'of  age"  and  "of  law- 
ful age"  have  frequently  been  construed  by  the  courts, 
and  almost  uniformly,  as  meaning  twenty-one  years. 
Minority  ceases  when  one  becomes  '*of  age"  or  ''of 
lawful  age,"  and  not  before;  and  marriage  can  not 
change  that  status  in  the  absence  of  statutory  enact- 
ment. We  must  presume,  when  no  contrary  intent  is 
apparent,  that  the  testator  used  the  words  in  their 
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ordinary  meaning.  Section  1024,  Compiled  Laws, 
1884,  providing  that  **the  guardianship  over  men  and 
women  shall  cease  with  their  marriage,"  has  reference 
to  personal  control,  but  does  not  purport  to  declare 
them  of  legal  age.  Guardianship  of  the  person  is  abso- 
lutely inconsistent  with  the  conjugal  rights  of  husband 
and  wife.  But  that  statutory  declaration  does  not  mean 
that  a  married  man  of  twenty  years  of  age  may  vote 
or  hold  oflBce,  or  that  a  woman  married  before  reaching 
her  majority  has  the  period  of  her  legal  minority 
diminished.  The  common  expressions  *' under  age ' '^ 
and  *' over  age"  are  not  ambiguous,  and  always  refer  ta 
the  period  of  twenty-one  years,  unless  in  states  where 
women,  by  statutory  enactment,  reach  majority  before 
that  period.  It  is  not  claimed  that  such  change  has 
ever  been  expressly  made  in  this  territory. 

It  is  held  by  the  supreme  court  of  the  state  of 
Ohio,  construing  a  will  containing  this  provision :  *'  In 
the  third  place,  it  is  my  wish  and  desire  that  the  prop- 
erty may  be  kept  together  until  my  youngest  child 
shall  become  of  age,  and  to  make  use  of  it  to  the  best 
advantage  for  supporting  and  educating  my  children ; 
and,  at  the  time  the  youngest  shall  become  of  age,  the 
property  shall  then  be  disposed  of  and  divided  equally 
among  my  children"  (the  testator's  wife  was  about 
fifty  years  old,  and  of  his  eight  children  the  youngest 
was  then  under  seven) — that  the  estate  left  the  wife 
by  another  provision  did  not  determine  till  the  youngest 
child  had  attained  the  age  of  twenty-one  years.  Howe 
V.  Fuller,  19  Ohio,  51.  And  in  a  case  in  the  state  of 
Virginia,  where  the  testator,  after  directing  that  hia 
estate  should  be  equally  divided  among  his  seven  chil- 
dren, added:  **  It  is  my  will  and  desire  that  if  any  of 
my  children  die  before  they  attain  to  legal  age,  or 
without  a  lawful  heir,  in  either  case  that  all  such  prop- 
erty as  they  may  receive  in  the  division  of  my  property 
return  to  my  surviving  children  or  their  lawful  heirs,". 
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— ^it  was  held  that  the  limitation  over  took  effect  upon 
the  happening  of  either  contingency,  and  that  upon  the 
death  of  one  under  age,  etc.,  his  share  vested  in  the 
survivors.  Brooke  v.  Croxton,  2  Gratt.  (Va.)  506. 
The  case  of  McKim  et  al.*  v.  Handy  et  al.,  decided  by 
the  high  court  of  chancery  of  Maryland  in  1849  (4  Md. 
Ch.  236),  is  not  in  conflict  with  the  views  herein  ex- 
pressed. The  chancellor,  in  delivering  the  opinion  of 
the  court,  says:  *'It  is  insisted  by  certain  of  the  parties 
having  an  interest  in  the  question  that  the  terms  '  law- 
ful age,'  as  used  in  the  will,  mean  the  full  age  of 
twenty-one  years;  and,  as  the  bequest  was  contingent 
upon  the  legatee  attaining  that  age,  it  never  vested, 
but  sunk  in  the  residuum  for  the  benefit  of  those  entitled 
thereto.  That  the  minority  of  females,  as  well  as  males, 
continues  until  twenty-one  at  common  law,  is  too  clear  for 
dispute,  and  I  do  not  understand  that  there  is  anything  in 
our  legislation  which  abridges  the  period  to  every  intent 
and  purpose,  though  we  have  several  acts  of  assembly 
which  confer  capacities  upon  females  under  twenty-one, 
which  they  would  be  otherwise  incompetent  to  exert. 
Thus  the  act  of  1798,  etc.,  limits  the  period  to  which 
guardians  may  be  appointed  by  the  orphans'  court  to  a 
female  infant  to  the  age  of  sixteen  years  or  marriage, 
when  the  guardianship  ceases,  and  the  ward  or  hus- 
band, as  the  case  may  be,  is  entitled  to  receive  from 
the  guardian  her  property.  The  act  of  1829  (chapter 
216,  sec.  5)  declares  that  the  guardianship  of  females 
shall  continue  to  the  age  of  eighteen  or  marriage,  and 
the  sixth  and  seventh  sections  of  the  same  act  require 
the  guardian,  upon  her  attaining  that  age,  to  deliver 
her  property  to  her,  and  gives  to  her  receipt  or  release, 
executed  before  the  orphans'  court,  the  same  effect 
precisely  as  if  she  were  of  the  full  age  of  twenty-one 
years.  There  can  be  no  doubt,  therefore,  that  a  female 
at  the  age  of  eighteen  years  is  entitled  to  receive  her 
property  of  her  guardian,  and  may  release  and  acquit 
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him  in  respect  thereof;  but  still,  it  is  said,  her  legal 
minority  does  not  cease  until  she  is  twenty-one  years, 
of  age,  and  it  is  very  clear,  I  think,  that  for  many  pur- 
poses it  does  not.  We  are,  however,  construing  a  will, 
and  the  question  is,  what  did  the  testator  intend  by 
the  term  lawful  ageV  Did  he  not  mean  that  age  at 
which  his  female  grandchildren  would  be  entitled  by 
law  to  receive  their  estates  from  their  guardian!  My 
opinion  is  he  did  so  mean,  and,  if  he  did,  of  course  his 
intention  must  prevail,  although  for  many  purposes 
the  legal  minority  of  the  legatee  does  not  terminate 
until  she  attains  the  full  age  of  twenty-one  years/ ^  The 
chancellor  continues:  ^^The  language  of  the  will  is 
that  the  trustees  shall,  out  of  the  funds  provided  for 
the  purpose,  pay  to  each  of  the  grandchildren,  born 
and  to  be  born,  the  sum  of  one  thousand  dollars,  if  they 
live  to  attain  lawful  age.  Lawful  age  for  what!  Why, 
lawful  age  to  receive ;  that  age  at  which  they  are,  ac- 
cording to  our  legislative  enactment,  entitled  to  demand 
and  receive  from  their  guardians  all  the  property,  and 
to  give  valid  releases  therefor."  It  is  manifest  that 
the  conclusion  reached  is  based  upon  the  peculiar  stat- 
utory enactments  of  that  state.  Under  them  a  girl  of 
eighteen  years  has  a  right  to  demand  her  property  of 
its  legal  custodian,  and  to  execute  valid  releases  there- 
for. Under  our  laws  she  has  no  such  right.  The  stat- 
utory declaration  that  '*  the  guardianship  over  men  and 
women  shall  cease  with  their  marriage"  can  not,  by 
the  most  strained  construction,  receive  any  such  inter- 
pretation. Belease  from  the  legal  guardianship  of  one's 
person  does  not  imply  the  duty  of  a  trustee  to  surren- 
der, or  of  a  married  female  minor  to  demand  from 
such  trustee,  a  legacy  intrusted  to  his  care  and  control, 
for  delivery  to  beneficiaries  as  soon  as  they  severally 
attain  lawful  age.  If  Lola  has  such  right,  why  not  her 
brother,  Eduardo,  if  he  marry  during  his  minority! 
If  such  were  the  testator's  intention,  why  did  he 
not  so  express  it  in  his  will,  by  adding  after  the  words 
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**of  lawful  age'^  **or  marry  I' '  Plainly  he  meant 
what  he  wrote,  and  he  wrote  exactly  what  he  intended. 
That  intention  we  must  respect.  No  legal  enactments 
existed  in  this  territory  that  could  warrant  the  testator 
in  assuming,  as  the  Maryland  testator  was  warranted 
in  assuming,  that  the  legatee  could  legally  receive  or 
receipt  for  the  trust  fund  before  arriving  at  the  full  age 
of  twenty-one  years.  Should  she  die  before  attaining 
legal  age,  her  brother  is,  by  the  express  terms  of  the 
will,  entitled  to  the  residue  of  the  entire  legacy.  That 
contingency  is  possible.  We  can  not  adopt  such  con- 
struction of  the  plain,  unequivocal  language  of  the 
will  as  would  defeat,  in  such  event,  the  provident  and 
generous  intentions  of  the  testator. 

The  question  of  guardianship  does  not  properly 
arise  under  this  will.  The  estate  is  granted  to  the  two 
children,  share  and  share  alike,  to  be  held  in  trust  by 
the  executor  for  their  support  and  education  during 
minority ;  one  half  thereof  to  be  delivered  to  her  and 
him  ''as  and  when"  each  attains  full  legal  age,  and, 
if  either  die  before  **  coming  of  age,"  the  survivor  to 
take  his  or  her  share.  It  is  as  executor,  and  not  as 
guardian,  that  Miller  received  the  trust.  His  qualifica- 
tion as  guardian,  and  erroneously  holding  or  dealing 
with  the  trust  fund  as  such,  can  not  change  the  terms 
of  the  will  under  which  he  received  it.  The  last  clause 
of  that  instrument  indicates  the  nature  of  his  office, 
and  reads  as  follows:  *'I  hereby  appoint  Rudolph 
Habaland,  etc.,  and  John  Miller,  etc.,  executors  of  this 
will,  and  request  that  the  probate  court  allow  them  to 
qualify  without  giving  bond  or  security.  If  either  one 
shall  not  qualify,  the  other  may  act  alone."  Haba- 
land did  not  qualify.  The  reading  of  this,  in  connec- 
tion with  the  granting  clause  before  cited,  shows  that 
this  appellant,  by  the  plain  terms  of  the  will,  holds  the 
estate  in  trust  as  executor,  and  not  as  guardian.  We 
do  not  express  any  opinion  as  to  what  our  decision 
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would  be  were  this  appellant  a  mere  guardian,  holding, 
as  such,  the  property  of  his  ward  after  marriage.  We 
simply  determine  the  rights  and  duties  of  appellant 
and  appellee  as  fixed  by  the  will.  The  rule  adopted  in 
the  McKim  case  is  not  in  conflict  with  these  views.  By 
the  laws  of  Maryland  a  female  arrives  at  ''legal  age'' 
for  certain  purposes,  when  eighteen  years.  One  of 
such  purposes  is  the  reception  of  a  legacy.  The  court 
in  that  case  accordingly  held  that  where  a  legacy  was 
given  to  a  female  child,  if  she  lived  to  attain  '  *  lawful 
age,"  such  female  was  entitled  to  receive  the  same  as 
soon  as  she  attained  the  age  of  eighteen  years.  There 
is  no  such  law  in  this  territory.  Hence  the  judgment 
of  the  court  below,  so  far  as  it  requires  appellant  to 
pay  over  to  appellee  her  moiety  of  the  trust  fund,  or 
to  disturb  him  in  the  due  execution  of  such  trust,  is 
reversed. 

Fall  and  Seeds,  JJ.,  concur.      Fbeeman,  J.,  dis- 
sents. 


[No.  481.    September  30,  1893.] 

UNITED  STATES  OF  AMERICA,  Appellees,   v. 

ELIAS  VIGIL,  Appellant. 

Misdemeanors,  What  Constitutb — Violation  of  United  States  Elec- 
tion Laws — Prosecution  in  Territorial  Court — Joinder  op 
Offenses. — On  a  prosecution,  on  indictment,  in  a  territorial  court 
for  a  violation  of  the  United  States  election  laws,  where  the  ques- 
tion is  whether  the  offense  charged  is  a  felony  or  misdemeanor,  it  is 
to  be  determined  by  reference  to  the  laws  of  the  United  States,  not 
of  the  territory.  All  acts,  other  than  felonies,  which  have  been 
made  offenses  by  statutes,  and  are  not  per  se  wrong,  are  to  be  deemed 
misdemeanors,  unless  expressly  declared  to  be  felonies  in  the  laws 
creating  them,  and,  as  such,  may  be  joined  in  the  same  indictment; 
and  the  court  may,  in  such  case,  properly  refuse  to  compel  the  prose- 
cution to  elect  upon  which  count  it  will  proceed. 

Id.— Sufficiency  of   Indictment — Rev.  Stat.  U.  S.,  Sec.  5515,  Con- 
strued.— In  an  indictment,  under  section  5515,  Revised  Statutes  of 
•  the  United  States,  making  it  an  offense,  among  other  things,   to  neg- 
lect or  refuse  to  make  and  return  the  certificate  of  election  as  required 
by  law,  or  to  refuse  to  perform  any  other  duty  required  by  this  seo- 
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tion  or  any  other  section  of  the  statute,  it  is  sufficient  to  allege  the 
duty  imposed,  its  undertaking,  and  the  intentional  refusal  of  the 
accused  to  perform  it.  Allegations,  in  such  indictment,  that  the  actii 
charged  were  willfully  and  maliciously  done,  are  mere  surplusage, 
and  unnecessary. 

Appeal  from  a  judgment  of  the  Second  Judicial 
District  Court,  convicting  defendant  of  a  violation  of 
duty,  as  an  election  officer,  under  the  United  States 
election  laws.     Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Neill  B.  Field  for  appellant. 

Eugene  A.  Fiske,  United  States  district  attorney, 
for  the  United  States. 

Seeds,  J.— This  was  a  criminal  proceeding  upon 
an  indictment  containing  two  counts,  charging  that 
the  appellant  was  a  duly  qualified  election  officer  at  an 
election  being  held  in  a  certain  precinct  in  Valencia 
<jounty,  at  which  a  member  of  congress  was  being 
voted  for,  and  that,  as  such  officer,  it  being  his  duty 
to  make  a  correct  certificate  of  the  votes  cast  in  the 
precinct,  together  with  two  other  like  officers,  he  know- 
ingly, willfully,  and  maliciously,  refused  to  make  any 
certificate;  and  that  he  knowingly,  willfully,  and  ma- 
liciously refused  and  neglected  to  close  said  election  at 
the  proper  time,  it  being  his  duty  so  to  do.  There  was 
a  jury  trial,  and  the  defendant  was  found  guilty.  From 
the  judgment  of  the  court  he  has  taken  his  appeal  to 
this  forum. 

From  the  record  it  appears  that  before  the  intro- 
duction of  the  evidence  or  impaneling  of  the  jury  the 
defendant  moved  the  court  to  compel  the  United 
States  to  elect  upon  which  count  of  the  indictment  it 
would  proceed.  The  court  sustained  the  motion,  but 
the  United  States  attorney  refused  so  to  elect,  and  pro- 
ceeded to  put  in  his  evidence  without  reference  to  the 
requirement  of  the  court,  though  the  defendant  con- 
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tinned  to  object  to  the  procednre.  But  after  the 
United  States  had  put  in  its  testimony  the  court 
changed  its  ruling  upon  this  point,  and  held  that  the 
United  States  did  not  have  to  elect.  The  defendant, 
by  proper  motions,  insisted  that  the  indictment  failed 
to  allege  a  crime  under  the  laws  of  the  United  States, 
but  this  position  was  overruled  by  the  court.  It  ap- 
pears from  the  evidence  that  the  defendant  got  into  an 
altercation  with  the  two  other  oflBcers  about  the  man- 
ner of  conducting  the  election,  and  about  3  o'clock  in 
the  afternoon  left  the  polls,  and  refused  to  return  or 
have  anything  more  to  do  with  the  proceedings  of  the 
election.  It  was  attempted  to  be  shown  that  he  had 
been  drinking  hard  that  day,  and  that  from  that  cause 
he  could  not  be  found  guilty,  as  it  was  necessary  to 
have  the  element  of  intention  and  willfulness  present 
to  constitute  the  crime.  The  court  instructed  the  jury 
that  drunkenness  was  no  excuse  for  crime,  and  would 
not  be  in  this  case.  The  defendant  objects  to  the 
instruction,  because,  while  generally  it  was  a  correct 
statement  of  the  law,  it  was  not  such  as  was  applicable 
to  the  facts  of  this  case.  There  are,  therefore,  but  three 
questions  of  serious  import  raised  by  this  record,  which 
we  are  required  to  pass  upon:  (1)  Was  it  error  ta 
refuse  to  compel  the  United  States  to  elect  upon  which 
count  it  would  proceed!  (2)  Did  the  indictment  allege 
a  crime  or  offense t  (3)  Was  the  instruction  upon  the 
question  of  drunkenness  a  proper  one! 

The  indictment  was  predicated  upon  section  5515 

of  the  Revised  Statutes  of  the  United  States.    This  sec- 

M.SDEMEANORS.    tiou,   togcthcr   wlth  the  whole  chapter, 

^ioutiorM  unl-  has  for  its  object  the  protection  of  the 

tfon^uwsViroie-  clcctive  frauchisc.  In  the  section  there  are 

cntion  in  terrtto-  j     j  i    ji«    a«        j.        i»  , 

rial  court:  join-    euumcrated  several  distmct  offenses,  two 

of  which  it  has  been  endeavored  to  set  out 
in  this  indictment.  The  defendant  insists  that  the  two 
offenses  are  each  a  felony,  and  can  not  be  joined  in  one 
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indictment,  so  as  to  compel  him  to  go  to  trial  upon 
them,  especially  where  he  has  seasonably  moved  to 
have  the  prosecution  elect  upon  which  it  will  proceed. 
Upon  the  other  hand,  the  United  States  says  that  the 
two  offenses  are  not  felonies,  but  simply  misdemeanors, 
and  that  they  can  be  joined  in  the  same  indictment. 
The  defendant  says  that  a  felony,  in  this  territory,  is  a 
public  offense  punishable  with  death,  or  which  is,  or  in 
the  discretion  of  the  court  may  be,  punishable  by 
imprisonment  in  the  penitentiary  or  territorial  prison, 
or  any  other  public  offense  which  is  or  may  be  expressly 
declared  by  law  to  be  a  felony.  Section  669,  Compiled 
Laws,  New  Mexico.  If  this  statute  was  controlling  in 
this  case,  there  could  be  no  question  but  that  the  con- 
tention of  the  defendant  was  correct.  This  is  a  prose- 
cution, however,  in  a  territorial  court,  of  an  offense 
against  a  law  of  the  United  States,  not  of  the  territory. 
The  quoted  section  has  reference  primarily  to  offenses 
made  such  by  the  territorial  legislature.  It  is  true  that 
the  supreme  court  of  the  United  States  has  repeatedly 
held  that  in  the  trial  of  United  States  offenses  in  terri- 
torial courts  all  of  the  procedure  is  to  be  regulated  by  the 
territorial  legislature.  Hornbuckle  v.  Toombs,  18  Wall. 
648.  But  this  provision  does  not  have  reference  to 
procedure,  but  characterizes  an  offense.  A  felony  is 
supposed  to  be  more  heinous  than  a  misdemeanor, 
and  carries  with  it  greater  disaster  to  the  reputation 
and  character  of  the  accused.  The  United  States  can 
say  what  are  and  what  are  not  felonies,  and  it  does  not 
rest  in  the  pow«r  of  the  territorial  legislature  to  change 
or  alter  that  offense,  simply  because  the  congress  of  the 
United  States  has  seen  fit  to  provide  that  in  the  terri- 
tories the  courts  thereof  shall  take  jurisdiction  and  try 
offenses  against  the  laws  of  the  United  States.  The 
right  of  the  territorial  legislature  to  provide  the 
procedure  and  pleadings  for  its  courts  can  not  be 
considered  as  implying  the  right  to  change  the  nature 
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of  an  offense,  as  decreed  by  another  and  competent 
authority.  This  being  true,  the  question  is,  what  were 
the  offenses  alleged  in  this  indictment, — misdemeanors 
or  felonies.  There  are,  undoubtedly,  in  contemplation 
of  the  laws  of  the  United  States,  felonies  as  at  common 
law,  such  as  murder,  and  treason,  though  not  specific- 
ally so  denominated.  A  reading  of  certain  statutes, 
as  sections  5346, 5390,  Revised  Statutes,  United  States, 
seems  to  show  that  there  are  offenses  which  are  felonies, 
because  they  were  such  at  common  law.  All  acts, 
though,  other  than  these,  which  have  been  made  offen- 
ses by  statute,  and  were  not  per  se  wrong,  are  considered 
misdemeanors  simply,  unless  specifically  denominated 
felonies  in  the  respective  laws  creating  them.  U.  S.  v. 
Belvin,  46  Fed.  Rep.  381.  The  offenses  covered  by 
this  indictment  are  not  denominated  felonies  by  the  law 
creating  them,  and  are,  therefore,  misdemeanors. 
Misdemeanors  can  be  joined  in  the  same  indictment, 
and  it  is  not  error  for  the  court  to  refuse  to  compel  the 
prosecution  to  elect  upon  which  count  it  will  proceed, 
but  it  may  proceed  upon  all  the  counts  in  the  same 
trial.    4  Am.  and  Eng.  Encyclopedia  of  Law,  756. 

It  is  next  urged  that  the  the  indictment  fails  to 

allege  any  offense  known  to  the  law.     It  is  usually,  in 

suFKiciEKCY  of      cascs  of  statutory  offenses,  only  necessary 

stil?u.'s;.^r-  to  allege  the  offense  in  the  words  of  the 

ss.s.  construed.    ^^^^^^^     Whart.   Crim.  PI.    &  Pr.,  sec. 

220.  The  section  5515,  under  which  the  indictment  is 
drawn,  makes  it.  an  offense,  among  other  things,  to 
neglect  or  refuse  to  make  and  return  the  certificate  of 
election  as  required  to  be  done  by  the  law,  and  to 
refuse  to  perform  any  duty  provided  for  by  this  section 
or  any  other  section  of  the  law.  The  indictment  spe- 
cifically charges  that  the  defendant  did  refuse  to  perform 
his  duties,  and  the  nature  of  those  duties  which  he 
refused  to  perform.  It  is  insisted,  however,  that  the 
indictment  ought  to  have  alleged  that  by  reason  of  the 
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defendant's  wrongdoing  the  other  election  officers  could 
not  perform  their  duties;  that  no  certificate  could  be 
made  by  a  majority  of  the  officers;  that  no  certificate 
was  actually  made;    that  the  polls  were  not  actually 
closed  at  6  o'clock  p.  m.  ;    that  some  qualified  elector 
was  prevented  from  voting  by  the  omission   of  the 
defendant.     But  this  contention  can  not  be  sustained. 
The  law  cast  a  duty,   simply,  upon  the  defendant, 
which  he  undertook  to  perform ;  and  the  law  provides 
if  he  intentionally  refuses  to   perform  that  duty  thu» 
undertaken  he  should  be  punished  for  it.     Therefore^ 
it  is  only  necessary  to  allege  the  duty,  its  undertaking^ 
and  the  intentional  refusal  to  perform  it,  to  meet  the 
requirements  of  good  pleading.     U.  S.  v.  Britton,  107 
TJ.  S.  655.     It  appears  that  in   this  indictment  it  is 
alleged  that  the  acts  were  done  willfully  and  maliciously. 
It  was  not  necessary  to  make  these  allegations,  for,  if 
the  acts  were  done  knowingly,  that  was  sufficient  to 
constitute  the  offense.     The  rest  was  surplusage.     The 
defendant  contends  that  the  instruction  as  to  drunk- 
enness excusing  crime,  while  technically  correct,  was 
erroneous  here,  for,  if  the  defendant  was  drunk  when 
he  did  the  acts  complained  of,  he  could  not  have  done 
them  willfully  and  maliciously.     It  is  unnecessary  to 
pass  upon  that  phase  of  this  contention,  as  the  instruc- 
tion was  correct,  in  view  of  all  that  the  prosecution  was 
called  upon  to  prove  in  order  to  sustain  a  conviction. 
Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed. 

O'Bbien,  C.  J.,  and  Fkeeman,  J.,  concur. 
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[No.  524.     September  30,  1893.] 

TEXAS,  SANTA  FE  &  NORTHERN  RAILWAY 

COMPANY,  Plaintiff  in  Ebrob,  v.  LIONEL  D. 

SAXTON  ET  AL.,  Defendants  in  Error. 

CoMTBAOTs — Bkpubal  TO  GiiANT  CONTINUANCE — APPEAL.— The  appellate 
court  will  not  reriew  the  action  of  the  trial  court  in  refusing  to  grant 
a  motion  for  continuancOi  unless  it  appears  that  the  court  has  abused 
its  discretion.    Thomas  v.  McCormick,  1  N.  M.  371. 

Id.— Assumpsit— Davagbs—Admissibilitt  of  Beoord  in  Another  Suit. 
In  an  action  of  assumpsit,  on  two  certain  written  contracts  therein  set 
out  and  designated  as  "Contract  A''  and  ''Contract  B/'  to  recover 
damages  sustained  by  plaintiffs  by  reason  of  haying  been  prevented 
from  completing  their  contracts,  it  was  not  error  for  the  trial  court  to 
refuse  to  admit  as  evidence  the  record  of  the  proceedings  of  said 
court  in  another  case  wherein  the  defendants  in  error  obtained  a 
decree  against  the  plaintiff  in  error  on  a  bill  filed  to  enforce  a 
mechanics'  lien. 

Id.— Objection  to  Evidence,  Not  Taken  on  Triad— Appeal.— An  ob- 
jection to  evidence,  not  taken  at  the  trial,  will  not  be  heard  on  appeal. 

Id. — Evidence,  Competenot  of. — Where,  by  the  terms  of  said  "Contract 
B,"  plaintiffs  were  to  commence  the  work  therein  provided  for  on  or 
about  a  certain  time,  and  they  failed  to  do  so,  it  was  competent  for 
them  to  show  that,  though  defendant  notified  them  on  or  about  that 
time  that  it  had  arranged  for  them  to  begin  the  work,  it  failed  to 
make  the  arrangement ;  this  evidence  being  offered,  not  for  the  pur- 
pose of  changing  the  terms  of  the  contract,  but  to  show  the  reason  why 
plaintiffs  did  not  complete  their  undertaking. 

Ebbob,  from  a  judgment  in  favor  of  plaintiflEs,  to 
the  First  Judicial  District  Court,  Santa  Fe  County. 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Fbancis  Downs  for  plaintiff  in  error. 
Edwabd  L.  Babtlett  for  defendants  in  error.' 

The  granting  or  overruling  of  a  motion  for  contin- 
ance  is  a  matter  resting  in  the  sound  discretion  of  the 
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trial  court,  even  in  murder  cases.  Territory  v.  Kelly, 
2  N.  M.  292-301;  Bish.  Crim.  Proc,  sec,  951,  and 
<;ases  cited;  Thomas  v.  McCormick,  1  N.  M.  371,  See, 
also,  sec.  2048,  Comp.  Laws. 

The  prevention  by  one  party  of  the  performance 
of  a  contract  is  equivalent  to  its  completion  hf  the 
other  when  he  is  ready;  to  perform.  Baca  v.  Barrier, 
2  N.  M.  131-136. 

In  both  contracts  are  certain  conditions  precedent, 
existing  on  the  part  of  the  plaintiflE  in  error,  which  it 
never  complied  with  nor  attempted  to  comply  with,  and 
which  the  defendants  in  error  were  notified  by  the 
executive  officer  of  the  defendant  company,  its  chief 
engineer,  it  could  not  comply  with.  Dermott  v.  Jones, 
2  Wall.  1-9;  Same  v.  Same,  23  How.  (U.  S.)  220, 
226-235. 

Fkeeman,  J. — This  cause  is  now  before  the  court 
for  the  third  time,  and  invokes  the  application  of  the 
maxim,  ''interest  rei  publicae  ut  sit  finis  litium."  The 
original  petition  was  filed  in  the  district  court  for 
the  county  of  Santa  Fe  on  the  twenty-eighth  day  of 
January,  1884.  It  was  a  suit  brought  by  the  defend- 
ants in  error  to  recover  of  plaintiflE  in  error  the  sum  of 
$25,000,  alleged  to  be  due  for  work  and  labor  per- 
formed under  two  certain  contracts  therein  set  out  and 
nominated  as  ''Contract  A''  and  "Contract  B.^'  A 
plea  in  abatement  having  been  interposed,  and  issue 
joined  thereon,  a  jury  was  waived,  and  the  court 
found  the  issues  in  favor  of  the  plaintiffs,  and  gave 
judgment,  refusing  defendants'  oflEer  to  plead  over, 
and  refusing  also  to  impanel  a  jury  to  assess  the  dam- 
age. Without  proof  as  to  the  amount  of  the  plaintiflEs^ 
damage,  the  court  peremptorily  rendered  judgment  in 
their  favor  for  $25,000,  the  amount  claimed  in  their 
petition.  On  appeal  to  this  court  the  judgment  was 
reversed,  and  the  cause  remanded.  3  N.  M.  (Gil.)  443. 
On  the  second  trial  in  the  court  below  the  plaintiffs 
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(the  defendants  in  error  here)  offered  in  evidence  the 
two  contracts  sued  on.  The  court  excluded  them^ 
however,  on  the  ground  that  the  action  was  in  assump- 
sit, and  the  contracts,  being  under  seal,  could  not  be 
read  in  support  of  that  form  of  action.  Judgment  was 
therefore  rendered  in  favor  of  defendant  (the  plaintiff  in 
error  here).  On  appeal  to  this  court,  however,  it  was  held 
that,  as  the  cbntracts  were  sealed  by  the  private  seal  of 
the  agent  of  the  corporation,  they  were  not  specialties, 
and  could,  therefore,  be  received  in  evidence,  and  the 
judgment  of  the  court  below  was,  thereupon,  reversed,, 
and  the  cause  again  remanded.  4N.  M.  (Gil.)  378.  On 
the  call  of  the  cause  on  the  third  trial  in  the  court  below 
the  defendant  (the  plaintiff  in  error  here)  moved  the 
court  for  a  continuance,  the  principal  grounds  assigned 
being  that  the  attorney  making  the  motion  had  been 
but  recently  employed;  that  the  original  attorneys  in 
the  cause  '*have  either  removed  from  the  territory  or 
have  withdrawn  from  the  case,''  and  that  the  affiant  was 
not  familiar  with  the  facts  in  the  case,  and  had  been 
misled  by  the  attorneys  for  the  plaintiffs,  etc.  The 
motion  for  continuance  was  overruled,  and  this  action 
of  the  court  is  assigned  for  error.  This  was  not,  under 
the  circumstances  of  this  case,  an  error  of  which  this 

Refusal  to  grant      COUrt    CaU    takC    UOtlCC.         It     IS     UOW    WCll 

v?ew  of  on%-'"  scttlcd  that  this  court  will  not  reverse  the 
''"^'  action  of  the  court  below  in  granting  or 

refusing  a  motion  for  continuance,  unless  it  appears 
that  the  court  has  abused  its  discretion.  Thomas  v. 
McCormick,  1  N.  M.  371.  The  facts  of  this  case  fail  ta 
show  that  the  discretion  of  the  court  was  not  properly 
exercised. 

The  second  assignment  of  error  is  that  the  court 
erred  in  permitting  the  introduction  of  the  contracts 
between  the  company  and  L.  D.  Saxton,  this  being  a 
suit  in  which  the  said  Saxton  and  one  Edward  F. 
Browne  are  coplaintiffs,  and  there  being  nothing  m 
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the  contracts  to  show  that  Browne  had  any  interest 
therein.  This  question  was  discussed  and  determined 
by  this  court  in  the  case  cited  in  4  N.  M.  (Gil.)  383, 
wherein  the  court,  after  showing  that  Browne  had  an 
interest  in  the  contracts,  and  that  under  the  statutes 
of  this  territory  (Comp.  Laws,  sees.  1884,  1888)  suits 
are  to  be  brought  in  the  name  of  the  real  parties  in 
interest,  held  that  the  joinder  of  Saxton  and  Browne 
as  plaintiffs  was  proper.    4  N.  M.  (GUI.)  383. 

The  third  assignment  of  error  relates  to  the  refusal 
of  the  court  to  admit  as  evidence  the  record  of  the 

proceeding  of  said  court  in  another  case 

Admissibility  of         •  •        x"i_        j    u       j        j.      •  t 

record  in  another  whereiu  thc  defendants  in  error  procured 

a  decree  against  the  plaintiff  in  error  on 
a  bill  filed  to  enforce  their  mechanics'  lien.  There  was 
no  error  in  this.  The  former  was  an  action  under  the 
statute  to  enforce  their  mechanics'  lien,  while  the 
pending  suit  is  to  recover  damages  sustained  by  reason 
of  having  been  prevented  from  completing  their  con- 
tract. 

As  to  the  fourth  and  fifth  assignments  of  error, 

neither  of  them  is  well  taken.     The  proof  shows  that 

,    the  defendants  in  error  did  not  voluntarily 

Objection  to  evi-       i  i  i 

aMrili"**! **ca i"  abandon  the  work;  and,  as  to  the  evi- 
dence of  Irwin,  that  plaintiff  in  error 
notified  defendants  in  error  to  prepare  to  commence 
work,  under  contract  B,  at  a  certain  time,  it  is  to  be 
observed,  in  the  first  place,  that  it  was  offered  and 
received  without  objection  as  to  this  particular.  The 
whole  deposition  was  objected  to  on  the  ground  that 
the  contracts  were  not  with  Browne  and  Saxton,  but 
with  Saxton  alone,  which  objection,  as  we  have  seen, 
had  already  been  disposed  of.  An  objectionable  ques- 
tion and  answer  contained  in  a  deposition  can  not  be 
reached  by  general  objection  to  the  deposition  itself. 
Aside  from  the  fact,  however,  that  this  particular  evi- 
VoL.  7  N.  M.— 20 
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dence  was  not  objected  to  when  offered,  it  does  not 
clearly  appear  that  it  was  irrelevant  or  incompetent. 

This  evidence  was  not  offered  to  change 
dence,  compe-  thc  tcmis  of  thc  wrlttcn  contract,  but  to 
*****'^  "*  *  show  the  reason  why  the  defendants  did 

not  complete  their  undertaking.  Under  the  terms  of 
contract  B,  they  were  to  commence  the  work  provided 
for  in  that  contract  on  or  about  the  first  day  of 
August,  1882.  The  testimony  objected  to  is  that 
of  Irwin,  the  engineer  for  the  defendant  corporation, 
who  says  that  he  notified  Browne,  late  in  July  or  early 
in  August,  1882,  that  arrangements  had  been  made  by 
the  company  to  commence  the  work ;  but  he  proceeds 
to  state  that  the  company  failed  to  make  the  necessary 
arrangements,  and  this  is  given  as  the  reason  that 
Browne  did  not  begin  the  work.  There  is  no  apparent 
error  in  the  record,  and  the  judgment  will  have  to  be 
affirmed,  and  it  is  so  ordered. 

O'Bbien,  C.  J.,  concurs. 


[No.  527.    September  30,  1893.] 

UNITED  STATES  OP  AMERICA,  Defendants  in 
Ebrob,  v.  a.  M.  swan,  Plaintiff  in  Error. 

Criminal  Law — Embezzlement  of  Monet  Order  Funds — Felony. — Un- 
der  seotion  1,  chapter  144,  supplement  to  Revised  titatntes  of  the 
United  States,  providing  that  "any  person  who  shall  embezzle  *  *  * 
any  moneys  of  the  United  States  shall  be  deemed  guilty  of  felony/' 
etc.,  a  postmaster,  convicted  of  embezzling  money  order  funds  of  the 
postal  department  of  the  United  States,  is  guilty  of  felony,  such  funds 
being  "moneys  of  the  United  States/'  and  section  4045  of  the  Revised 
Statutes  of  the  United  States  providing  that  all  such  funds  shall  be 
deemed  to  be  in  the  national  treasury. 

Id.— Admibsibilitt  op  Certified  Transcript  of  Money  Order  Account 
Books— Constitutionality  of  Sec.  4646,  Rev.  Stat.  U.  S. — On 
6ueh  prosecution,  a  certified  transcript  from  the  money  order  account 
books  of  the  sixth  auditor,  showing  a  balance  due  from  the  defendant 
as  postmaster  to  the  postal  department  was  properly  admitted  in  evi- 
dence, under  section  4046,  Revised  Statutes  of  the  United  States, 
providing  that  such  transcript  shall  "be  prima  facie  evidence  of  % 
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balance  against  him."  This  act  is  not  in  violation  of  the  sixth 
amendment  to  the  oonstitation  of  the  United  States,  preserving  to  the 
accused,  in  all  criminal  prosecutions,  the  right  to  be  confronted  with 
the  witnesses  against  him.  It  was  not  intended  by  this  provision  of 
the  constitution  that  all  written  or  documentary  evidence  should  be 
inadmissible  against  a  defendant  in  a  criminal  prosecution,  but  its 
object  is  to  prevent  certain  abuses  practiced  in  other  countries,  of 
permitting  witnesses  to  testify  in  the  absence  of  the  accused,  as  a 
protection  and  guaranty  against  such  abuses. 

Id.— Sepabation  of  Jury— Instructions— Verdict. —Where,  on  such 
prosecution,  the  jury  were  instructed  that,  if  they  agreed  on  a  verdict 
during  the  night  they  could  seal  it  up,  give  it  to  their  foreman,  then 
separate,  and  come  into  court  at  its  opening  on  the  following  morn- 
ing, and  return  the  verdict;  and  the  jury  reached  an  alleged  verdict, 
after  having  been  out  all  night  considering  it,  and  sealed  it  up  and 
gave  it  to  their  foreman,  and  then  separated,  and  mixed  and.  con- 
versed with  the  people  until  the  opening  of  the  court,  about  three 
hours  afterward,  when  they  came  into  court,  and,  through  their  fore- 
man, returned  the  alleged  verdict,  and  it  was  found  on  opening  it 
that  it  was  eo  defective  that  no  legal  judgment  could  be  rendered 
upon  it,  and  the  court,  thereupon,  wrote  out  a  verdict  finding  the 
defendant  guilty,  and  had  it  read  to  them,  and,  upon  polling  the  jury, 
one  of  them  answered  that  it  was  not  his  verdict,  and  the  jury  were 
then  sent  out  again,  with  instructions  to  deliberate  upon  their  ver- 
dict, and  that,  if  they  could  find  the  verdict  written  out  by  the  court 
to  be  their  verdict,  to  sign  it,  and  return  it  into  court;  and  they  were 
further  instructed  that  they  were  not  bound  to  find  that  verdict,  but, 
if  they  chose,  might  find  the  defendant  not  guilty;  and  the  jury 
retired  to  the  jury  room,  were  locked  up  by  the  bailiff,  and  in  about 
an  hour  returned  into  court  the  verdict  written  out  for  them  by  the 
court, — Held:  That  the  separation,  and  mingling  and  conversing,  of 
the  jury,  with  the  general  public,  after  the  case  had  been  submitted 
to  them,  and  before  reaching  a  verdict,  was  such  misconduct  as  was 
presumably  injurious  to  the  rights  of  the  accused,  in  the  absence  of 
anything  in  the  record  showing  the  harmlessness  of  their  acts,  and 
entitled  him  to  a  new  trial. 

Error,  from  a  judgment  convicting  defendant  of 
embezzlement,  to  the  Second  Judicial  District  Court* 
Judgment  reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bernard  S.  Rodey  for  plaintiflE  in  error. 

The  charge  against  the  accused  being  a  felony,  the 
admission  in  evidence  of  the  certified  transcript  from 
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the  office  of  the  sixth  auditor  of  the  treasury  was  in 
violation  of  his  right,  under  the  sixth  .amendment  to 
the  constitution  of  the  United  States,  ^*to  be  confronted 
with  the  witnesses  against  him,"  and  error.  Also  a 
violation  of  his  right,  under  the  New  Mexico  Bill  of 
Rights,  to  meet  them  face  to  face.  Comp.  Laws,  sec, 
673;  Hornbuckle  v.  Toombs,  18  Wall.  648. 

Had  the  defendant  refused  to  make  any  defense, 
and  moved  the  court,  at  the  end  of  the  prosecution,  to 
instruct  the  jury  to  find  him  not  guilty,  the  court 
would  have  been  obliged,  upon  such  evidence,  to  do 
so.  A  defendant  can  not  even  waive  the  right  to  be 
discharged  when  such  is  the  only  evidence  against  him 
any  more  than  he  could  waive  the  right  to  trial  by  jury  ^ 
after  pleading  not  guilty.  Territory  v.  Kee,  5  N.  M. 
510,  and  cases  cited;  United  States  v.  Taylor,  11  Fed. 
Rep.  470. 

Even  in  civil  cases  the  acts  of  congress,  making 
transcripts  from  the  government  departments  evidence 
against  public  debtors,  establishes  a  new  rule  of  evi- 
dence in  derogation  of  the  common  law.  United  States 
V.  Harrill,  1  McAl.  243;  Meyers'  Fed.  Dec,  Book  E., 
sec.  2832. 

There  can  be  no  question  but  that  in  a  case  like 
this,  where  the  punishment  may  be  by  imprisonment 
for  a  period  of  not  less  than  six  months  nor  more  than 
ten  years,  and  a  fine  in  double  the  amount  embezzled, 
the  offense  is  a  felony.     Sec.  4046,  Rev.  Stat.  U.  S. 

It  is  certainly  a  felony  under  section  669  of  the 
territorial  law ;  and  the  mode  of  procedure  in  the  terri- 
torial courts,  in  the  absence  of  some  express  provision 
or  rule  of  United  States  courts  to  the  contrary,  must 
be  according  to  the  territorial  statutes  and  rules.  Clin- 
ton V.  Englebrecht,  13  Wall.  434;  Hornbuckle  v. 
Toombs,  18  Wall.  648;  Davis  v.  Billsland,  Id.  659; 
Bent  V.  Thompson,  138  U.  S.  114. 

'* Separation  is  not  allowed  in  any  case,  after  the 
jury  retire  to  find  their  verdict,  until  it  is  found,  and 
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delivered  in  open  court.  If  it  occurs  it  vitiates  the  ver- 
dict. 12  Am.  and  Eng.  Encyclopedia,  374,  375.  And 
this  rule  is  not  changed  in  the  case  of  Territory  v. 
Nichols,  3  N.  M.  (Gil.)  108. 

In  a  case  like  this  where  the  jury  were  so  long^ep- 
arated,  and  then  brought  in  such  a  verdict,  the  law 
raises  a  presumption  that  the  defendant  was  prejudiced. 
16  Am.  and  Eng.  Encyclopedia  of  Law,  558-564. 

The  writing  out  of  the  second  verdict  by  the  court 
was  in  effect  a  decision  of  the  case  by  him,  and  com- 
ment upon  the  weight  of  the  evidence,  contrary  to  sec- 
tion 2055,  Compiled  Laws,  and  governed  by  that 
section  under  the  rule  established  by  the  supreme  court 
of  the  United  States.  Clinton  v.  Englebrecht,  13 
Wall.  434. 

Eugene  A.  Fiske,  United  States  district  attorney, 
for  the  United  States. 

O'Brien,  C.  J. — The  defendant  below,  A.  M. 
Swan,  was  indicted,  as  postmaster  at  Gallup,  for  the 
embezzlement  of  five  hundred  and  sixty  odd  dollars, 
alleged  to  belong  to  the  money  order  funds  of  the 
postal  department  of  the  United  States.  He  entered 
a  plea  of  not  guilty,  was  tried  and  convicted  (the  jury 
finding  the  amount  embezzled  to  be  $139),  and  was 
thereupon  sentenced  to  pay  a  fine  of  $200.  The  cause 
is  here  for  review  upon  writ  of  error.  The  indictment 
was  drawn  under  the  provisions  of  section  4046  of  the 
Revised  Statutes  of  the  United  States,  the  portions  of 
which,  pertinent  to  the  disputed  points  involved  in  the 
case,  are  as  follows:  ** Every  postmaster  ♦  *  ♦ 
employed  in  or  connected  with  the  business  or  opera- 
tion of  any  money  order  office,  who  converts  to  his 
own  use,  in  any  way  whatever,  or  loans,  or  deposits  in 
any  bank,  except  as  authorized  by  this  title,  or  ex- 
changes for  other  funds,  any  portion  of  the  money 
order  funds,  shall  be  deemed  guilty  of  embezzlement ; 
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•  *  *  and  any  failure  to  pay  over  or  produce  any 
money  order  funds  intrusted  to  such  person,  shall  be 
taken  to  be  prima  facie  evidence  of  embezzlement ;  and 
upon  the  trial  of  any  indictment  against  any  person 
for  puch  embezzlement,  it  will  be  prima  facie  evidence 
of  a  balance  against  him  to  produce  a  transcript  from 
the  money  order  account  books  of  the  sixth  auditor.'' 
The  chief  errors  urged  by  plaintiflE  in  error  to  secure  a 
reversal  of  the  judgment  are,  in  substance:  First,  the 
admission  in  evidence,  over  defendant's  objection,  of 
the  certified  transcript  from  the  money  order  account 
books  of  the  sixth  auditor  of  the  treasury,  purporting 
to  show  the  balance  due  from  the  defendant  to  the 
postal  department;  second,  separation  of  the  jury 
before  they  had  agreed  upon  a  verdict,  after  the  cause 
had  been  submitted. 

In  view  of  the    animated    controversy  between 
respective  counsel  in  the  court  below  as  well  as  in  this 

court  as.  to  whether  the  offense  charged  is 

Embbzzlemknt  «  -I 

fuiId?°feiOT^*'  ^  felony  or  a  misdemeanor,  before  pro- 
ceeding further,  we  hold  that  the  offense 
is  a  felony ;  not  because  the  territorial  enactments  de- 
clare similar  crimes  felonies  under  the  laws  of  the  terri- 
tory, but  because  congress  has  so  designated  the  crime 
of  embezzlement.  It  is  provided  by  chapter  144,  section 
1,  supplement  Revised  Statutes  of  the  United  States, 
**that  any  person  who  shall  embezzle  ♦  ♦  *  any 
moneys  of  the  United  States  shall  be  deemed  guilty  of 
felony,"  etc.  The  indictment  is  predicated  upon  the 
fact  that  the  money  in  controversy — postoffice  money 
order  funds — belongs  to  the  United  States.  Indeed, 
there  can  be  no  doubt  about  the  correctness  of  this 
proposition,  in  view  of  the  language  of  section  4045  of 
the  Revised  Statutes  of  the  United  States,  providing 
that  all  such  funds  shall  be  deemed  to  be  in  the 
national  treasury.  Defendant's  counsel  tries  to  sup- 
poit  with  much  force  and  earnestness  his  first  assign- 
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ment  of  error.    He  insists  that  the  certified  transcript 

from  the  books  in  the  office  of  the  sixth  aaditor,  show- 

ADMissiBiLXTY     ^^S  »  balancc  due  from  the  defendant  as 

^CT^ipt  of  mcS""  postmaster  to  the  postal  department,  was 

botk8?'i:''o''n8u      erroneously  admitted    in   evidence,    and 

tionality  of  sec-       jiJt*  'x*  'i  iii 

tion  4CH6,  Rev.      that  his  convictiou,  mainly  supported  by 

such  proof,  was  illegally  procured.  Such 
copy,  at  common  law,  would  be  inadmissible  as  evi- 
dence in  any  case,  civil  or  criminal.  But  congress  has 
declared,  in  the  act  creating  or  defining  the  offense, 
that  k  ^  'transcript  from  the  money  order  account  books 
of  the  sixth  auditor  shall  be  prima  facie  evidence  of  a 
balance,"  and  we  fail  to  find  anything  violative  of 
defendant's  rights  in  such  enactment.  Documentary 
evidence,  when  pertinent  and  material,  may  be  as 
competent  upon  the  trial  of  criminal  as  upon  the  trial 
of  civil  causes ;  and  it  is  not  disputable  that,  when  the 
original  is  competent,  congress  may  give  the  like  effect 
to  a  transcript  or  copy.  Were  such  not  the  case,  the 
conviction  and  punishment  of  many  guilty  persons, 
especially  if  public  officers,  would  often  be  imprac- 
ticable. It  is  true,  the  constitution  of  the  United 
States — so  confidently  invoked  by  defendant's  counsel 
in  his  brief  as  well  as  in  his  oral  argument  in  support 
of  his  contention — provides  **that  in  all  criminal  prose- 
cutions the  accused  shall  enjoy  the  right  *  *  *  to 
be  confronted  with  the  witnesses  against  him,''  but 
clearly  no  one  ever  seriously  contended,  at  least  before, 
that  under  this  provision  none  but  oral  testimony  is 
admissible  upon  the  trial  of .  criminal  causes.  The 
record  does  not  disclose  upon  what  ground  objection 
was  made  to  the  admission  of  the  transcript.  Counsel 
must  have  meant — for  that  is  the  burden  of  his  oral 
argument  before  this  court — that  all  written  or  docu- 
mentary evidence  is  inadmissible  against  a  defendant 
upon  a  criminal  trial.  In  support  of  this  position  he 
cites  the  provision  of  the  federal  constitution  above  set 
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out.  But  that  can  have  no  such  meaning.  It  is  a 
mere  formal  protest  and  guaranty  against  certain 
abuses  that  had  been  practiced  before  the  court  of  star 
chamber,  and  perhaps  other  tribunals,  in  England  and 
other  countries,  wherein  witnesses  were  required,  or  at 
least  allowed,  to  testify  in  the  absence  of  the  accused. 
Sut  manifestly  it  does  not  mean  that  in  the  trial  of  a 
person  charged,  for  instance,  with  the  crime  of  polyg- 
amy, the  official  record  of  the  marriages  is  inadmissible 
on  the  ground  that  oral  testimony  only  is  competent 
to  establish  the  fact  of  marriage.  The  money  order 
account  books  of  the  several  money  order  postoffices 
are  kept  by  sworn  officers  in  the  office  of  the  sixth 
auditor.  They  are,  by  law  or  rules  of  the  department, 
presumed  to  contain  a  correct  statement,  furnished  by 
the  local  postmaster  himself,  of  all  moneys  received  on 
account  of  money  orders  issued.  The  record  before 
us  does  not  show  how  the  balance  of  $562.56  against 
the  defendant  was  ascertained.  But  the  statement 
showing  such  balance  is  properly  certified  **to  be  a  true 
and  correct  transcript  from  the  money  order  account 
books  of  the  postoffice  department  of  the  account  of 
A.  M.  Swan,  late  postmaster  at  Gallup."  This  is 
sufficient.  The  law  requires  such  accounts  to  be  cor- 
rectly kept;  hence  they  are  not  based  on  estimates  or 
conjectures,  but  on  data  supplied  by  the  defendant 
himself.  We  find  no  error  in  the  admission  of  the 
certified  transcript.  U.  S.  v.  Forsythe^  6  McLean, 
C.  C.  584;  Shivers  v.  State,  53  Qa.  149.  The  con- 
struction given  by  the  defendant's  counsel  to  the  sixth 
amendment  to  the  federal  constitution  is  not  tenable. 
His  argument  proves  too  much,  as  it  would  practically 
exclude  from  all  criminal  trials  documentary  evidence 
of  every  kind. 

But  the  second  ground  of  error  urged — separation 
of  the  jury  before  finding  a  verdict,   etc. — is  more 
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serious,  and,  in  our  opinion,  must  prove  fatal  to  the 

judgment.     As  the  record  on  this  point  is 

Srparation  of  "        '='  ^ 

jury:  in«ruc-      brfef,  it  is  trauscribed  in  full:  '*The  cause 

lions:  verdict.  ' 

was  then  given  to  the  jury,  who  retired 
about  4  o'clock  in  the  afternoon  of  the  tenth  day  of 
March,  A.  D.  1892,  under  instructions  from  the  court 
that  if  they  agreed  upon  a  verdict  during  the  night 
they  could  seal  it  up,  and  give  it  to  their  foreman,  and 
then  separate,  and  afterwards  come  into  court  at  the 
opening  of  the  following  morning  session,  and  return 
the  verdict.  The  jury  did  arrive  at  a  so-called  'verdict' 
at  about  7  o'clock  on  the  following  morning  (March 
11),  after  having  been  out  all  night  considering  of  the 
«ame,  and  sealed  up  and  gave  such  alleged  verdict  to 
their  foreman,  and  then  dispersed,  and  went  about 
their  business  in  the  community,  and  to  their  homes, 
and  mixed  with  the  people,  until  the  opening  of  court 
some  three  hours  afterwards,  at  10  o'clock,  a  few 
minutes  after  which  they  came  into  court,  and  there, 
by  their  foreman,  returned  such  alleged  verdict,  which 
was  and  is  in  words  and  figures  as  follows:  'We,  the 
jury,  have  come  to  the  conclusion,  and  unanimously 
agree,  that  the  defendant,  A.  M.  Swan,  to  the  best  of 
our  understanding,  and  considering  the  weight  of  the 
evidence,  find  that  he  is  indebted  to  the  government 
of  the  United  States  the  sum  of  $139.09,  it  being  as 
near  as  we  can  ascertain  from  the  money  missing  from 
the  Gallup  postoffice  March  11,  1892.'  (This  verdict 
as  returned  was  in  the  Spanish  language. )  That  there- 
upon the  court,  after  looking  at  the  so-called  'verdict,' 
and  having  it  translated,  wrote  out  the  following 
verdict : 

' '  'We,  the  jury,  find  the  defendant  guilty  as  charged 
in  the  indictment,  and  that  the  amount  of  money 
embezzled  was  the  sum  of  one  hundred  and  thirty-nine 
dollars;'  had  it  read  to  them,  and  inquired  of  them  if 
that  was  their  verdict.    Some  of  them  answered  'Yes/ 
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but,  on  being  polled,  the  second  juror  who  responded 
answered  *No,'  that  it  was  not  his  verdict.  The  court 
then  told  the  jury  to  go  back  to  their  quarters  in  charge 
of  the  bailiff,  to  deliberate  upon  their  verdict,  and  that, 
if  they  could  find  that  verdict  as  written  out  by  the 
court  to  be  their  verdict,  to  sign  it,  and  return  it  into 
court ;  and  further  instructed  them  that  they  need  not 
necessarily  find  that  verdict,  but  might  find  the  defend* 
ant  not  guilty  if  they  so  chose,  or  words  to  that  effect. 
They  retired  to  their  quarters,  were  locked  up  by  the 
bailiff,  and  something  like  an  hour  or  so  later  returned 
into  court  the  verdict  so  written  out  for  them  by  the 
court, — in  fact  the  very  same  paper,  duly  signed  by 
their  foreman, — and  answered  that  it  was  their  verdict, 
and  affirmed  such  fact  on  being  polled."  Such  is  the 
history  of  the  error  complained  of  as  disclosed  by  the 
record.  There  are  no  provisions  in  the  statutes  of  the 
territory  regulating  the  practice  in  such  particulars^ 
hence  we  must  be  controlled  by  the  rules  recognized  at 
the  common  law.  The  decisions  of  the  state  courts,, 
predicated,  as  they  are,  to  a  great  extent  upon  local 
statutes,  are  not  always  in  harmony  upon  the  subject. 
The  court  correctly  refused  to  receive  the  * 'sealed  ver- 
dict," as  no  legal  judgment  could  be  entered  upon  it. 
It  was  not  a  finding  upon  the  issue,  determining  the 
guilt  or  innocence  of  the  accused;  and  a  finding  not 
determining  that  fact  is  no  verdict.  The  jury  should 
have  been  kept  together  until  they  had  agreed  upon  a 
verdict,  and  when  they  separated  before  such  agreement 
they  did  so  in  violation  of  the  instructions  given  them 
by  the  court,  and,  even  if  that  could  change  the  result, 
without  the  express  or  implied  consent  of  the  defend- 
ant. It  is  true  they  no  doubt  believed  that  they  had 
agreed  upon  a  verdict  before  the  separation,  but  in  that 
belief  they  were  mistaken ,  as  correctly  held  by  the  trial 
court.  But  jurors'  mistakes  can  not  be  allowed  to 
impair  the  rights  of  the  party  accused.     The  rules  of 
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the  common  law  require^  especially  in  trials  of  felonies, 
that,  after  the  cause  is  submitted,  and  the  jury  charged 
by  the  court,  no  separation  intervene ;  that  no  inter- 
mingling with  the  public  be  allowed  until  a  verdict  is 
returned.     This,  of  course,  does  not  include  the  tem- 
porary withdrawal  of  a  juror  from  his  fellows  under 
charge  of  a  bailiflE  for  a  proper  or  necessary  purpose.  If 
there  be  an  exception  to  the  general  rule,  it  is  applicable 
only  to  civil  causes  or  misdemeanors,  but  we  do  not  find 
that  a  departure  has  ever  been  tolerated  in  case  of  fel- 
onies in  the  absence  of  statutory  enactment.     The  rule 
favored  by  the  supreme  court  of  the  United  States 
appears  to  be  that  when  there  is  nothing  in  the  record 
showing  the  harmlessness  of  the  separation,  the  unlaw- 
fulness of  such  conduct  is  suflScient  to  warrant  a  pre- 
sumption that  the  verdict  was  not  properly  found 
against  the  defendant.     The  rule  heretofore  announced, 
as  applied  to  the  facts  in  this  case,  in  Edie  v.  Territory, 
6  N.  M.  555,  is  not  in  conflict  with  these  views;  and, 
even  if  it  were  incorrect  in  the  statement,   upon  a 
rehearing  of  the  latter  cause  at  the  present  term  we  felt 
bound  to  modify  the  rule  as  therein  expressed  in  defer- 
ence to  the  doctrine  announced  by  the  federal  supreme 
court  in  Mattox  v.  U.  8.,  146  U.  S.  140.     The  present 
is  a  United  States  case,  and  in  its  trial  the  courts  of  the 
territory  should  conform  to  the  rules  established  by  the 
supreme  court  of  the  United  States,  as  contradistin- 
guished from  those  of  the  state  courts.     The  federal 
supreme  court,  adopting  the  rule  laid  down  by  Judge 
Wharton,  says:     **Hence  the  separation  of  the  jury  in 
such  a  way  as  to  expose  them  to  tampering  may  be 
reason  for  a  new  trial,  variously  held  as  absolute,  or 
prima  facie,  and  subject  to  rebuttal  by  the  prosecution ; 
or  contingent,   on  proof  that  tampering  really  took 
place. '^  Resuming,  Chief  Justice  Fuller,  speaking  for 
the  court,  thus  declares  the  rule:     * 'Private  communi- 
cations, possibly  prejudicial,  between  jurors  and  third 
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persons  or  witnesses  or  the  officer  in  charge,  are  abso- 
lutely forbidden,  and  invalidate  the  verdict,  at  least 
unless  their  harmlessness  if  made  to  appear."  Mattox 
V.  U.  S. ,  supra.  This  jury  remained  separated  for  three 
hours,  mingling  and  conversing  with  the  general  public 
during  all  that  time.  There  is  nothing  in  the  record 
disclosing  the  harmlessness  of  such  transaction.  On 
the  contrary,  it  appears  that  the  jurors  during  this  pro- 
tracted separation  associated  and  conversed  with  the 
citizens  of  Albuquerque,  exposed  to  all  the  unfair  influ- 
ences that  might  be  brought  to  bear  upon  them  by 
persons  interested  in  the  result.  They  may  have  heard 
nothing  to  disturb  convictions  formed  upon  the  evi- 
dence submitted  in  court,  and  they  may  have  heard  a 
great  deal.  In  such  case  we  hold,  that,  when  a  jury 
trying  a  capital  or  noncapital  felony  separate,  after  the 
cause  has  been  submitted,  before  reaching  a  verdict, 
such  misconduct  is  presumably  injurious  to  the  rights 
of  the  accused  in  case  of  conviction,  and  entitles  him  to 
a  new  trial.  It  follows  that  the  court  below  erred  in 
denying  defendant's  motion  for  a  new  trial ;  hence  the 
judgment  below  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with 
the  views  herein  expressed. 

Seeds  and  Fbeeman,  JJ.,  concur. 
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[No*.  549,  550,  551.    ConMlidated.    September  30, 1893.] 

E.  J.  POST  &  COMPANY,  Appellants,  v.  GEORGE 

H.  MILES  ET  AL.,  Appellees. 

A.  L.   STAEHLIN,  Appellant,  v.  SAME,  Appel- 

MOUNTAIN  ELECTRIC  COMPANY  and  SMITH 
PRIESTON,  Appellants,  v.  SAME,  Appellees. 

Meohanics'  Lixnb—  Nones —  Bill—  Demurrer—  Sutficienot.  —In 
proceedings,  by  bill  in  equity,  to  enforce  mechanics'  and  material 
men's  liens,  where  a  demarrer  was  interposed  by  the  adult  defeud- 
antSy  and  sustained,  assigning,  among  other  grounds,  that  the  notice 
of  liens  showed  that  the  contract  for  work  and  materials  was  entered 
into  by  the  lien  claimants  with  a  party  who  was  not  the  owner  of 
the  real  estate,  without  showing  what  relation  such  party  sustained 
to  the  owners  of  the  realty ;  that  the  bill  showed  that  a  part  of  the  im- 
provements, viz.,  a  dynamo,  belonged  to  one  of  the  defendants,  while 
the  ground  upon  which  it  was  erected  belonged  to  others  of  the  defend- 
ants ;  that  two  of  the  defendants  were  minors,  and  could  not,  either 
by  themselves  or  guardians,  create  a  lien  on  their  real  estate, — 
Held,  first:  A  notice  of  lien  which  gives  the  name  of  the  person 
contracted  with  is  sufficient,  under  the  statute,  without  showing  what 
relation  exists  between  such  person  and  the  owners. 

Id.— lacpROVEiCENTs— Realty — To  What  Lien  Attaches — Demurrer. — 
Held,  second:  It  is  not  required  by  sections  1520,  1522,  Compiled 
Laws,  as  a  condition  upon  which  a  lien  on  the  realty  is  made  to  de- 
pend, that  the  improvements  should  become  a  part  of  the  realty,  to 
entitle  the  persons  making  the  improvements,  and  furnishing  the 
material,  to  mechanics'  and  materialmen's  liens.  The  liens  attach 
to  the  improvements,  and  to  the  land  upon  which  they  are  made;  and 
the  fact  that  the  bill  showed  that  the  improvements  belonged  to  one 
person,  and  the  land  to  others,  all  of  them  being  made  parties  defend- 
ant, did  not  make  it  demurrable. 

Id. — BlLL-^OINDER  OF  MINORS,  AND  DISMISSAL  OF  BiLL  AS  TO  ThEM— DE- 
MURRER.— Held,  third:  The  joinder  of  the  minors  as  defendants 
having  been  assigned  as  one  of  the  grounds  of  the  demurrer  to  the 
bill  by  all  the  adult  defendants,  it  is  unnecessary  to  decide  whether 
they  were  proper  parties  or  not.  Having  sought  and  obtained  a  dis- 
missal of  the  bill  as  to  them,  the  adult  defendants  can  not  complain 
that  the  minors  are  no  longer  parties. 
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persons  or  witnesses  or  the  officer  in  charge,  are  abso- 
lutely forbidden,  and  invalidate  the  verdict,  at  least 
unless  their  harmlessness  if  made  to  appear."  Mattox 
V.  U.  S. ,  supra.  This  jury  remained  separated  for  three 
hours,  mingling  and  conversing  with  the  general  public 
during  all  that  time.  There  is  nothing  in  the  record 
disclosing  the  harmlessness  of  such  transaction.  On 
the  contrary,  it  appears  that  the  jurors  during  this  pro- 
tracted separation  associated  and  conversed  with  the 
citizens  of  Albuquerque,  exposed  to  all  the  unfair  influ- 
ences that  might  be  brought  to  bear  upon  them  by 
persons  interested  in  the  result.  They  may  have  heard 
nothing  to  disturb  convictions  formed  upon  the  evi- 
dence submitted  in  court,  and  they  may  have  heard  a 
great  deal.  In  such  case  we  hold,  that,  when  a  jury 
trying  a  capital  or  noncapital  felony  separate,  after  the 
cause  has  been  submitted,  before  reaching  a  verdict, 
such  misconduct  is  presumably  injurious  to  the  rights 
of  the  accused  in  case  of  conviction,  and  entitles  him  to 
a  new  trial.  It  follows  that  the  court  below  erred  in 
denying  defendant's  motion  for  a  new  trial;  hence  the 
judgment  below  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with 
the  views  herein  expressed. 

Seeds  and  Fbeeman,  JJ.,  concur. 
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[Noa.  549,  550,  551.    Consolidated.    September  30, 1803.] 

E.  J.  POST  &  COMPANY,  Appellants,  v.  GEORGE 

H.  MILES  ET  AL.,  Appellees. 

A.  L.   STAEHLIN,  Appellant,  v.  SAME,  Appel- 

MOUNTAIN  ELECTBIC  COMPANY  and  SMITH 
PRIESTON,  Appellants,  v.  SAME,  Appellees. 

Mechanics'  Liens —  Notice —  Bill—  Demurbeb —  Sufficiency.  —In 
proceedings,  by  bill  in  equity,  to  enforce  mechanics'  and  material 
men's  liens,  where  a  demurrer  was  interposed  by  the  adult  defend- 
ants, and  sustained,  assigning,  among  other  grounds,  that  the  notice 
of  liens  showed  that  the  contract  for  work  and  materials  was  entered 
into  by  the  lien  claimants  with  a  party  who  was  not  the  owner  of 
the  real  estate,  without  showing  what  relation  such  party  sustained 
to  the  owners  of  the  realty ;  that  the  bill  showed  that  a  part  of  the  im- 
provements, viz.,  a  dynamo,  belonged  to  one  of  the  defendants,  while 
the  ground  upon  which  it  was  erected  belonged  to  others  of  the  defend- 
ants ;  that  two  of  the  defendants  were  minors,  and  could  not,  either 
by  themselves  or  guardians,  create  a  lien  on  their  real  estate, — 
Held,  first:  A  notice  of  lien  which  gives  the  name  of  the  person 
contracted  with  is  sufficient,  under  the  statute,  without  showing  what 
relation  exists  between  such  person  and  the  owners. 

Id. — Improvements— Realty — To  What  Lien  Attaches — ^Demubber. — 
Held,  second:  It  is  not  required  by  sections  1520,  1522,  Compiled 
Laws,  as  a  condition  upon  which  a  lien  on  the  realty  is  made  to  de- 
pend, that  the  improvements  should  become  a  part  of  the  realty,  to 
entitle  the  persons  making  the  improvements,  and  furnishing  the 
material,  to  mechanics'  and  materialmen's  liens.  The  liens  attach 
to  the  improvements,  and  to  the  land  upon  which  they  are  made;  and 
the  fact  that  the  bill  showed  that  the  improvements  belonged  to  one 
person,  and  the  land  to  others,  all  of  them  being  made  parties  defend- 
ant, did  not  make  it  demurrable. 

Id. — Bill— Joinder  of  Minors,  and  Dismissal  of  Bill  as  to  Them— De- 
murrer.— Held,  third:  The  joinder  of  the  minors  as  defendants 
having  been  assigned  as  one  of  the  grounds  of  the  demurrer  to  the 
bill  by  all  the  adult  defendants,  it  is  unnecessary  to  decide  whether 
they  were  proper  parties  or  not.  Having  sought  and  obtained  a  dis- 
missal of  the  bill  as  to  them,  the  adult  defendants  can  not  complain 
that  the  minors  are  no  longer  parties. 
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Appeal,  from  decrees  sustaining  demurrers  to  and 
dismissing  the  bills,  from  the  Second  Judicial  District 
Court,  Bernalillo  County.  Reversed  and  remanded, 
with  instructions  to  reinstate  the  cause  as  to  the  adult 
defendants;  Lee,  J.,  dissenting. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bebnabd  S.  Bodey  for  appellants,  Staehlin  and 
Post  &  Company. 

The  enforcement  of  mechanics'  liens  should  be 
favored  by  a  liberal  construction  of  the  statute.  Em- 
pire L.  &  C.  Co.  V.  Engley  et  al.,  33  Pac.  Rep.  153. 

Under  a  statute  of  California,  like  the  New  Mexico 
statute,  providing  that  a  contractor's  claim  of  lien  shall 
contain,  inter  alia,  the  name  of  the  owner,  or  reputed 
owner,  of  the  realty,  if  known,  it  was  held  by  the 
supreme  court  of  that  state  that,  **where  such  name 
is  not  known  the  claim  need  aver  nothing  on  the  sub- 
ject." West  Coast  Lumber  Co.  v.  New  Bark  et  al., 
22  Pac.  Rep.  (Cal.)  231. 

The  relation  between  the  owner  and  the  employer 
s'lould  appear  somewhere  in  the  record,  presumably 
either  in  the  notice  or  the  bill,  or  in  lieu  thereof  it  should 
be  shown  that  the  owner  had  knowledge  of  the  fur- 
nishing of  the  materials  and  failed  within  three  days 
to  relieve  himself  of  liability  by  a  proper  notice  to  that 
effect.  Allen  et  al.  v.  Rowe  et  al.,  23  Pac.  Rep.  (Ore.) 
901.  This  was  held  by  the  court  under  a  strict  con- 
struction of  the  lien  statute. 

The  owner's  interest  may  be  sold  on  foreclosure  of 
a  mechanic's  lien  when  he  knew  of  the  erection  of  the 
building,  etc.  Tacoma  Lumber  &  M.  Co.  v.  Kennedy 
et  al.,  30  Pac.  Rep.  79;  Albrecht  v.  Foster  L.  Co.,  26 
N.  E.  Rep.  (Ind.)  157;  Wetmore  v.  Marsh,  47  N. 
W.  Rep.  (Iowa)  1021;  Russ  L.  &  M.  Co.  v.  Garrettson, 
25  Pac.  Rep.  (Cal.)  747;  McDermit  v.  Class,  15  S.  W. 
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Eep.  (Mo.)  995;  Bangs  v.  Burg,  48  N.  W.  Rep.  (Iowa) 
SO;  McCristalv.  Cochran,  23  Atl.  Rep.  (Pa.)  444;  29 
W.  N.  C.  340;  Reeves  v.  Henderson,  18  8.  W.  Rep. 
<Tenn.)  242;  Bardwell  v.  Anderson,  32  Pae.  Rep. 
<Mont.)  285. 

Courts  will  not  permit  justice  to  be  defeated  where 
parties  seeking  a  remedy  have  substantially  complied 
with  the  law.  Harland  et  al.  v.  Stuffbeam  et  al.,  25 
Pac.  Rep.  686. 

A  person  who  knowingly  permits  any  person  to 
order  improvements  to  be  made  for  his  premises,  is  lia- 
ble to  the  mechanic  or  material  man  for  the  value 
thereof  unless  he  relieves  himself  in  the  manner  pro- 
vided in  section  1529,  Compiled  Laws,  1884.  West 
Coast  Lumber  Co.  v.  Apfield  et  al.,  24  Pac.  Rep.  993. 

Johnston  &  Finioal  for  appellant,  Mountain 
Electric  Company. 

Neill  B.  Field  for  appellees. 

As  to  statutes  on  the  subject  of  mechanics'  liens 
see  sections  1519, 1535,  Compiled  Laws,  1884. 

Miles  was  not  the  owner  or  the  agent  of  the  owner 
within  the  meaning  of  the  statute.  The  word  **owner'' 
as  used  in  section  1520  of  the  statute  does  not  mean 
necessarily  the  owner  of  the  fee  in  the  land  upon  which 
the  improvements  are  made.  The  owner  within  the 
meaning  of  that  section  may  own  less  than  a  fee  simple 
estate.  Sec.  1522,  Comp.  Laws,  1884;  Francis  v. 
Sayles,  101  Mass.  435;  Phillips  on  Mechanics'  Liens, 
sees!  83,  84,  191. 

Where  a  bill  fails  to  allege  that  the  improve- 
ments were  not  mere  trade  fixtures,  or  that  they  be- 
came a  part  of  the  realty,  a  lien  will  not  lie.  Schettler 
V.  Vendome  Turkish  Bath  Co.,  27  Pac.  Rep.  76;  Kel- 
logg V.  Littel,  etc.,  Mfg.  Co.,  25  Id.  461;  Baker  v. 
Fessenden,  71  Me.  292 ;  St.  Clair  Coal  Co.  v.  Mai-tz, 


320  Post  v.  Miles.  [7  N.  M. 

75  Pa.  St.  384;  Stout  v.  Sawyer,  37  Mich.  313;  Cod- 
dington  v.  Beebe,  31  N.  J.  Law,  477. 

The  bill  and  notice  are  fatally  defective  in  failing^ 
to  show  the  relation  between  the  owner  and  the  person 
to  whom  material  and  labor  were  furnished,  or  by 
whom  the  complainants  were  employed.  Warren  v. 
Quade,  29  Pac.  Rep.  827;  Tacoma  L.  &  M.  Co.  v. 
Wilson,  Id.  829. 

The  facts  alleged  in  the  bill  do  not  support  a  lien 
on  the  real  estate.  Brown  v.  Beno  Electric  Light  & 
Power  Co.,  55  Fed.  Rep.  229,  and  cases  cited,  supra. 

Freeman,  J. — These  were  proceedings  to  enforce 
mechanics'  and  material  men's  liens  on  the  Armijo 
House,  a  hotel  in  the  city  of  Albuquerque.  They  were 
consolidated  and  heard  together  in  the  court  below.  A 
demurrer  was  interposed  by  the  adult  defendants,  which 
assigned,  among  other  causes:  (1)  That  two  of  the 
defendants  were  minors,  and  could  not,  therefore, 
either  by  themselves  or  guardians,  create  a  lien  on 
their  real  estate ;  (2)  that  the  notice  of  lien  showed 
that  the  contract  for  work  and  materials  was  entered 
into  by  the  lien  claimants  with  Miles,  who  was  not  the 
owner  of  the  real  estate,  without  showing  what  relation 
the  said  Miles  sustained  to  the  owners  of  the  realty ; 
(3)  that  the  petition  showed  that  a  part  of  the  im- 
provement Or  structure,  viz.,  a  dynamo,  belonged  to 
one  of  the  defendants,  while  the  ground  on  which  it 
was  erected  belonged  to  others  of  the  defendants.  The 
demurrer  was  sustained,  with  leave  to  the  complainants 
to  amend  their  bill.  The  complainants  declining  to 
amend,  the  bill  was  dismissed.  On  a  subsequent  day 
of  the  same  term  of  the  court,  however,  the  com- 
plainants took  leave  to  amend  their  bill  by  striking  out 
the  names  of  the  minors  and  their  guardian.  Leave 
was  likewise  granted  to  the  defendants  to  amend  their 
demurrer  by  assigning  the  nonjoinder  of  the  minors  aa 
a  ground  thereof.    This  order  was  made  nunc  pro  tunc,. 
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so  as  to  relate  to  the  day  on  which  the  demurrer  was 
sustained.  Thereupon,  the  bill  and  demurrer  were 
considered  as  amended,  and  the  bill  stood  dismissed. 

The  statute  (Comp.  Laws,  sec.  1524)  requires  the 

lien  claimant  to  set  out  in  his  notice,  inter  alia,  the  name 

of  the  person  by  whom  he  was  employed,  or  to  whom 

Mechanics' liens-  ^®  fumishcd  thc  material.     Thc  notice  in 

««Jrcr:?ifV  ***"  qucstiou  allogcs  ''that  George  H.  Miles  is 

ficicncy.  |.j^Q  name  of  the  person  who  .  employed 

them  to  perform  said  labor  and  furnish  said  material." 
This  is  a  literal  compliance  with  the  statute.  It  is 
insisted,  however,  that  it  does  not  meet  the  substantial 
requirements  of  the  statute,  in  that  it  does  not  show 
the  relation  existing  between  Miles,  who  ordered  the 
materials,  and  the  other  defendants,  who  are  the  owners 
of  the  property  to  be  charged  with  the  lien ;  that,  as 
the  notice  is  the  foundation  of  the  action,  it  must  con- 
tain within  itself  averments  sufficient  to  charge  the 
property  with  the  lien,  and  must  therefore  show  that 
the  party  contracting  for  the  labor  or  materials  was  an 
authorized  agent  of  the  owners  of  the  property  sought 
to  be  charged ;  that  otherwise  a  mere  stranger  might, 
without  the  knowledge  of  the  owner,  create  a  charge 
upon  the  property.  In  support  of  this  contention,  we 
are  referred  to  the  cases  of  Warren  v.  Quade,  29  Pac. 
Rep.  827,  and  Manufacturing  Co.  v.  Wilson,  Id.  829, 
wherein  the  supreme  court  of  Washington,  construing 
a  statute  identical  with  ours,  held  that  the  notice  must 
show  the  relation  between  the  owner  and  the  person  to 
whom  the  materials  were  furnished.  *'It  will  be  further 
seen,"  say  the  court,  ''from  said  notice,  that  the  goods 
were  not  furnished  to  the  owner  directly,  but  were  fur- 
nished to  a  firm  named  in  the  notice.  In  such  a  case, 
we  think  that  the  statement  of  terms  and  conditions  of 
contract  should  show  that  such  a  relation  existed  be- 
tween the  firm  to  which  they  were  furnished  and  the 
owner,  as  will  bring  it  within  the  list  of  those  who, 
Vol.  7  n.  m.— 21 
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under  the  lien  law,  could,  for  the  purposes  thereof,  bind 
the  owner.''     We  can  not  accept  this  as  a  sound  con- 
struction of  our  lien  laws.     Section  1520,   Compiled 
Laws,  provides  that  a  lien  shall  attach  whether  the 
materials  are  furnished  or  labor  done  **at  the  instance 
of  the  owner  of  the  building    *     *     *    or  his  agent ; 
and  every  contractor    ♦     *     *    or  other  person  having 
charge  of  the  construction     ♦     ♦     *    shall  be  held  to 
be  the  agent  of  the  owner  for  the  purposes  of  this  act." 
Section  1524  requires  the  claimant  to  file  for  record  his 
claim,  prescribing  what  shall  be  set  out  in  said  claim. 
The    appellants    filed    their    claim    as    required    by 
the  statute,   setting  out  everything  required   by   the 
statute ;  among  others,  the  name  of  the  party  at  whose 
request  the  materials  were  furnished.     This  party,  the 
bill  states,  was  **in  charge  of  the  construction,  im- 
provements, alteration,  and  labor"  on  the  building.  If 
this  is  true,  the  statute  makes  him  the  agent  of  the 
owner '*f or  the  purposes  of  this  act."     It  is  insisted, 
however,  that  the  bill  can  not  be  looked  to,  with  a  view 
to  correct  any  error  or  omission  contained  in  the  notice. 
This  would  be  true  as  to  any  positive  and  substantial 
defect,  but  there  is  none.     The  statute  does  not  require 
that  the  lien  claimant  shall  advise  the  owner  that  the 
lien  was  created  by  virtue  of  a  contract  made  with  his 
(the  owner's)  agent.     It  requires  the  claimant  to  give 
the  owner  the  name  of  the  party  with  whom  the  con- 
tract was  made,  and  thereupon  it  becomes  the  duty  of 
the  owner,  within  three  days  after  he  shall  have  ob- 
tained knowledge  of  the  contract,  to  give  notice  that 
he  will  not  be  responsible  for  the  same.     Comp.  Laws, 
8ec.  1529.     Aside  from  the  fact  that  the  statute  does 
not  require  the  lien  claimant,  in  his  notice,  to  advise 
the  owner  of  the  relation  existing  between  him  and  the 
claimant,  what  good  purpose  would  such  information 
serve!     If  the  party  claiming  to  be  the  agent  of  the 
owner  is  not  in  fact  his  agent,  but  a  mere  volunteer,  no 
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one  is  in  a  better  position  to  know  that  fact  than  the 
owner,  and  the  statute  affords  him  an  oppoilunity  to 
protect  himself  against   any  contract  made  by  such 
unauthorized    party.     He    has  only  to  give  the  lien 
claimant  notice  that  he  will  not  be  responsible  for  the 
contracts  of  such  party.     But  suppose  it  should  occur, 
as  a  matter  of  fact,  that  such  contractor  was  not  the 
agent  of  the  owner,  but  a  mere  volunteer.     If,  under 
such  circumstances,  i;he  owner  should  allow  him  to 
contract  debts  for  supplies  on  the  credit  of  his  supposed 
agency,  without  giving  the  mechanic  or  furnisher  the 
required  notice,  then,  in  equity  and  good  conscience, 
he  ought  to  be  bound  by  such  contract.   The  mechanic, 
in  good  faith,  contracts  with  the  supposed  agent,  gives 
the  owner  notice  of  the  fact,  and  that  he  intends  to 
claim  a  lien  for  his  work.     The  owner  remains  silent 
until  the  work  is  done,  and  then  seeks  to  defeat  the 
lien  because  the  supposed  agent  was  not  authorized  to 
make  the  contract,  or,  as  in  this  case,  because  the  lien 
claimant  did  not  advise  him  that  the  contractor  was  his 
agent.     We  do  not  think  this  reasoning  sound.  A  sub- 
stantial compliance  with  the  statute  is  all    that    is 
required  (Phil.  Mech.  Liens,  p.  570);    and,  without 
undertaking  to    reconcile    the    somewhat   conflicting 
authorities  as  to  whether  statutes,  creating  liens  in 
favor  of  mechanics  and  material  men  should  receive  a 
strict  or  liberal  construction,  it  is  enough  to  say  that 
our  statute  does  not  require  the  lien  claimant  to  state 
in  his  notice  the  relations  existing  between  the  party 
contracted  with,  and  the  owner  of  the  land  or  improve- 
ments.    Besides  which,  no  good  reason  seems  to  exist 
why  he  should  give  the  owner  such  information.     It 
may  be  that  the  mechanic  does  not  know  what  relation 
exists  between  the  parties,  and  the  very  purpose  of  the 
notice  may  be,  in  part  at  least,  to  ascertain  from  the 
owner  whether  the  party  contracted  with  is  authorized 
to  create  the  debt.     Should  the  owner,  promptly,  as 
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required  by  the  statute,  disclaim  any  such  relation,  the 
mechanic  or  material  man  may  take  steps  to  secure 
himself.  If,  however,  the  owner  remains  silent,  it  is 
to  be  presumed  that  the  indebtedness  was  properly 
located,  so  that  such  owner  will  afterward  be  estopped 
to  deny  the  authority  of  the  supposed  agent. 

We  have  examined  with  some  care  the  case  of 
Heald  v.  Hodder,  32  Pac.  Rep.  (Wash.)  728,  wherein 
the  decision  of  the  court  in  Warren  v.  Quade  is  exam- 
ined and  reaffirmed;  and,  with  great  respect  for  that 
court,  the  reasons  assigned  seem  to  us  wholly  insuf- 
ficient to  maintain  the  rule.  The  court  admits  '^that 
there  are  some  cases  which  hold  that  if  the  lien  notice 
contains  the  allegations  specially  required  by  the  statute 
to  be  set  out  therein,  it  is  prima  facie  valid."  The 
learned  judge,  however,  proceeds  to  say  that  **such 
decisions  do  not  so  well  harmonize  with  our  views  as 
those  which  hold  that  there  must  be  sufficient  facts  set 
out  in  the  lien  notice  to  prima  facie  show  that  a  lien 
can  be  enforced.'^  If  the  court,  by  the  use  of  this 
language,  means  to  hold  that  setting  out  in  his  notice 
everything  that  the  statute  requires  does  not  constitute 
even  a  prima  facie  claim  in  favor  of  the  mechanic  or 
material  man,  we  think  the  decision  stands  alone,  and 
unsupported  by  any  authority,  for,  aside  from  the  fact 
that  the  statute  makes  ''every  contractor,  subcontrac- 
tor, architect,  builder  or  other  person  having  charge 
*  *  *  of  the  construction  ♦  *  ♦  the  agent  of 
the  owner  for  the  purposes  of  this  act'^  (Comp.  Laws, 
sec.  1520),  such  contractual  relations,  without  the  aid 
of  the  statute,  would  invest  the  contractor  or  builder 
with  the  authority  to  bind  the  property  of  the  owner. 
It  is  not  pretended  that  mere  possession  of  the  premises 
would  authorize  a  mere  tenant  to  create  the  lien.  The 
tenant  may  be  in  possession  for  no  other  purpose  than 
to  take  care  of  the  premises.  Baxter  v.  Hutchings,  49 
111.  116;  Proctor  v.  Tows,  115  111.  138,  3  N.  E.  fiep. 
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569.  But  even  in  cases  of  this  character,  where  the 
tenant  has  no  authority  to,  improve,  if  the  owner  have 
knowledge  of  the  fact,  and  allow  the  tenant  to  create 
the  lien,  he  is  estopped.  Higgins  v.  Ferguson,  14  111. 
269;  Donaldson  v.  Holmes,  23  111.  85.  But  a  contrac- 
tor having  charge  of  the  erection  or  repair  of  a  building 
or  structure  is  the  agent  of  the  owner  for  all  the  pur- 
poses incident  to  such  work,  and,  among  others,  that 
of  procuring  material  and  employing  labor,  and  inci- 
dent to  this  is  the  authority  to  create  the  lien.  Parker 
V.  Bell,  7  Gray,  431;  Neeley  v.  Searight,  15  N.  E.  Rep. 
<Ind.  Sup.)  598;  Weeks  v.  Walcott,  15  Gray,  54;  Clark 
V.  Kingsley,  8  Allen,  543;  Phil.  Mech.  Liens,  52-65. 
^'If  he  [the  owner]  has  authorized  the  employment  of 
the  laborer,  the  lien  attaches  by  operation  of  law, 
unless  he  takes  the  necessary  measures  to  prevent  it.'^ 
Clark  V.  Kingsley,  8  Allen,  545.  The  fact  appearing 
that  the  materials  were  furnished,  or  the  work  done, 
with  the  knowledge  of  the  owner,  the  law  creates  the 
agency.  Pomeroy  v.  Timber  Co.,  49  N.  W.  Rep. 
(Neb.)  1131.  In  short,  so  closely  interwoven  are  the 
relations  existing  between  the  contractor  and  the 
owner  that  it  has  been  held  that  a  notice  to  the 
owner  that  the  material  man  held  a  lien  by  virtue  of  a 
contract  made  with  him  (the  owner)  is  satisfied  by 
proof  that  the  materials  were  furnished  under  a  con- 
tract with  the  contractor.  Newhouse  v.  Morgan,  26 
N.  E.  Rep.  (Ind.  Sup.)  158,  citing  Neeley  v.  Searight, 
113  Ind.  316,  15  N.  E.  Rep.  598.  In  the  case  of  Lum- 
ber  Co.  v.  Gottschalk,  22  Pac.  Rep.  862,  the  supreme 
oourt  of  California,  construing  a  statute  identical  with 
ours,  say:  * 'There  is  nothing  in  this  section,  or  any 
other,  that  requires  the  material  man  to  state  in  his 
olaim  of  lien  what  relation  the  person  to  whom  he  fur- 
nished the  material  bore  to  the  owner, — whether  con- 
tractor or  agent.  Nor  does  the  burden  of  determining 
whether  any  contract  made,  or  attempted  to  be  made, 
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between  the  owner  and  contractor  was  valid  or  not^ 
rest  on  him,  when  he  comes  to  file  his  lien.     He  must 
state  the  facts  required  by  the  statute.'^     In  view  of 
the  almost  unbroken  chain  of  authorities,  and  in  view 
of  the  plain  provision  of  our  statute  that  makes  the 
contractor  or  person  in  charge  of  the  improvement  the 
agent  of  the  owner  for  the  purposes  of  the  lien,  and  of 
the  further  fact  that  a  mere  stranger  can  create  the 
lien,  if  the  owner  have  knowledge  of  the  work,  and 
fails  within  three  days  to  disavow  his  responsibility, 
it  is  difficult  to  appreciate  the  reasoning  by  which  it  is 
sought  to  interpolate  the  additional  requirement  (con- 
fessedly not  within  the  letter  of  the  statute)  that  the 
mechanic  or  material  man  shall,  in  addition  to  what 
the  law  requires,  advise  the  owner  whether  the  party 
in  charge  of   the    building  or  structure  is  his  (the 
owner's)  agent,  or  a  mere  stranger.     The  name  being 
given,  as  required  by  the  statute,  who  but  the  owner  is 
in  a  position  to  know  whether  or  not  he  has  given  such 
person  authority  to  bind  him?     It  is  proper  to  observe,, 
in  this  connection,  that  one  of  the  demurrants,  Miles, 
was  himself  the  party  in  charge  of  the  work,  and  the 
party  with  whom  the  contract  was  made,  and  who  also 
had  some  personal  interest  in  the  improvements ;  and 
yet  he  says  that  the  claimants  have  no  right  of  action 
against  him,  because,  forsooth,  he  is  not  advised  by 
complainants'  notice  whether  or  not  he  was  authorized 
to  purchase  the  materials  or  contract  for  the  work. 

It  is  contended  by  the  solicitor  for  the  appellees 
that,  in   addition  to  the  foregoing,  there  is   another 
objection  to  the  validity  of  the  proceeding  on  the  part 
of  the  Mountain  Electric  Company  and  Smith  &  Pries- 
ton,  which  is  this:     The  bill  shows  that 

IMPROVEMBNTS:  ' 

hen'attl^h^"  defcudaut  Miles  contracted  with  complain- 

demurrer.         ^^^  compauy  for  a  dynamo  and  fixtures, 

and  with  complainants  Smith  &  Prieston   to  put  the 

same  in  place,  and  that  defendant  Perfecto  Armija 
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became  the  owner  of  the  dynamo,  and  that  the  other 
defendants,  excepting  Miles,  were  the  owners  of  the 
real  estate ;  that  it  does  not,  therefore,  appear  that  the 
dynamo  became  a  part  of  the  realty,  but  the  contrary. 
The  statute  does  not  require,  as  a  condition  upon 
which  the  lien  on  the  reality  is  made  to  depend,  that 
the  improvements  should  become  a  part  thereof.  The 
lien  attaches  to  the  ' 'structure,"  and  to  the  land  upon 
which  it  is  * 'constructed."  Section  1520  provides  that 
''every  person  ♦  •  •  furnishing  materials  to  be  used 
in  the  construction  *  *  *  of  any  mining  claim  or 
other  structure  *  •  ♦  has  a  lien  on  the  same,"  and 
section  1522  declares  that  "the  land  upon  which  *  ♦  ♦ 
any  structure  is  constructed  *  *  *  is  also  subjected  to 
the  lien."  The  cases  of  Schettler  v.  Vendome,  etc., 
Bath  Co.,  27  Pac.  Rep.  76,  and  Kellogg  v.  Manufactur- 
ing Co.,  25  Pac.  Rep.  461,  fail  to  support  the  defend- 
ants' contention  that  the  structure  must  become  a 
part  of  the  realty,  or  a  fixture,  before  the  lien  can  at- 
tach to  the  land.  In  the  latter  case,  it  was  held  that 
the  description  of  the  land  sought  to  be  charged  with 
the  lien  was  fatally  vague  and  uncertain,  and  that 
under  the  statute  of  that  state  (Washington)  no  lien 
could  be  maintained  upon  the  building,  as  such,  apart 
from  any  interest  in  the  land  upon  which  it  is  situated. 
The  lien  could  not  be  enforced  against  the  building, 
because  it  could  not  be  separated  from  the  realty,  of 
which  it  was  a  part ;  and  no  lien  could  be  enforced 
against  the  land,  because  it  was  not  sufficiently  de- 
scribed. In  the  Vendome  case,  it  was  shown  that  the 
work  (repairing,  moving,  and  refitting  various  steam 
and  soil  pipes  connected  with  a  bathing  establishment) 
did  not  go  toward  the  improvement  of  the  building,  in 
any  way,  but  "were  all  independent  of  the  building," 
and  that  under  the  statutes  of  that  state  no  lien  could 
be  created  on  personal  property;  that,  therefore,  no 
lien  of  any  character  was  created.     The  objection  in 
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the  case  at  bar  proceeds  upon  the  assumption  that  the 
dynamo  was  a  mere  '^trade  fixture, "  and  did  not  be- 
come a  part  of  the  realty,  and  that,  therefore,  its  erec- 
tion on  the  lot  in  question  did  not  create  a  lien  on  said 
lot.  What  constitutes  a  fixture  has  given  rise  to  much 
discussion.  Mr.  Ewell,  in  his  work  on  Fixtures,  gives 
us  three  tests :  (1)  Real  or  constructive  annexation  of 
the  article  in  question  to  the  realty;  (2)  appropriation 
or  adaptation  to  the  use  or  purpose  of  that  part  of  the 
realty  with  which  it  is  connected ;  (3)  the  intention  of 
the  party  making  the  annexation  to  make  it  perma- 
nent. Ewell,  Fixt.,  p.  21.  Accordingly,  it  has  been  held 
that  a  furnace  is  a  fixture.  Bank  v.  Bonacum,  51 
N.  W.  Rep.  (Neb.)  233.  Whatever,  as  between  vendor 
and  vendee,  passes  by  deed  of  the  premises,  without 
special  enumeration,  is  a  fixture.  Watts-Campbell  Go. 
V.  YuengUng,  25  N.  E.  Rep.  (N.  Y.  App.)  1060.  Mr. 
Ewell  lays  it  down  as  the  clear  tendency  of  modern 
authority  to  give  preeminence  to  the  question  of  inten- 
tion. Ewell,  Fixt.,  p.  22,  and  authorities  cited.  Tested 
by  this  rule,  it  is  difficult  to  determine,  on  demurrer, 
whether  the  dynamo  was  or  not  to  be  regarded  as  a 
fixture.  The  bill  states  that  .the  structure  (electrical 
apparatus)  was  put  into  the  building  under  a  contract 
with  Miles,  who  had  some  interest  in  the  building; 
that  the  alleged  and  reputed  owner  of  the  said  elec- 
trical dynamo  and  apparatus  is  defendant  Perfecto 
Armijo;  ** and  your  petitioners  further  represent  that, 
if  said  Perfecto  Armijo  has  any  interest  in  said  plant, 
it  is  subject  to,  and  was  acquired  after,  the  lien  here- 
inafter claimed  attached."  It  is  further  charged  that 
the  improvement  consisted  of  putting  in  place  and 
equipping  the  dynamo,  by  connecting  it  with  the  other 
apparatus  by  means  of  wire  attached  to  wall  and  ceil- 
ing; that  said  work  constituted  a  part  of  a  valuable  im- 
provement on  the  premises,  etc.  These  statements  in 
the  bill  bring  the  claimant  clearly  within  the  rule  enti* 
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tling  him  to  relief.  And  the  fact  that  the  stracture, 
the  dynamo,  belonged  to  one  party,  and  the  land  upon 
^hich  it  was  placed  to  another,  all  of  them  being  made 
parties  defendants,  does  not  make  the  bill  demurra- 
ble. It  is  this  power  of  a  court  of  equity  to  bring 
together  all  the  parties  interested  in  the  subject-matter 
of  litigation,  and  adjust  conflicting  equities  between 
them,  that  renders  it  a  forum  peculiarly  adapted  to  the 
enforcement  of  liens.  The  same  may  be  remarked  of 
the  interest  of  the  two  minors,  Ambrosia  Armijo  and 
Anita  Armijo.  They  were  by  the  original  bill  made 
parties  defendant,  but  on  demurrer  the  bill,  as  to  them, 
was  dismissed.  The  district  court,  in  any  order  that 
may  be  made,  is  clothed  with  ample  authority  to  pro- 
tect their  interests  in  the  premises.  There  is  very  high 
authority  for  the  proposition  that,  where  the  property 
of  an  infant  has  been  materially  enhanced  in  value 
by  improvements  placed  thereon  under  contract  with 
the  guardian,  a  court  of  equity  is  vested  with  authority 
to  decree  compensation  out  of  the  rents  and  profits. 
This  doctrine  was  held  by  the  supreme  court  of  Ken- 
tucky in  a  case  where  it  appeared  that  a  building  had 
been,  not  merely  repaired,  but  entirely  reconstructed, 
on  a  lot  owned  in  part  by  an  infant.  Bent  v.  Barnett, 
14  S.  W.  Rep.  (Ky.)  596.  If  it  should  appear  on  a 
hearing  that  any  portion  of  the  property  upon  which 
the  labor  was  performed,  or  in  the  construction  of 
which  the  materials  were  used,  did  not  become  a  part 
of  the  realty,  or  that  the  same  was  severed  therefrom 
after  the  lien  had  attached,  the  decree  can  be  so  molded 
as  to  reach  such  property ;  so,  also,  as  to  the  several 
interests  in  the  realty,  so  far,  at  least,  as  they  are  rep- 
resented by  the  adult  owners.  If,  as  alleged  in  the 
bill,  the  materials  were  furnished,  and  the  work  done, 
with  their  knowledge  and  consent,  the  lien  attaches  to 
their  interests  and  the  fact  that  Miles  acted  in  the 
double  capacity  of  a  part  owner  or  lessee,  and  the  agent 
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of  the  others,  does  not  alter  his  own  liability,  or  that 
of  those  for  whom  he  acted.  It  is  simply  a  question 
as  to  whether  the  materials  were  famished,  and  the 
work  done,  with  the  knowledge  of  such  owners  of  the 
property  as  were  capable,  under  the  law,  of  entering 
into  a  contract.  Whether  the  interest  of  the  minors 
was  or  was  not,  under  any  circumstances,  chargeable 
with  a  lien,  they  were,  if  not  necessary,  at  least  proper,. 

parties  to  a  proceeding  that  sought  to  sub- 

Bill  :  joinder  oi      ,       ,    .  «>  .•  i*iji  i^ 

minor*,  and  dit-  ject  to  a  licu  propcrty  m  which  they  had 

miwal  of  bill  M  •'  X         ^    1.  .J      u  J.^.  i.- 

to  them:  de-      au  mtcrcst.     But,  aside  from  the  question 

murrer.  t        t  t  • 

as  to  whether  they  were  proper  parties, 
this  defect  in  the  bill,  if  defect  it  was,  could  be  taken 
advantage  of  only  by  them,  or  by  their  guardian  for 
them.  It  did  not  rest  with  the  adult  defendants  to 
complain  of  the  misjoinder.  Such  misjoinder  did  not 
in  any  manner  affect  their  rights,  or  embarrass  them 
in  their  defense.  It  is  a  well  settled  rule  of  equity 
pleading  that  a  misjoinder  of  parties  as  defendants 
can  be  taken  advantage  of  only  by  the  parties  improp- 
erly joined,  or,  at  most,  by  such  parties  as  may  be 
injuriously  affected  by  such  misjoinder.  Story,  Eq. 
PL,  sec.  549.  In  view  of  the  fact,  however,  that  the 
joinder  of  the  minors  as  defendants  was  assigned  as 
one  of  the  grounds  of  the  demurrer  interposed  by  all  the 
adult  defendants,  it  becomes  unnecessary  to  determine 
whether  they  (the  minors)  were  or  were  not  proper  par- 
ties. The  adult  defendants,  having  sought  and  obtained 
the  dismissal  of  the  bill  as  to  them,  are  not  in  a  posi- 
tion to  complain  that  they  are  no  longer  parties.  The 
order  and  decree  of  the  district  court,  dismissing  the 
bill,  will  be  reversed.  The  cause  will  be  remanded  to 
said  court,  with  instructions  to  reinstate  it  as  to  the 
adult  defendants,  and  for  further  proceedings  in  ac- 
cordance with  the  doctrine  laid  down  in  this  opinion. 

O'Brien,  C.  J.,  and  Seeds,  J.,  concur. 
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Lee,  J.  (dissenting). — The  questions  raised  by 
demurrer  in  the  court  below,  and  which  it  is  sought 
by  appeal  to  have  reviewed  in  this  court,  are  elemen- 
tary, and  they  were  supposed  to  have  been  fully  set- 
tled by  well  recognized  authorities.  The  proceedings 
are  in  equity,  and  seek  to  enforce  a  mechanic's  lien 
against  the  interest  of  persons  who  are  part  owners  to 
the  legal  title  of  certain  real  estate,  tax  some  improve- 
ments claimed  to  have  been  put  on  the  property  by 
one  George  H.  Miles,  who,  it  is  alleged  in  the  notice 
of  lien  (which  is  made  part  of  the  bill  of  complaint), 
was  the  lessee  of  the  property  sought  to  be  charged  in 
the  lien.  Yet  it  is  not  alleged  that  there  was  any 
express  permission  in  the  lease,  authorizing  him  to 
make  any  such  improvements.  It  is  well  settled  that 
the  lessee  can  not  bind  the  interest  of  the  lessor 
by  a  mechanic's  lien  on  the  property  without  the  lessor 
has,  by  some  express  act,  made  his  estate  liable.  15 
Am.  and  Eng.  Encyclopedia  of  Law,  p.  165,  and  case 
therein  cited.  The  only  thing  set  forth  in  the  bill  of 
complaint,  calculated  to  bind  the  owners,  or  to  create 
a  liability  against  them,  is  that  they  knew  the  improve- 
ments .were  being  put  upon  the  property,  and  this  is 
not  suflScient.  It  has  thus  been  held  where  the  lessee 
erects  buildings  on  leased  land  in  the  absence  of  express 
permission  in  the  lease,  the  owner  failing  to  consent  f 
and  even  his  assisting  in  the  erection  of  the  building 
under  the  lessee  did  not  constitute  consent,  within  the 
meaning  of  the  mechanics'  lien  law,  and  no  lien  for 
labor  or  material  attaches  to  the  land.  Havens  v. 
Electric  Light  Co.,  17  N.  Y.  Supp.  (Sup.)  580.  To 
the  same  effect  is  Williams  v.  Vanderbilt,  30  N.  E. 
Eep.  (111.  Sup.)  458.  Besides,  in  this  case,  it  aflSrma- 
tively  appears  in  the  bill  that  the  machinery,  material^ 
etc.,  put  on  the  property  by  the  lessee,  George  H. 
Miles,  for  which  a  claim  is  sought  against  the  owners, 
was  sold  by  him  to  one  Perfecto  Armijo.     It  is  there- 
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fore  made  to  appear  in  the  bill  that  they  are  not,  and 
never  were,  the  property  of  the  owners  of  the  build- 
ing; that  the  materials  furnished  were  mere  trade 
addition  interests,  for  temporary  convenience,  and 
removable  by  the  tenant  at  his  pleasure.  Machinery 
placed  by  an  electric  light  company  in  a  building 
erected  by  them  on  leased  land  does  not  become  a  part 
of  the  realty,  and  may  be  removed  by  the  creditor  on 
execution.     Havens  v.  Electric  Light  Co.,  supra. 

There  is  another  fatal  defect  to  the  bill  raised  by 
the  demurrer,  and  that  is  defect  of  parties.  Where  the 
law,  as  in  this  territory,  only  gives  a  lien  against  the 
legal  interest  or  estate,  the  owner  of  the  legal  title  is  a 
necessary  party.  Phil.  Mech.  Liens,  sec.  394;  Peabody 
V.  Society,  5  Allen,  540.  The  complaint  sets  forth  who 
the  owners  of  the  legal  title  sought  to  be  charged  are, 
and  afterward  complainants  dismiss  as  to  the  infant 
heirs  and  guardian,  leaving  the  case  destitute  of  the 
necessary  parties  to  obtain  the  relief  sought.  In  such 
cases  the  general  rule  applies  that  he  who  is,  at  the 
time  the  suit  is  commenced,  the  owner  of  the  building 
or  structure  upon  which  the  lien  is  sought  to  be 
enforced,  is  a  necessary  party  defendant,  without  whose 
presence  the  lien  can  not  be  declared  or  enforced. 
Hughes  V.  Torgerson,  11  So.  Rep.  (Ala.)  209;  15 
Am.  and  Eng.  Encyclopedia  of  Law,  165,  and  cases 
there  cited.  Or,  as  stated  in  other  cases:  *'So,  where 
a  lien  is  sought  to  be  enforced  by  filing  a  bill  in  chan- 
cery, a  purchaser  of  the  property  before  or  after  the 
filing  of  the  notice  of  lien,  but  before  the  commence- 
ment of  the  suit  to  enforce  the  same,  is  a  necessary 
party  to  such  suit.  A  proceeding  without  them  would 
be  a  nullity.''  Decker  v.  Myles,  4  Colo.  558;  Marvin  v. 
Taylor,  27  Ind.  73 ;  Rice  v.  HaU,  41  Wis.  453 ;  Lamp- 
son  V.  Brown,  Id.  484;  Green  v.  Sanford,  51  N.  W. 
Eep.  (Neb.)  967;  Lowe  v.  Turner,  1  Idaho,  107.  In 
Wright  V.  Cowie,  31   Pac.  Rep.  (Wash.)  878,  it  is  held 
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that  the  proceedings  failed  for  the  reason  that  the  notice 
of  lien  showed  that  a  person  held  a  leasehold  interest, 
and  yet  was  not  made  a  party  to  the  suit,  and  it  further 
holds  that  a  mechanic's  lien  can  not  be  enforced  against 
a  part  interest  in  the  building. 

In  this  case  the  notice  of  lien  and  the  bill  of  com- 
plaint show  that  part  of  the  owners  were  infant  heirs, 
wards  of  chancery,  which  would  require  an  order  of 
court  to  authorize  their  estate  to  be  bound,  and  none 
is  shown.  The  notice  of  lien  in  this  case  was  not  suffi- 
cient. The  requirement  of  the  statute  as  to  notice  in 
this  territory  is  the  same  as  in  the  state  of  Washington, 
both  being  taken  from  the  state  of  California.  The 
statute  in  this  respect  was  construed  by  the  supreme 
court  of  the  state  of  Washington  in  the  cases  of  Warren 
V.  Quade,  and  Manufacturing  Co.  v.  Wilson,  29  Pac. 
Rep.  827-829 ;  and  it  is  therein  held :  Where  the  goods^ 
material,  etc.,  were  not  furnished  to  the  owners,  di- 
rectly, but  were  furnished  to  a  firm  or  person  named 
in  the  notice,  in  such  case  the  statement  of  the 
terms  and  conditions  of  the  contract  should  show  that 
such  relations  existed  between  the  person  to  whom  they 
were  furnished  and  the  owners  as  would  bring  him 
within  the  list  of  those  who,  under  the  lien  law,  could,  for 
the  purpose  thereof,  bind  the  owners.  In  this  case  it 
can  not  be  claimed  that  the  notice  of  lien  shows  any  such 
relation  between  Miles  and  the  heirs  as  would  authorize 
him  to  bind  them.  But,  on  the  contrary,  it  sets  forth 
in  the  notice  that  the  claimant  had  no  knowledge  of 
the  terms  or  conditions  of  the  contract  between  George 
H.  Miles  and  the  owners  of  the  premises.  But  it  shows 
that  he  was  their  lessee,  which  precludes  the  power  of 
his  binding  them  by  his  contract  for  improvements, 
without  such  authority  was  expressly  given  in  his  lease, 
which  is  not  shown.  The  case,  therefore,  not  only 
comes  under  the  rule  in  the  Washington  cases,  which 
requires  that  the  notice  shall  show  that  such  a  relation 
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existed  between  the  person  to  whom  such  material  was 
furnished  and  the  owners  as,  under  the  statute,  as  con- 
strued by  the  court,  would  bind  them ;  but  it  affirma- 
tively appears  in  the  notice  that  no  such  relation  existed, 
by  showing  such  a  state  of  facts  that  it  could  not  have 
been  part  of  the  terms  and  conditions  of  the  contract, 
without  further  showing  that  such  authority  was  dele- 
gated in  his  lease,  which  is  not  claimed.  In  the  case 
of  Warren  v.  Quade,  supra,  the  case  was  reversed,  and 
remanded  to  the  court  below,  with  instructions  to  dis- 
miss the  action.  In  the  case  of  Manufacturing  Co.  v. 
Wilson,  supra,  the  judgment  of  dismissal  below  was 
affirmed,  for  the  reason  that  under  the  same  statute  the 
notices  of  lien  were  insufficient,  and  lacking  in  the  same 
particular  as  this  under  consideration,  except  that  in 
the  case  under  consideration  there  are  other  material 
defects  raised  by  the  demurrer,  some  of  which  have 
already  been  referred  to.  The  supreme  court  of  Wash- 
ington, in  Heald  v.  Hodder,  32  Pac.  Rep.  728,  after  a 
careful  consideration,  reaffirms  the  rule  laid  down  in 
the  above  case,  and  gives  additional  reasons  for  the 
construction  given  the  statute  by  that  court.  This  case 
clearly  illustrates  the  reason  for  the  rule.  When  it  is 
shown  that  the  relation  of  the  person  to  whom  the 
material  was  furnished  and  the  owners  was  that  of 
lessee  and  lessors,  it  is  clear  that  the  lessee  could  only 
bind  his  leasehold  interest,  without  the  owners  had 
lawfully  authorized  him  to  make  the  improvements ; 
and  the  owners,  in  this  case,  as  they  were  infants,  could 
not  do  so  without  an  order  of  court,  which  was  not 
shown.  The  mere  fact  that  one  is  in  the  lawful  pos- 
session and  control  of  lands  does  not  give  him  au- 
thority to  contract  for  the  construction  of  buildings 
thereon,  so  as  to  give  the  contractor  a  mechanic's  lien 
thereon.  Lumber  Co.  v.  Wilson,  19  S.  W.  Rep.  (Ark.) 
974.  The  agent  of  the  owner  may  subject  the  property 
of  his  principal  to  a  mechanic's  lien  for  labor  done  or 
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material  furnished  under  a  contract  for  building  pur- 
poses, when  shown  he  had  authority  to  make  such 
contract  with  the  owner.  Paulsen  v.  Manske,  24  111. 
App.  95;  Id.,  126  111.  72,  18  ^.  E.  flep.  275;  Moore  v. 
Jackson,  49  Cal.  109;  The  James  H.  Prentice,  36  Fed. 
Rep.  777;  Baxter  v.  Hutchings,  49  111.  116;  McDonell 
V.  Dodge,  10  Wis.  106.  See  Bedman  v.  Williamson,  2 
Iowa,  488;  Woodward  v.  Railway  Co.,  39  La.  Ann. 
566;  2  So.  Rep.  413;  Owens  v.  Northrup,  30  Wis.  482; 
Cornell  v.  Barney,  94  N.  Y.  394;  Scales  v.  Paine,  13 
Neb.  521,  14  N.  W.  Rep.  522;  Copeland  v.  Kehoe,  67 
Ala.  594.  But  a  special  agent  employed  for  a  particu- 
lar purpose  only,  and  not  connected  with  the  subject 
of  building,  can  not  bind  the  building  for  labor  or 
material,  with  a  mechanic's  lien.  McDonell  v.  Dodge, 
10  Wis.  106;  Proctor  v.  Tows,  115  111.  138, 3  N.  E.  Rep. 
569.  He  might  be  in  possession  merely  to  take  care  of 
the  property,  or  he  might  be  an  agent  to  rent  it,  or  to 
sell  the  property;  and  in  either  event  he  would  have  no 
authority  to  contract  for  improvements  upon  it,  and  his 
contracts  for  that  purpose  would  not  bind  the  owner. 
Statutes  authorizing  mechanics'  liens  are  in  derogation 
of  the  common  law,  and  must  be  strictly  construed. 
Hobbs  V.  Spiegelberg,  3  N.  M.  (GUI.)  361.  As  to 
the  cases  of  E.  J.  Post  &  Company  and  A.  E.  Staehlin, 
they  are  subject  to  the  same  defects  as  the  case  above 
considered,  as  to  the  insufficiency  of  notice  and  the 
defect  of  parties. 
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[No.  530.  October  2,  1893.] 

ILLINOIS  SILVER  MINING  &   MILLING  COM- 
PANY, Plaintiff  in  Errob,  v.  DANIEL  G. 
RAFF  ET  AL.,  Defendants  in  Ebbob. 

Mines  akd  Mining — ^Ejectmknt— Testdcont  of  Nonexpert  Witness 
— ^Evidence. — In  an  action  of  ejectment  by  mineowners  against  the 
owner  of  an  adjoining  mine,  where  a  nonexpert  witness  testified 
there  was  no  foot  wall,  it  was  improper  to  ask  him,  "If  there  is  a  foot 
wall,  then  there  is  a  vein T"  the  question  being  a  hypothetical  one,  de* 
manding  an  answer  to  a  sapposition,  the  condition  to  sustain  which 
was  denied  by  the  witness. 

Id.— Ejectment— Issue,  Existence  op  Vein  and  Apex— Instructions. — 
Where,  in  such  action,  the  main  issue  was  as  to  the  existence  of  a. 
vein  and  of  an  apex,  it  presented  a  question  of  fact  for  the  jury,  and 
the  court  did  not  err  in  instructing  them  that,  if  they  believed  the  ev- 
idence, they  should  find  for  the  plaintiffs. 

Id. — Model  of  Mines,  Admissibilitt  of— Evidence. — In  such  oase^ 
where  two  witnesses  who  had  worked  on  the  property  in  question^ 
made  a  small  model  of  the  mines,  which  they  admitted  was  not  a  per- 
fect facsimile,  and  the  court  refused  to  admit  it  as  such,  but  admit- 
ted it  for  the  purpose,  declared  to  the  jury,  of  explaining  the  testi- 
mony of  the  witnesses,  and  several  witnesses  testified  to  and  froin. 
the  model,  and  both  parties  used  it, — it  was  not  error  to  permit  the- 
jury,  at  their  request,  to  take  the  same  into  the  jury  room,  on  retir- 
ing. 

Ebbob,  from  a  judgment  in  favor  of  plaintiflfs,  to- 
the  Third  Judicial  District  court,  Grant  County.  Judg«^ 
ment  affirmed;  Lee,  J.,  dissenting. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Neill  B.  Field  for  plaintiff  in  error. 
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Wabren,  Febgusson  &  BbuneB)  James  H.  Fieldeb^ 
and  Thomas  H.  Heflin  for  defendants  in  error. 

Every  fact  that  the  plaintiff  in  error  assumed  the 
burden  of  proving  to  justify  its  invasion  of  the  ground 
of  defendants  in  error  had  been  denied  by  all  the  wit- 
nesses of  the  defendants  in  error.  Iron-Silver  Mining 
Co.  V.  Cheesman,  118  TJ.  S.  529. 

Section  2063,  Compiled  Laws,  New  Mexico,  defines 
what  may  be  taken  by  the  jury  in  its  deliberations. 
The  model  was  made  by  the  witnesses  Barber  and 
Beay,  and  was  admitted  by  the  court  in  connection 
with  the  testimony  of  those  witnesses,  as  illustrating 
the  facts  testified  to  by  them ;  and,  though  not  evi- 
dence in  itself,  properly  went  to  the  jury  room  with 
other  models,  maps,  and  diagrams.  Wood  v.  Wood^ 
28  Pac.  Rep.  709 ;  12  Am.  and  Eng.  Encyclopedia  of 
Law,  376;  Wood  v.  Willard,  36  Vt.  82;  Hale  v.  Rich, 
48  Vt.  216;  2  Thompson  on  Trials,  sec.  2574,  etseq.; 
Abbott^s  Trial  Brief,  165;  Neflf  v.  City  of  Cincinnati, 
32  Ohio  St.  215. 

The  laws  of  the  territory  seem  to  require  of  the 
court  the  submission  by  the  court  of  questions  of  spe- 
cial findings  in  addition  to  the  general  verdict.  Laws^ 
New  Mexico,  1889,  chapter  45,  page  97. 

The  party  claiming  the  right  to  follow  the  vein 
outside  his  side  lines  into  the  property  of  another, 
must  show  that  he  follows  a  vein  whose  apex  is  in  his 
own  ground.  Iron-Silver  Mining  Co.  v.  Murphy,  3 
Fed.  Rep.  368;  Iron-Silver  Mining  Co.  v.  Elgin  Min- 
ing Co.,  118  U.  S.  196;  Hyman  v.  Wheeler,  15  Morri- 
son's Min.  Rep.  519;  Leadville  Mining  Co.  v.  Fitzger- 
ald et  al.,  4  Id.  380;  Stevens  v.  Williams,  1  Id.  557, 
566;  Stevens  v.  Gill,  Id.  576;  Gilpin  v.  Sierra  Nevada, 
etc.,  23  Pac.  Rep.  547. 

Vol.  7  n.  m.— 22 
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If  the  mineral-bearing  body  passes  out  of  both 
side  lines,  then  the  locator  on  such  body  can  not  pur- 
sue it  beyond  his  side  lines.  Iron-Silver  Mining  Co.  v. 
Mui-phy,  1  Morrison's  Min.  Rep.  548;  Iron  Mine  v. 
Loela  Mine,  Id.  548;  Stevens  v.  Williams,  Id.  575; 
Gilpin  V.  Sierra  Nevada  Con.  Co.,  23  Pac.  Rep.  550; 
Wade,  American  Min.  Law,  p.  64;  Leadville  Mining 
Co.  V.  Fitzgerald,  4  Morrison's  Rep.  380. 

A  joinder  or  union  or  contact  of  two*  diflEerent 
kinds  of  rocks  or  formations  is  not  a  mineral  vein  or 
lode,  unless  the  intervening  space  contains  ore,  and 
occasional  occurrences  of  ore  therein  does  not  make  it 
a-vein.  Stevens  et  al.  v.  Gill,  1  Morrison's  Min.  Rep. 
576. 

Whether  a  vein  exists,  whether  its  apex  is  within 
the  side  lines  of  the  party  seeking  to  follow  ore  into  the 
property  of  another,  whether  the  ore  is  continuous,  and 
whether  the  boundaries  are  clearly  defined,  are  all 
questions  of  fact  to  be  determined  by  the  jury.  See 
citations  supra. 

Ore  disseminated  at  intervals,  or  found  in  chan- 
nels, chutes,  cavities,  pockets,  or  other  irregular  occur- 
rences, at  intervals  in  quartzite,  without  ore  connec- 
tions between  the  same,  is  not  a  lode,  ledge,  or  vein, 
allowing  the  owner  thereof  to  follow  the  same  beyond 
his  side  lines.  Cheesman  v.  Shreeve,  40  Fed.  Rep. 
787 ;  Hyman  v.  Wheeler,  29  Id.  354. 

A  limestone  zone,  such  as  the  evidence  shows  ex- 
ists in  this  case,  is  analyzed  and  classified  by  Justice 
Field  in  Eureka  Mining  Co.  v.  Richmond  Co.,  9  Mor- 
rison's Min.  Rep.  587-590.  See  Morrison's  Min.  Rep. 
97. 

The  contact  between  the  shale  and  lime  on  the 
Illinois  mine,  on  which  the  location  was  made,  is  curv- 
ed in  shape,  and  passes  out  of  that  mine  through  its 
west  side  line,  near  the  southwest  corner,  and  about 
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five  hundred  feet  from  the  northwest  corner,  making 
the  side  lines  end  lines ;  and,  in  that  case,  the  right  to 
follow  a  vein  on  its  dip  beyond  the  side  lines  does  not 
«xist.     Argentine  Co.  v.  Terrible  Co.,  122  U.  S.  478. 

Fall,  J. — This  cause  coming  here  from  the 
Third  district,  involves  as  the  main  issue,  the  old, 
vexed  ''apex"  question,  which  has  been  the  subject  of 
litigation  in  the  courts  of  every  mining  state  in  the 
Union,  and  which  has  more  than  once  been  considered 
by  the  supreme  court  of  the  United  States. 

The  law  as  to  following  a  vein  of  metal  outside  the 
side  lines  of  a  claim,  the  '*apex''  of  the  vein  being 
within  the  side  lines,  is  well  established,  the  right 
determined  by  congressional  enactment  and  judicial 
decision. 

But  while  what  constitutes  an  ''apex"  and  a  *'vein" 
are  questions  of  law,  the  existence  of  either  or  both 
present  questions  of  fact  to  be  passed  upon  in  each  case 
as  it  arises,  under  the  law  applicable  to  the  state  of 
facts  as  established. 

The  assignments  of  error  in  this  cause  are  numer- 
ous, and  before  considering  the  same  seriatim,  it  is  well 
to  set  out  as  succinctly  as  possible  the  contention  of 
the  respective  parties  as  developed  by  the  record. 

The  plaintiff  in  error  is  the  owner  of  a  patented 
-claim,  the  Illinois,  situated  in  the  Kingston  district,  in 
Sierra  county. 

The  defendants  own  the  "Calamity"  claim  lying 
^ast  of  and  adjoining  the  Illinois.  Plaintiffs,  in  work- 
ing their  ground,  passed  out  under  the  east  side  lines 
of  the  Illinois  and  into  the  ground  of  the  Calamity, 
extracting  ore  in  large  quantities  therefrom. 

Defendants  brought  suit  in  ejectment,  and  upon 
the  second  trial  in  the  county  of  Grant,  venue  having 
been  changed  from  Sierra,  obtained  verdict  with  $1 
damages,  and  costs. 
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The  contention  of  plaintifE  is  that  in  taking  ore 
from  the  ground  of  the  Calamity,  they  followed  a  vein, 
having  its  apex  within  the  side  lines  of  the  Illinois,  on 
its  dip,  under  the  east  side  line  of  the  last  mentioned 
claim,  into  the  Calamity  ground.  That  this  vein 
consisted  of  different  chutes,  veins,  gashes,  pockets, 
or  bodies  of  ore,  occurring  in  lime,  or  in  the  contact 
Mines  and  m!n.  bctweeu  limc  aud  shale,  all  connected 
ISftimlTny  ofnoii-  by  striugers  or  otherwise,  forming  a  con- 
cvfd^^"°*"'  tinous  contact  vein  with  its  apex  on  the 
Illinois,  a  shale  hanging  wall  and  blue  lime  foot  wall, 
and  ore  in  the  different  pockets  or  places  when 
found,  while  of  different  values,  of  practically  the  same 
characteristics. 

The  defendants  contend  that  within  the  meaning 
of  the  law,  there  is  no  vein  either  upon  the  Illinois  or 
Calamity.  That  the  ore  occurs  in  an  immense  lode 
or  mineral-bearing  lime  zone;  that  the  ore,  whether 
deposited  in  the  pockets,  gashes,  pipes,  or  other  forms 
of  infiltration,  sublimation,  or  otherwise,  was  so  depos- 
ited without  reference  to  the  shale  or  hanging  wall, 
that  the  entire  body  of  lime  practically  is  mineralized, 
or  at  least  that  deposits  of  mineral  of  the  same  charac- 
ter are  found  from  the  surface  of  the  lime,  whether 
overlain  by  shale  or  exposed  to  the  air,  down  to  the 
lowest  depths  at  which  work  has  been  done.  That 
there  is  no  apex  upon  the  Illinois  claim;  that  the 
so-called  apex  is  a  point  upon  the  lime  mineral  lode  or 
zone  whence  the  shale  has  been  eroded  upon  the  throw- 
ing up  in  a  rolling  form  of  said  lime  zone.  That  said 
bare  spot  extends  westward  across  the  side  line  of  the 
Illinois,  and  onto  the  adjoining  property.  That  the 
ore  is  found  upon  this  bald  lime  in  the  same  form  and 
of  the  same  character  as  around  its  edges  where  the 
shale  still  exists,  and  under  the  shale  when  same 
remains  intact.     That  the  shale  is  not  a  hanging  wall 
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in  the  sense  that  it  forms  the  nonmineral-bearing  rock 
overhanging  a  vein  or  body  of  mineral  which  in  turn 
is  supported  or  rests  upon  another  nonmineral-bearing 
rock  of  the  same  or  different  formation  from  the  hang- 
ing wall,  but  that  the  shale  is  merely  the  capping. 
There  is  no  contact  vein,  while  there  is  a  contact 
between  the  shale  cap  and  the  lime  mineral-bearing 
mass,  lode,  or  zone. 

Defendants  further  contend  that  if  it  is  conceded 
that  the  Illinois  and  Calamity  are  located  upon  a  *'vein'' 
of  mineral,  that  then  the  apex  of  that  vein  is  to 
the  north  of  both  and  upon  the  Andy  Johnson  and 
Brush  Heap  mines.  The  testimony  is  very  volumi- 
nous. 

As  to  the  first  assignment,  that  the  court  erred  in 
sustaining  the  objection  to  the  question  asked  witness 
Reay,  *'If  there  is  a  foot  wall,  then  there  is  a  veinf 
we  think  that  the  objection  was  properly  sustained. 
Witness  had  just  testified  that  there  was  no  foot  wall; 
he  was  not  testifying  as  an  expert,  and  the  question 
demanded  an  answer  to  a  theoretical  supposition  the 
condition  to  sustain  which  had  been  denied  by  the 
witness. 

The  second  assignment  is  to  refusal  of  the  court  to 
instruct  the  jury  that  if  they  believed  the  evidence  they 
should  find  for  the  defendant. 

The  two  theories  which  have  been  alluded  to,  and 
upon  which  this  cause  was  tried,  were  each  supported 

by  the  testimony  of  the  numerous  wit- 

IssuB :  existence  of  ,  ,.,     ..       , 

vein  and  apex:     ucsscs,  auQ  wc  agrec  With  tuc  lower  court 

instructions.  it      m  i        it  •  •. 

that  as  to  the  mam  pomts  at  issue,  the 
existence  of  a  vein  and  of  an  apex,  there  was,  to  say 
the  least,  sufficient  evidence  of  the  nonexistence  of  both, 
not  only  to  justify,  but  to  demand,  the  submission  of 
the  case  to  the  jury. 

The  third  assignment  of  error,  that  the  court  should 
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not  have  permitted  the  jury  to  take  with  them  a  small 
Model  of  mines:    model    wheii  they  retired,  because    the 

admissibility  of :  ij  j.v  j«xj-J«  'j 

evidence.  Same  had  not  been  admitted  m  evidence, 

is  not  well  taken.  The  model  in  question 
had  been  used  by  two  witnesses  to  explain  their  testi- 
mony. They  were  miners  who  had  worked  on  the 
property  in  question;  they  had  made  the  model,  and 
they  admitted  that  it  was  not  a  perfect  mechanical 
facsimile  of  the  mines;  the  court  refused  to  admit  it 
as  such,  but  it  did  admit  it  for  the  purpose,  distinctly 
declared,  to  the  jury,  of  explaining  the  testimony  of 
the  witnesses.  Several  other  witnesses  testified  to  and 
from  it ;  it  was  used  by  both  plaintiff  and  defendant, 
and  when  the  jury  retiring,  asked  for  the  model  it  was 
given  them,  and  we  think  properly. 

The  fourth,  fifth,  sixth,  seventh,  and  eighth  assign- 
ments are  to  the  submission  of  special  questions,  num- 
bers 3,  5,  6,  8,  and  9  by  defendant  to  the  jury. 

We  think  that  these  questions  were  material  to  the 
issues  and  were  properly  submitted,  and  number  3, 
which  was  only  to  be  answered  upon  an  affirmative 
reply  to  another  question,  was  unanswered  by  the  jury, 
as  was  number  6. 

The  other  assignment  of  error  relates  to  the  charge 
of  the  court  to  the  jury,  leaving  it  as  a  fact  to  be 
determined  by  them  whether  a  vein  existed  upon  the 
Illinois  mine,  and  whether  there  was  an  apex,  and  as  to 
the  law  under  the  rules  of  which  as  applied  to  the  evi- 
dence they  were  to  determine  the  existence  or  nonexist- 
ence of  a  vein  and  apex. 

We  think  that  under  the  evidence  the  court  properly 
submitted  the  questions  as  to  the  existence  of  a  vein 
and  an  apex  to  the  jury  as  questions  of  fact  to  be  deter- 
mined by  them ;  there  was  a  substantial  confiict  and 
that  the  authorities  cited  by  plaintiff,  Hyman  v.  Wheeler, 
15  Mor.  519;  Iron-Silver  Min.  Co.  v.  Cheesman,  116 
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U.  S.  529,  etc.,  do  not  sustain  his  contention  when 
applied  to  the  cause  at  bar. 

The  evidence  in  this  cause  is  all  to  the  effect  that 
the  shale  cap  or  wall  overlying  the  ground  in  dispute, 
eroded  or  broken  in  the  Illinois,  continuing  in  a  semi- 
circular form  westward,  onto  the  next  claim,  contains 
no  mineral  whatsoever. 

The  mineral  occurs  in  the  lime,  and,  as  some  wit- 
nesses testify,  in  a  few  places  between  the  shale  and 
lime,  but  not  connected  with  the  former. 

We  can  recognize  the  definition  of  a  vein  as  given 
by  Judge  Hallett  in  Hyman  v.  Wheeler,  15  Mor.  519, 
and  still  see  that  the  jury  in  this  cause  might  from  the 
evidence  have  determined  that  here  was  a  vast  bed, 
lode,  zone,  or  mass  of  mineral-bearing  lime,  with  no 
foot  wall  and,  in  some  localities,  with  no  hanging  wall 
or  even  cap, — in  others  covered  with  shale,  the  lime 
body  extending  throughout  the  Illinois,  the  Calamity, 
the  Andy  Johnson,  Brush  Heap,  and  locations  west  and 
south  of  the  Illinois,  as  well  as  possibly  other  mines. 

That  this  body  or  mass,  zone,  or  lode  of  lime  was 
broken  or  cut  up  into  fissures,  gashes,  pockets,  veins, 
etc.,  and  these  spaces  filled  with  mineral,  deposited  by 
infiltration  when  the  mass  was  covered  with  water 
before  or  after  the  shale  was  formed,  or  else  by  subli- 
mation, or  even  by  heat  melting  the  mineral  from  rock 
containing  it  above ;  in  fact,  we  might  accept  either  of 
the  theories  advanced  by  geologists  and  mineralogists 
as  to  the  formation  of  the  rock  or  deposit  of  mineral, 
and  there  would  yet  be  nothing  to  prevent  our  recon- 
ciling that  theory  with  the  verdict  of  the  jury  in  this 
cause,  that  there  was  neither  a  vein  nor  an  apex  upon 
the  Illinois  mine,  or  at  least  such  a  vein  as  could  be 
followed  beyond  the  side  lines  of  that  claim. 

There  may  be  a  contact,  and  yet  no  contact  vein. 
The  mineral  may  be  exposed  at  a  point  upon  one  claim 
and  followed  continuously  under  the  tsurface  from  this 


3i4  III.  Silver  M.  &  M.  Co.  v.  Rapp.    [7  N.  M. 

point  to  another  property,  though  an  undisputed  vein 
between  clearly  defined  hanging  and  foot  walls,  and 
still  the  point  at  which  the  mineral  is  exposed  not 
be  the  apex  of  the  vein  which  may  have  an  apex  ten 
miles  distant,  or  may  have  no  apex  at  all. 

It  would  be  the  height  of  foolishness  for  a  court 
in  New  Mexico,  with  our  mineral-bearing  lime  forma- 
tion extending  with  the  different  mountain  ranges  from 
Colorado  to  Old  Mexico,  to  say  that  mineral  can  not  be 
found  in  lime  at  a  thousand  feet  depth,  or  on  the  sur- 
face with  a  cap  of  slate  or  a  contact  of  porphyry.  One 
of  these  lime  belts,  zones,  or  masses  may  be  mineral- 
bearing  throughout  its  length  and  breadth,  in  one  cer- 
tain locality  or  in  various  places,  and  the  body,  mass, 
or  zone  bearing  the  mineral  dip  into  the  earth  on  all 
sides  under  mountains  of  granite  with  no  apex  to  the 
vein  or  mass  distinguishable  to  the  naked  eye,  or  dis- 
coverable by  the  ingenuity  of  the  prospector.  The  zone 
or  mass  may  foUow  the  undulations  of  a  broken  coun- 
try  down  into  the  valley  and  rising  over  the  divides, 
■cutting  through,  covered  by  or  overlapping  other  for- 
mations, but  until  it  is  broken  and  the  edges  exposed  or 
some  edge  or  end  as  a  beginning  point  found  from 
which  it  can  be  followed  down  at  some  angle  below  the 
horizontal,  there  is  no  apex  from  which  it  can  be  fol- 
lowed beyond  the  side  lines  of  a  claim  located  upon  it. 

These  questions  were  fairly  and  ably  presented  to 
the  jury  through  the  medium  of  the  instructions  evi- 
dently prepared  with  great  care  and  reflecting  great 
<jredit  upon  the  trial  judge,  John  R.  MoFie. 

We  can  find  no  error  in  the  instructions  and  none 
in  the  refusal  to  set  the  verdict  aside. 

We  cite  Hyman  v.  Wheeler,  15  Mor.  519;  Iron- 
Silver  Mining  Co.  v.  Elg.  Min.  Co.,  118  U.  S.  196; 
Stephens  v.  Williams,  1  Mor.  Min.  Eep.  557 ;  1  Mor. 
576,554;  9  Mor.  587  to  590. 

Judgment  below  affirmed. 

S££DS  and  Feeeman,  JJ.,  concur. 
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Lee,  J.  (dissenting). — This  was  an  action  of 
•ejectment  to  recover  possession  of  certain  mining 
ground  in  the  Black  Range  mining  district,  county  of 
Sierra,  in  this  territory,  by  parties  holding  the  title  to 
the  Calamity  claim  against  parties  holding  the  title  to 
the  Illinois  mining  claim,  which  claims  are  adjoining 
^ach  other.  No  dispute  was  made  as  to  the  title  or 
right  to  possession  of  the  surface  ground  of  either 
<jlaim.  The  defendant  in  the  court  below  filed  a  special 
plea,  in  which  it  admitted  the  entering  upon  the  lands 
of  the  plaintiff,  but  justified  such  entry  by  setting  up 
substantially  in  the  language  of  the  United  States 
mining  laws  that  the  entering  by  it  upon  the  land  of 
the  plaintiff  was  made  at  a  gr\3at  depth  below  the  sur- 
face of  the  earth,  and  was  made  while  pursuing  a 
"•'vein,''  ^^ode,''  or  *4edge,''  of  mineral-bearing  rock, 
which  had  its  apex  within  the  lines  of  its  mining 
claim,  and  which  so  far  departed  from  the  perpendicu- 
lar in  its  course  downward  as  to  pass  out  of  the  side 
lines  of  its  mining  claim  and  to  enter  the  lines  of  the 
Calamity  claim,  the  property  in  dispute  in  this  case. 

The  issue  thus  made  by  this  plea  was  the  one  upon 
which  the  case  was  tried,  the  defendant  assuming  the 
burden  of  proof  and  relying  upon  the  accepted  propo- 
sition that  the  owner  of  a  mining  vein,  covered  by  the 
superficial*' lines  of  his  claim,  may  not  only  pursue  that 
vein  perpendicularly  within  those  lines,  but  may,  when 
the  vein  passes  beyond  the  side  lines  of  this  claim  or  sur- 
vey, pursue  that  vein  outside  of  a  line  drawn  verti- 
cally down  from  the  superficial  side  lines,  as  far  as  the 
vein  may  extend.  There  does  not  appear  to  be  any 
reversible  error  in  the  ruling  of  the  court  below,  with- 
out it  was  in  refusing  to  instruct  the  jury  to  find  for 
the  defendant,  or  in  refusing  to  grant  a  new  trial, 
which  must  depend  upon  the  question  whether  the 
evidence  supports  the  plea  of  the  defendant;  and  this 
involves  the  construction  that  is  to  be  given  the  words 
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**vein,''  **lode,"  or  *4edge,''  as  used  in  the  United 
States  mining  laws.  The  existence  of  the  conditions 
that  are  required  to  constitute  a  mineral  "vein/' 
"lode,"  or  "ledge''  as  used  in  the  acts  of  congress,  is 
a  question  of  fact  to  be  determined  by  the  jury.  But 
after  the  existence  of  the  facts  in  the  case  is  established 
by  testimony,  as  to  whether  those  facts  thus  proven 
constitute  a  mineral  "vein,"  "lode,"  or  "ledge"  under 
the  United  States  laws,  is  a  question  of  law  to  be 
determined  by  the  court.  This  must  necessarily  be  so, 
as  that  which  under  the  statutes  in  such  cases  consti- 
tutes a  "vein,"  "lode,"  or  "ledge"  constitutes  title, 
and  as  to  what  constitutes  title  is  a  question  of  law. 
By  the  testimony  of  witnesses  the  existence  or  nonex- 
istence of  the  facts  is  established,  and  then  it  is  for  the 
court  to  determine  whether  the  facts  thus  established 
constitute  title  within  the  meaning  of  the  acts  of  con- 
gress as  construed  by  the  supreme  court. 

In  the  case  of  Iron-Silver  Mining  Company  v^ 
Cheesman,  116  U.  S.  534,  that  court  says  that,  up  to 
that  time,  it  had  never  given  a  clear  definition  of  those 
words,  and,  quoting  from  Judge  Field's  opinion  in 
the  Eureka  Case,  4  Sawyer,  302,  says  as  follows: 

"It  is  difficult  to  give  any  definition  of  this  term 
as  understood  and  used  in  the  acts  of  congress  which 
will  not  be  subject  to  criticism,  A  fissure  in  the  earth's 
crust,  an  opening  in  its  rocks  and  strata  made  by  some 
force  of  nature,  in  which  the  mineral  is  deposited, 
would  seem  to  be  essential  to  a  lode  in  the  judgment 
of  geologists.  But  to  the  practical  miner  the  fissure 
and  its  walls  are  only  of  importance  as  indicating  the 
boundaries  within  which  he  may  look  for  and  reasona- 
bly expect  to  find  the  ore  he  seeks,  A  continuous 
body  of  mineralized  rock  lying  within  any  other  well 
defined  boundaries  on  the  earth's  surface  and  under  it^ 
would  equally  constitute,  in  his  eyes,  a  lode.  We  are 
of  opinion  therefore,  that  the  term  as  used  in  the  acts 
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of  congress  is  applicable  to  any  zone  or  belt  of  mineral 
rock  lying  within  boundaries  clearly  separating  it  from 
the  neighboring  rock.'' 

They  also  approve  Judge  Hallett's  definition  in 
Stevens  V.  Williams,  1  McCrary,  488,  wherein  he  says: 

**In  general  it  may  be  said  that  a  lode  or  vein  is  a 
body  of  mineral  or  a  mineral  body  of  rock,  within 
defined  boundaries,  in  the  general  mass  of  the  moun- 
tain." But  finally  adopted  as  its  own  the  definition 
given  by  the  court  in  the  case  then  under  considera- 
tion, in  its  charge  to  the  jury,  by  saying: 

We  are  not  able  to  see  how  the  judge  who  presided 
at  the  trial  of  the  case  could  have  better  discharged 
this  delicate  task  than  he  has  in  the  charge  before  us 
to  which  the  exceptions  are  taken,  and  we  give  here 
verbatim  that  part  of  it  relating  to  this  point.  We 
therefore  may  take  the  quotation  as  being  the  defini- 
tion adopted  by  the  court  of  last  resort,  upon  the  ques- 
tion. 

The  quotation  referred  to  is  as  follows: 

*^Upon  the  evidence  before  you  these  parties  are  to 
be  regarded  as  owning  the  surface  of  the  land  by  them 
respectively  claimed,  and  all  that  rightly  goes  with  the 
surface  under  the  law.  No  question  is  presented  as  to 
the  right  of  the  plaintiff  to  the  Lime  location.  Hold- 
ing, by  patent  from  the  government,  the  plaintiff  must 
be  regarded  as  the  owner  of  that  claim,  and  all  lodes 
and  veins  existing  therein.  The  statute  gives  the 
owner  of  a  lode,  the  one  who  may  locate  it  at  the  top 
and  apex,  the  right  to  follow  it  to  any  depth,  although 
it  may  enter  the  land  adjoining.  And  if  the  Lime 
location  was  made  on  a  lode  or  vein  which  descends 
from  thence  into  the  Smuggler  location,  the  right  of  the 
plaintiff  to  follow  the  lode  into  the  Smuggler  ground 
and  to  take  out  ore  therefrom  can  not  be  denied.  Thus, 
the  principal  question  for  your  consideration  is,  whether 
there  is  a  lode  or  vein  in  the  Lime  location  which  ex- 
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tends  from  that  claim  into  the  Smuggler  claim.  If  a 
lode  is  found  in  that  claim,  all  the  evidence  tends  to 
prove  that  the  top  and  apex  of  such  lode  is  in  that  claim. 
There  is  no  room  for  controversy  on  that  point.  To  de- 
termine whether  a  vein  or  lode  exists,  it  is  necessary  to 
define  those  terms ;  and  as  to  that  it  is  enough  to  say  that 
a  lode  or  vein  is  a  body  of  mineral  or  mineral-  bear- 
ing rock,  within  defined  boundaries  in  the  general 
mass  of  the  mountain.  In  this  definition  the  elements 
are  the  body  of  mineral-bearing  rock  and  the  bounda- 
ries; with  either  of  these  things  well  established, 
very  slight  evidence  may  be  accepted  as  to  the  exist- 
ence of  the  other.  A  body  of  mineral  or  mineral- 
bearing  rock  in  the  general  mass  of  the  mountain, 
80  far  as  it  may  continue  unbroken  and  without 
interruption,  may  be  regarded  as  a  lode,  whatever 
the  boundaries  may  be.  In  the  existence  of  such 
body  and  to  the  extent  of  it,  boundaries  are  implied. 
On  the  other  hand,  with  well  defined  boundaries,  very 
slight  evidence  of  ore  within  such  boundaries  will 
prove  the  existence  of  a  lode.  Such  boundaries  con- 
stitute a  fissure  and  if  in  such  fissure  ore  is  found, 
although  at  considerable  intervals  and  in  small  quan- 
tities, it  is  called  a  lode  or  vein.  To  maintain  the 
issue  on  its  part  the  plaintiff  must  prove  that  a  lode 
80  here  defined  extends  from  the  Lime  to,  and  into, 
the  Smuggler  claim. 

Reverting  to  that  definition,  if  there  is  a  contin- 
uous body  of  mineral  or  mineral-bearing  rock  extend- 
ing from  one  claim  to  the  other,  it  must  be  that  there 
are  boundaries  to  such  body  and  the  lode  exists.  Or  if 
there  is  a  continuous  cavity  or  opening  between  dis- 
similar rocks  in  which  ore  in  some  quantity  and  value 
is  found,  the  lode  exists.  These  propositions  are  cor- 
relative and  not  very  different  in  meaning,  except  that 
the  first  gives  prominence  to  the  mineral  body,  and  the 
second  to  the  boundaries." 
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Therefore,  in  the  consideration  of  this  case,  we  are 
to  give  to  the  words  ''vein,''  ''ledge''  or  "lode,"  as  used 
by  congress  in  the  act  upon  which  the  defendant  rehes 
for  his  right  to  enter  upon  the  land  in  question,  the 
meaning  as  defined  by  the  supreme  court,  and  consid- 
ering  the  act  as  thus  defined,  the  entire  evidence  in  the 
case  clearly  brings  the  defendant  within  the  require- 
ments and  provisions  of  the  act. 

It  is  true  that  witnesses  on  the  part  of  the  plaintiff 
testified  that  there  is  no  vein  on  the  Illinois  claim ;  but 
in  answer  to  the  question:  "Why  do  you  say  there  is 
no  vein  I"  they  answer:  "Because  there  are  no  two 
walls  there,"  and  then  proceed  to  testify  to  the  exact 
state  of  facts,  which,  under  the  rulings  of  the  supreme 
cotirt,  would  bring  it  within  the  provisions  of  the  act. 
To  illustrate:  A  Mr.  Cox,  perhaps  the  strongest  witness 
on  the  part  of  the  plaintiff,  testified  as  follows : 

"Q.  Now  in  your  judgment,  as  a  miner,  to  this 
jury,  will  you  say  whether  or  not  the  lime  underneath 
is  a  wall?  A.  It  is  not  a  wall  but  a  ledge,  a  mineral 
vein  or  a  zone,  and  the  Illinois  mine  is  pitched  on  it." 

"Q.  Do  you  call  it  a  wall  to  the  contact  then^ 
leaving  mineral  vein  out!  A.  Well,  I  suppose  you 
would  call  it  a  wall." 

"Q.  Well  then,  is  it  your  judgment  that  there  are 
two  walls  on  this  contact?  A.  There  is  a  lime  and 
shale. 

"Q.  There  are  two  walls;  now  what  have  you  to 
say  about  mineral ;  did  you  ever  see  any  mineral  between 
those  two  walls?     Witness:     On  the  Illinois? 

"Q.  Yes,  sir.  A.  I  saw  a  little  mineral  in  one  place ; 
the  lime  was  twenty  feet  perpendicular  here. 

"Q.  Now  at  that  place  where  you  saw  the  mineral 
between  those  two  walls,  would  you  call  that  a  vein? 
A.    No  sir." 

The  assertions  of  witnesses  that  there  was  or  was 
not  a  "vein,"  "ledge"  or  "lode,"  as  claimed,  are  to  be 
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considered  only  of  such  weight  in  evidence  as  their 
opinions  are  entitled  to  as  experts,  and  when  made  in 
<»onnection  with  their  testifying  as  to  the  facts,  they  are 
subject  to  be  strengthened  or  overthrown  by  them. 
When  a  witness  gives  his  opinion  and  his  reasons  for 
it,  and  his  reasons  prove  incorrect,  his  opinion  neces- 
sarily becomes  of  no  weight.  This  witness  says  that 
it  was  not  a  vein,  because  there  were  no  two  walls  there, 
and  on  cross-examination  he  says:  **It  is  a  mineral 
ledge,  a  mineral  vein  or  zone,  and  the  Illinois  is  pitched 
on  it.''  The  first  two  words  are  the  exact  words  used 
in  the  act  of  congress,  and  the  other,  '*zone,"  has  been 
interpreted  into  it  by  the  supreme  court,  covering  all 
the  requirements  to  bring  the  mine  in  question  under 
the  provisions  of  the  act.  And  thus  the  entire  testimony 
in  the  case  is  uncontradicted  to  the  eJBfect  that  there  is 
a  continuous  ''vein,''  ''ledge,"  "lode,"  '^zone"  or 
"belt"  of  mineral-bearing  rock  existing  from  one  claim 
to  another,  and  in  such  case  the  supreme  court  holds: 
"It  must  be  that  there  are  boundaries  to  such  body  and 
the  lode  exists." 

It  therefore  follows  that  if  the  apex  of  such  body 
of  ore  .is  on  the  claim  of  the  party  following  and  claiming 
the  same,  and  if  such 'Vein,"  "ledge,"  "lode,"  "zone," 
or  "belt"  extends  downward  vertically,  so  far  departing 
from  a  perpendicular  line  as  to  pass  the  side  lines  of 
such  claim,  such  departure  is  authorized  by  the  act  of 
'Congress,  and  the  ore  belongs  to  the  party  following  it. 
"Or  if  there  is  a  continuous  cavity  or  opening  between 
dissimilar  rocks  in  which  ore  in  some  quantity  and 
value  is  found,  the  lode  exists." 

It  is  admitted  by  all  the  evidence  that  in  this  case 
there  is  a  contact  between  the  shale  and  lime,  rocks  of 
a  dissimilar  character,  and  that  in  the  contact  mineral 
of  value  is  found. 

Therefore,  according  to  the  ruling  of  the  supreme 
court  as  above  laid  down,  the  lode  must  exist. 
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There  being  no  conflict  in  the  evidence  as  to  either 
of  these  propositions,  I  think  the  court  should  have 
instracted  the  jury  to  find  for  the  defendant,  or  granted 
a  motion  for  a  new  trial.  And,  therefore,  I  can  not 
concur  in  the  conclusion  reached  by  the  majority  of  the 
court. 


[No.  502.    October  2,  1893.] 

ANTONIO    SENESCAL    et    al..     Plaintiffs    in 
Erbor,  v.  JAMES  BOLTON,  Defendant  in  Error. 

Assumpsit — Return  of  Process^  Sufficiency  of. — In  a  suit  in  assumpsit 
against  Charles  Blanchard  as  administrator,  and  Louisa  D.  Bernard 
as  administratrix,  of  one  Joab  M.  Bernard,  deceased,  and  others,  on 
two  certain  promissory  notes,  made  and  executed  hy  the  intestate 
and  the  others,  where  the  sheriff  made  the  following  return  of  service 
of  process:  "I  further  certify  that  I  served  the  within  summons  on 
Charles  Blanchard,  at  Las  Vegas,  New  Mexico,  by  then  and  there 
delivering  him  a  true  copy  of  the  original  summons ;  and  I  further 
-certify  that  I  served  the  within  summons  on  Mrs.  Louisa  D.  Bernard, 
at  Las  Vegas,  in  my  said  county  of  San  Miguel,  on  the  twenty- sev- 
enth day  of  March,  1891,  by  then  and  there  delivering  Charles 
Blanchard  a  true  and  certified  copy  of  said  original  summons,  he 
then  and  there  accepting  service  for  the  said  Louisa  D.  Bernard,  one 
of  the  administrators  of  J.  M.  Bernard,  deceased," — Held:  Though 
the  wording  is  ambiguous,  as  the  whole  certificate  is  one  sentence,  it 
may  be  fairly  inferred  that  both  services  were  made  at  the  same 
time,  and  therefore  gave  the  court  jurisdiction  of  the  person  of  the 
plaintiff  in  error. 

Id. — Declaration— Judgment  by  Default  against  Administrator. — In 
such  action,  where  the  declaration  stated  a  cause  of  action  against 
the  defendants,  Charles  Blanchard  and  Louisa  D.  Bernard,  as  ad- 
ministrator and  administratrix,  without  alleging  that  there  were  any 
assets  in  their  hands  as  such,  it  was  error  to  render  judgment  by 
default  against  them  individually,  but  the  judgment  should  have 
authorized  a  levy  only  against  the  goods  of  the  Intestate. in  their 
hands,  and,  if  not  sufficient  to  satisfy  the  judgment,  then  a  levy  only 
for  the  costs  out  of  their  individual  property. 
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Id. — Declaration — Default  against  Adhinistbator— Return  of  Nul- 
la Bona. — Where  the  declaration,  in  such  action,  failed  to  allege  that 
there  were  any  assets  in  the  hands  of  said  defendants,  as  adminis- 
trator and  administratrix,  or  that  they  wasted  the  estate,  the  defaalt 
did  not  admit  assets  in  their  possession;  and  a  retorn  of  the  ezeoa- 
tion  nulla  bona  was  no  proof  of  a  waste  of  assets. 

Error,  from  a  judgment  in  favor  of  plaintiff,  to 
the  Fourth  Judicial  District  Court,  San  Miguel 
County.  Judgment  reversed,  and  cause  remanded, 
with  instructions  to  modify. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Frank  Springer  for  plaintiffs  in  error. 

The  record  shows  no  service  of  process  on  Blanch- 
ard  five  days  before  the  term.  Jurisdiction  of  the  per- 
son must  appear  in  some  way,  and  if  the  face  of  the 
record  leaves  that  in  doubt,  the  judgment  is  erroneous^ 
and  it  has  been  held  even  void.  Freeman  on  Judg- 
ments, sec.  124. 

This  defect,  not  having  been  cured  by  appearance 
or  other  proceeding,  is  properly  raised  here.  1  Am. 
andEng.  Encyclopedia  of  Law,  624;  12  Id.  307,  and 
note ;  Id.  310,  and  note ;  Freeman  on  Judgments,  sec. 
126,  and  note. 

All  presumption  of  jurisdiction  may  be  rebutted 
by  the  record  itself.  12  Am.  and  Eng.  Encyclopedia,. 
147,  sec.  b. 

The  subject-matter  of  an  action  is  defined  by  the 
pleadings,  and  the  power  to  hear  and  determine  is 
limited  to  the  matters  thus  defined.  A  judgment  not 
confined  to  the  subject-matter  thus  brought  into  court 
is  void.  12  Am.  and  Eng.  Encyclopedia,  p.  147;  V.  & 
W.,  sec.  6,  et  seq. ;  Freeman  on  Judgments,  sec.  118. 

A  joint  judgment  against  several  defendants,  one 
of  whom  was  not  served,  is  erroneous.  Douglass  v. 
Massie,  16  Ohio,  272;  Freeman  on  Judgments^  sec. 
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136;  Black  on  Judgments,  sees.  233,  234;  Ohaflin  v. 
Dunne,  16  Am.  St.  Rep.  266,  129  111.  241;  Holbrook 
V.  Murray,  5  Wend.  162. 

The  proper  judgment  in  this  case  was  for  the  dam- 
ages to  be  levied  out  of  the  goods  of  the  intestate  in 
the  hands  of  the  administrators,  if  he  had  any,  and  if 
not  then  the  costs  to  be  levied  out  of  his  individual 
property.  2  Tidd^s  Practice  [9  Ed.],  931.  See,  also, 
Smith  V.  Chapman,  93  U.  S.  41;  Parkes  v.  Stephens, 
1  Am.  Dec.  557,  1  Hayw.  218. 

**When  an  executor  or  administrator  suffers  judg- 
ment to  go  against  him  by  default,  he  thereby  admits 
assets  in  his  hands,  and  is  estopped  to  say  the  contrary 
in  an  action  on  such  judgment  suggesting  a  devasta- 
vit.^^ 5  Am.  and  Eng.  Encyclopedia  of  Law,  462. 
See,  also,  3  Williams  on  Ex'rs,  p.  2089  (1975);  Tidd's 
Practice,  1113,1114;  Ewing  v.  Peters,  3  Durnf.  and 
East.  690;  People  v.  Judges,  etc.,  4  Cow.  445. 

John  D.  W.  Veedeb  for  defendant  in  error. 

A  judgment  by  default  against  an  executor  or 
administrator  is  an  admission  of  assets  to  the  extent 
charged  in  the  proceedings  against  him,  and  binds  his 
own  personal  and  real  estate  as  fully  as  if  the  debt 
were  his  own.  3  Wait's  Actions  and  Defenses,  266, 
sec.  18;  Moore,  Adm'r,  v.  Martindale,  Blackf.  (Ind.) 
353;  Dickson  V.  Wilkinson,  Adm'r,  3  How.  (U.  S.) 
57;  Piatt  V.  Robins  &  Swartwont,  1  Johnson's  Cases 
(N.  Y.),  276;  Boyce's  Ex'rs  v.  Grundy,  9  Pet.  275. 

Blanchard,  who  alone  of  all  the  defendants,  seeks 
a  reversal  of  this  judgment,  accepted  service  for  Mrs. 
Bernard.  Where  the  record  discloses  no  want  of 
authority  in  him  to  do  so,  such  authority  must  be  pre- 
sumed.    Clark  V.  Morrison,  6  S.  E.  Rep.  171. 

As  to  effect  of  joint  judgments,  see  1  Black  on 
Judgments,  sec.  211. 

Vol.  7  n.  m.— 23 
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The  authorities  cited  by  counsel  for  plaintiflE  in 
error  have  no  application  in  this  case.  They  refer 
exclusively  to  cases  where  one  of  the  joint  defendants 
was  never  served  with  process.    1  Black  on  Judg- 

ft 

ments,  sec.  233. 

The  judgment  rendered  against  the  two  defend- 
ants, Charles  Blanchard  and  Louisa  D.  Bernard  is  not 
joint.  At  common  law  each  executor  and  administra- 
tor is  severally  liable  for  his  own  acts,  and  the  assets 
which  have  come  into  his  hands.  Ames  v.  Armstrong, 
106  Mass.  18;  2  Williams  on  Ex'rs,  949;  3  Id.  1820,  et 
8eq.,  and  notes;  In  re  Sanderson,  13  Pac.  Bep.  497. 

By  the  statutes  of  the  territory,  the  liability  of 
coexecutors  and  administrators  is  made  several,  and 
where  more  than  one  is  made  defendant  in  any  suit, 
such  suit  may  be  prosecuted  and  judgment  rendered 
against  any  one  or  more  of  such  defendants.  Comp. 
Laws,  N.  M.  1884,  sees.  1885,  1889;  Kelly  v.  Bandini, 
50  Cal.  530. 

The  form  of  judgment  to  be  entered  against  the 
two  administrators,  upon  default  made,  is  adopted  from 
one  given  in  common  law  practice  in  civil  actions. 
Common  Law  Practice,  Cox,  344. 

**When  an  executor  or  administrator  suflEers  judg- 
ment to  go  against  him  by  default,  he  thereby  admits 
assets  in  his  hands,  and  is  estopped  to  say  the  contrary 
in  an  action  on  such  judgment  suggesting  a  devas- 
tavit.^' 5  Am.  and  Eng.  Encyclopedia  of  Law,  462. 
See,  also,  Piatt  v.  Robins  &  Swartwont,  1  Johns.  Cas. 
(N.  Y.)  276;  Ewing  v.  Peters,  3  Term.  Rep.  685; 
Dickson  V.  Wilkinson,  3  How.  (U.  S.)  57;  Moore  v. 
Martindale,  2  Blackf.  (Ind.)  353;  Common  Law  Prac- 
tice, Cox,  213;  3  Williams  on  Executors,  1894;  Rock 
V.  Leighton,  1  Salk.  310. 

**It  will  be  sufficient  for  the  plaintiflE,  upon  issue 
on  the  plea  of  non  devastavit  to  prove  the  former 
judgment  and  the  return  of  nulla  bona."     Shelton  v. 
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Howling,  3  Term  Rep.  689.     See,  also,  3  Williams  on 
Ex'rs,  1984;  Rock  v.  Leighton,  3  Term  Rep.  692. 

The  action  on  the  judgment  and  fieri  facias  and 
scire  fieri  inquiry  are  only  for  the  security  of  the  sher- 
iff. 1  Lord  Raymond,  590;  3  Williams  on  Ex'rs,  1984, 
notch;  2  Tidd's  Prac.  1025  (star  paging).  See,  also, 
People  V.  Judges  of  Erie,  4  Cow.  (N.  Y.)  445  (449); 
Wheatley  v.  Lane,  1  Saunder's  Rep.  219,  note; 
Boyce's  Ex'rs  V.  Grundy,  9  Pet.  288;  3  Wait's  Acts. 
&  Def.  267,  and  cases  cited;  Smith  v.  Chapman,  93  XJ. 
S.  41;  Toller's  Law  of  Ex'rs,  469,  cited  in  note  to  Piatt 
V.  Robins,  1  Am.  Dec.  110  (113). 

The  court  in  this  case  should  either  modify  the 
judgment  of  the  district  court,  according  to  the  form 
and  law  in  support  of  it,  which  we  have  given,  or 
remand  the  .cause  to  the  district  court,  with  instruc- 
tions to  make  such  modification.  Woodward  v. 
Howard,  Ex'r,  13  Wis.  623  (625);  Kelly  v.  Bandini. 
50  Cal.  530  (532);  Fitzhugh  v.  Wiman,  5  Sel.  (N.  Y.) 
559  (565). 

Seeds,  J. — This  was  an  action  in  assumpsit, 
brought  by  the  defendant  in  error,  James  Bolton, 
against  Senescal  and  two  others  upon  a  note  signed  by 
them,  and  against  Charles  Blanchard  and  Louisa  D. 
Bernard,  as  administrators  of  the  goods  and  chattels  of 
one  Joab  M.  Bernard,  deceased,  who  was  a  joint  maker 
of  the  note  sued  upon.  The  two  administrators  made 
•default,  and  judgment  was  taken  against  them  abso- 
lutely, so  that  execution  would  be  levied  against  their 
individual  goods,  instead  of  those  of  the  deceased,  Joab 
M.  Bernard.  The  administrator,  Charles  Blanchard, 
sues  out  his  writ  of  error  to  this  court,  and,  among 
others,  assigns  as  causes  of  error  the  following: 
^*(1)  It  does  not  appear  from  the  record  that  Charles 
Blanchard  was  ever  served  with  summons  in  this  case. 
(2)  That  by  said  record  and  declaration  therein  con- 
tained no  cause  of  action  appears  or  was  alleged  against 
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the  said  Charles  Blanehard,  and  the  said  court  was 
therefore  without  jurisdiction  either  as  to  the  person  or 
subject-matter,  nevertheless  said  court  rendered  judg- 
ment by  default  against  the  said  Charles  Blanehard 
absolutely.  (3)  That  although  it  appears  from  the 
declaration  that  the  said  action  was  brought  against  the 
said  Blanehard  solely  in  his  capacity  as  administrator, 
and  it  does  not  appear  that  he  is  in  any  other  way  lia- 
ble, yet  the  said  judgment  does  not  provide  that  the 
amount  adjudged  shall  be  levied  out  of  the  goods  of 
Joab  M.  Bernard,  if  so  much  there  be  in  the  hands  of 
the  administrators  to  be  administered,  but  adjudges  the 
said  amount  absolutely  against  the  said  Blanehard  and 
Louisa  D.  Bernard,  administrators,  as  aforesaid,  so 
that  the  same  may  be  levied  out  of  their  own  goods." 
These  assignments  cover  the  questions  which  we  feel 
called  upon  to  decide  in  the  case. 

As  to  the  first  assignment,  the  following  is  the 
return  of  the  sheriflE  as  to  his  services  upon  the  plaintiff 
in  error  and  his  coadministrator:     "I  further  certify 

that  I  served  the  within    summons  on 

fSJiTofprocMs,    Charles  Blanehard,  at  Las  Vegas,   New 

ccncy  o.     j^Jqj^j^q^  j^y  ^y^qj^  aud  thcFC  delivering  him 

a  true  copy  of  the  original  summons;  and  I  further 
certify  that  I  served  the  within  summons  on  Mrs.  Louisa 
D.  Bernard,  at  Las  Vegas,  in  my  said  county  of  San 
Miguel,  on  the  twenty-seventh  day  of  March,  1891,  by 
then  and  there  delivering  Charles  Blanehard  a  true  and 
certified  copy  of  said  original  summous,  he  then  and 
there  accepting  service  for  the  said  Louisa  D.  Bernard, 
one  of  the  administrators  of  J.  M.  Bernard,  deceased." 
The  contention  is  that  this  return  fails  to  show  a  serv- 
ice upon  Blanehard  five  days  before  the  term  of  court, 
as  the  date,  twenty-seventh  day  of  March,  1891,  has 
reference  solely  to  the  service  upon  Mrs.  Bernard. 
The  wording  is  ambiguous,  and  the  form  is  not  to  be 
commended ;  but  we  think  that  as  the  whole  certificate 
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is  one  sentence,  divided  simply  by  a  semicolon,  the 
fair  inference  is  that  both  services  took  place  at  one  and 
the  same  time,  and  hence  that  the  court  had  jurisdic- 
tion of  the  person  of  the  plaintiff  in  error. 

The  declaration  in  the  complaining  portion  says: 

^'Complains  of  Charles  Blanchard  and  Louisa  D.  Ber- 

dkclaration:     nard,   administrators  of  all  and  singular 

iauR"K«in«***"  *^®  goods,  chattels,  and  effects  that  were 

adminfitrator.     ^j  j^^^^  ^    Bcmard  at  the  time  of  his 

death,''  etc. ;  and  in  the  charging  portion  says:  '*Yet 
the  said  *  *  *  Charles  Blanchard  and  Louisa  D. 
Bernard,  administrators,  as  aforesaid,  to  whom,  after 
the  death  of  the  said  Joab  M.  Bernard,  letters  of 
administration  in  due  form  of  law  were  granted,  after 
the  death  of  the  said  Joab  M.  Bernard,  not  regarding 
their  said  several  promises  and  undertakings,  have 
not,"  etc.  It  can  not  be  said  that  there  is  any  direct 
allegation  in  the  declaration  of  the  promise  of  the 
administrators  to  pay  the  note  sued  upon ;  but,  what- 
ever the  claim  against  them,  it  arises  iuferentially  sim- 
ply from  the  fact  of  their  being  administrators.  It 
may  be  conceded  that  the  declaration  has  started  a 
cause  of  action  against  them  simply  as  naked  adminis- 
trators, but  further  than  that  the  declaration  does  not 
go.  There  is  not  one  allegation  in  that  pleading  which 
goes  to  show  that  at  the  time  of  the  suit  there  was  $1 
of  assets  in  the  hands  of  the  administrators.  The  mere 
appointment  of  an  administrator  is  not  evidence  of 
assets.  If  there  is  an  administrator,  he  is,  as  such, 
primarily  held  for  the  debts  of  the  deceased ;  and  if 
there  is  a  suit  against  him,  as  such,  where  the  only 
allegation  is  as  to  his  position,  it  would  seem  that  by 
default  the  only  judgment  against  him  would  be  for 
whatever  could  be  made  by  a  levy  against  the  goods  of 
the  deceased  in  his  hands.  Smith  v.  Chapman,  93  U. 
S.  41.  The  defendant  in  error  admits  that  the  judg- 
ment in  this  case  is  erroneous,  but  contends  that  it 
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ought  to  be  so  modified  as  to  make  the  levy  out  of  the 
goods  and  chattels  of  the  deceased  in  the  hands  of  the 
administrators,  and,  if  there  is  nothing  in  their  hands, 
or  not  a  sufficiency  to  satisfy  the  judgment,  then  the 
damages,  costs,  etc.,  ought  to  be  levied  out  of  the 
proper  goods  and  chattels  of  the  administrators,  or 
either  of  them.  Upon  the  other  hand,  the  plaintiff  in 
error  insists  that  the  judgment  ought  only  to  authorize 
a  levy  against  the  goods  of  the  deceased  in  the  hands 
of  the  administrators,  and,  if  not  sufficient  to  satisfy 
the  judgment,  then  costs  only  to  be  levied  de  bonis 
^propriis.  We  think  this  latter  position  is  more  con- 
sonant to  reason  and  the  weight  of  authority.  The 
law  undoubtedly  is  that  a  judgment  by  default  against 
an  administrator  is  an  admission  of  assets  to  the  extent 
charged  in  the  proceedings  against  him.  Dickson  v» 
Wilkinson,  3  How.  U.  S.  57.  But  there  is  no  allega- 
tion in  the  declaration  that  the  administrators  had 
assets  in  their  hands,  hence  this  default  can  not  admit 

what  is  not  charged.     In  the  case  of  Smith 
^dSJJt^Sai"*  V.  Chapman,  93  U.  S.  41,  the  executors  of 

administrator:  ...  i  .  i  . 

retuzn  of  nulla  a  tcstator  sucd  auothcr  executor  upon  a 
judgment  obtained  against  the  testator  in 
his  lifetime.  The  executor  appeared  and  defended' 
upon  the  plea  of  plene  administravit.  Judgment  went 
against  him  and  was  entered  de  bonis  propriis.  From 
this  he  appealed.  The  supreme  court  held  that  the 
judgment  was  erroneous,  for  the  declaration  did  not 
show  that  the  executor  had  become  personally  liable 
for  the  judgment  debt.  In  the  case  at  bar  there  is  no 
allegation  that  the  administrators  had  become  person- 
ally liable  upon  the  note  sued  upon.  In  the  cited  case 
there  was  a  defense,  which  the  court  said  was  not 
proven.  The  nature  of  the  plea  assumed  that  there 
were  assets  in  the  hands  of  the  executor — ^the  pleadings 
showed  that  fact — yet  the  court  says :  '*It  is  clear  that 
the  judgment  should  have  been  de  bonis  testatoris. 
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instead  of  de  bonis  propriis,  as  shown  by  the  record. 
Unless  an  administrator  or  executor  in  such  a  case 
pleads  a  false  plea,  he  is  not  liable  to  a  judgment 
beyond  the  assets  in  his  hands  to  be  administered;  and 
it  is  well  settled  that  a  plea  of  plene  administravit  is 
not  necessarily  a  false  plea,  and  that  the  judgment  in 
such  a  case,  even  if  the  plea  is  not  sustained,  should  be 
a  judgment  de  bonis  testatoris.''  And,  further: 
*'Even  if  it  appear  that  an  executor  has  received  assets, 
still  the  judgment  or  decree  should  be  against  him  in 
his  representative  character,  to  be  levied  out  of  the 
assets  in  his  hands,  when  no  devastavit  is  averred  and ' 
proved,  unless  it  appears  that  no  such  assets  can  be 
found;  in  which  event  the  rule  is  that  the  judgment 
may,  if  so  ordered,  be  levied  out  of  his  own  proper 
goods.'' 

This  rule  is  consonant  with  sound  sense  and  jus- 
tice. Certainly  a  default  to  an  action  which  nowhere 
alleges  either  assets  or  a  devastavit  can  have  no  greater 
potency  than  the  failure  to  substantiate  a  plea  which 
assumes  assets.  The  defendant  in  error  argues  very 
earnestly  that  this  default  admits  assets  in  the  hands  of 
the  administrators,  and  hence,  if  an  execution  was 
issued,  and  returned  nulla  bona,  that  a  devastavit 
would  be  proven,  and  hence  that  it  is  a  vain  and  un- 
necessary thing  to  compel  this  defendant  in  error  to 
begin  another  procedure  to  accomplish  what  can  now 
be  as  readily  done.  While  some  authorities  seem  to 
point  in  the  direction  of  this  view,  still  those  cited 
above,  which  are  conclusive  with  us,  do  not  sustain 
that  contention ;  and  besides,  while  the  return  of  the 
execution  nulla  bona  in  the  first  instance  may  be  evi- 
dence of  a  devastavit,  yet  we  do  not  think  it  necessarily 
conclusive  where  there  may  be  other  evidence  which 
would  rebut  it.  Then,  too,  good  pleading  and  regu- 
larity of  proceeding  demands  that  a  judgment  ought 
not  to  be  broader  than  the  allegations  of  the  pleadings. 
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nor  comprehend  that  which  may  possibly  transpire. 
The  judgment  appealed  from  was  erroneous,  and  must 
be  modified  to  meet  the  views  here  set  forth.  The 
case  is  reversed  and  remanded  for  judgment  in 
accordance  herewith. 

Lee  and  Fbeeman,  JJ.,  concur. 


[No.  529.    October  2,  1893  ] 

I  ATLANTIC  &  PACIFIC  RAILROAD  COMPANY, 
Plaintiff  in  Erbor,  v.  ROBERT  MINGUS, 
Defendant  in  Error. 

Public  Lands— Grant  to  Railroad— Fobfkitueb— Validity  or  "For- 

PEITURK  AOT"  OF  CONGRESS  OF  JULY  6,  1886— GRANT  OF  AUTHORITY 

TO  Mortgage  after  Breach  of  Condition — ^Patent — ^Ejectment. — 
In  an  action  of  ejeotment,  by  a  railroad  company,  for  the  recovery  of 
land,  claimed  by  plaintiff  under  an  act  of  congress  of  Jaly  27,  1866, 
incorporating  it,  and  granting  it  certain  lands  on  certain  conditions 
therein  prescribed,  for  breach  of  which  the  United  States  reserved  the 
right  to  do  "all  acts  and  things  which  maybe  needful  and  necessary 
toinsore  a  speedy  completion  of  the  said  road,"  and  also  under  an 
act  of  congress  of  April  20,  1871,  giving  it  the  power  to  mortgage  its 
property  and  franchises,  and  held  by  defendant  under  a  claim  of 
title  derived  through  a  patent  from  the  United  States  of  date  of 
December  10,  1891,  and  under  an  act  of  congress  of  July  6,  1886, 
•declaring  a  forfeiture  of  said  land  for  failure  of  plaintiff  to  comply 
with  the  conditions  imposed  by  the  granting  act  of  1866 ;  plaintiff 
•claiming  that  the  provisions  of  the  mortgage  act  of  1871  showed  it 
was  not  the  intention  of  congress  to  reserve  the  power  to  forfeit  in 
the  act  of  1866,  that  the  mortgage  act  created  a  new  contract,  ex- 
tending the  term  within  which  it  was  to  complete  the  construction  of 
its  road,  and  that,  under  its  provisions,  contracts  had  been  made 
which  were  violated  by  the  "Forfeiture  Act"  of  1886;  and  defendant 
<)ontending  that  the  act  of  1886  was  constitutional  and  legal,  congress 
having  expressly  reserved  the  power  to  forfeit  in  section  9  of  the  act 
of  1866;  that  that  power  existed  even  if  no  such  reservation  was 
intended  to  be  made ;  and  that  the  purpose  of  the  mortgage  act  was 
only  to  remove  all  doubt  as  to  the  right  to  mortgage,  and  thus  to  aid 
the  company  in  obtaining  funds  to  construct  its  road;  that  the  mort- 
gagees took  only  such  title  as  the  company  had,  under  the  granting 
act,  subject  to  the  right  of  the  United  States  to  forfeit;  and  that 
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their  rights  and  equities  were  not  before  the  oonrt  for  its  oonsidera' 
tion, — Held:  Congress  had  the  power  to  pass  the  act  of  Jaly  6, 1886, 
declaring  a  forfeiture  of  the  unearned  lands,  for  breach  of  the  con- 
ditions imposed  by  the  granting  act  of  July  27,  1866. 

IS.  It  was  not  the  intention  of  congress,  by  the  mortgage  act  of  1871,  to 
extend  the  time  within  which  the  defendant  company  might  complete 
its  road.  The  purpose  of  that  act  was  only  to  declare  the  right  of 
the  company  to  mortgage  its  property,  including  the  lands,  and  as  an 
assurance  to  capitalists,  or  those  who  might  invest  in  its  bonds,  that 
no  advantage  would  be  taken  of  the  breach  theretofore  suffered. 

Erbob,  from  a  judgment  in  favor  of  defendant,  to 
the  Fourth  Judicial  District  Court,  San  Miguel  County. 
Judgment  affirmed;  Lee  and  Seeds,  JJ.,  dissenting. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fbake  Spbingeb  for  plaintiflE  in  error. 

Long  &  Fobt  for  defendant  in  error. 

If  there  is  a  time  specified  within  which  conditions 
must  be  performed,  they  can  not  be  performed  after- 
ward. Tied.  Real.  Prop.,  sec.  274. 

In  a  grant  like  the  one  under  consideration  time  is 
of  the  essence  of  the  contract.  Southern  Pac.  B'y  Co. 
V.  Esquibel,  5  N.  M.  (Gil.)  141. 

The  grant  should  be  construed  favorably  to  the 
United  States.  Grant  v.  Leet,  96  Am.  Dec.  403 ;  Sli- 
dell  V.  Granjean,  111  U.  S.  Eep.  437. 

It  is  not  necessary  to  reserve  in  the  act  power  to 
declare  a  forfeiture.  The  right  of  forfeiture  results 
from  a  failure  to  perform  the  conditions  subsequent, 
and  is  also  maintainable  on  the  ground  of  public 
policy.  Famsworth  et  al.  v.  Min.  &  Pac.  R'y  Co.,  92 
U.  S.  66.     See,  also,  2  Wash.  Real  Prop.,. pp.  10,  13. 

The  case  of  Southern  Pac.  R'y  Co.  v.  Esquibel,  5 
N.  M.  123,  is  conclusive  in  this  court  against  the  plain- 
tiff. 

Fall,  J. — This  is  an  action  of  ejectment,  brought 
by  the  plaintiff  in  error  to  recover  possession  of  one 
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hundred  and  twenty  acres  of  land  situated  in  San 
Miguel  county,  New  Mexico.  The  plaintiflE  claims  title 
under  act  of  congress  of  July  27,  1866,  the  provisions 
of  which  necessary  to  be  considered  in  this  cause  are 
as  follows:  **Be  it  enacted, '^  etc. :  **  Section  1.  That 
John  Brown  ♦  *  ♦  John  0.  Fremont  •  ♦  * 
and  all  such  other  persons  who  shall  be  associated  with 
them  and  their  successors,  are  hereby  created  and 
erected  into  a  body  corporate  and  politic  in  deed  and 
in  law,  by  the  name,  style,  and  title  of  the  Atlantic  & 
Pacific  Railroad  Company,  and  by  that  name  shall  have 
perpetual  succession,  and  shall  be  able  to  sue,  plead, 
and  be  impleaded,  defend  and  be  defended,  in  all  courts 
of  law  and  equity  within  the  United  States,  and  may 
make  and  have  a  company  seal,  and  said  corporation 
is  hereby  authorized  and  empowered  to  lay  out,  locate, 
construct,  furnish,  maintain,  and  enjoy  a  continuous 
railroad  and  telegraph  line,  with  the  appurtenances, 
namely:  Beginning  at  or  near  the  town  of  Springfield, 
in  the  state  or  Missouri ;  then  to  the  western  boundary 
of  said  state,  and  thence  by  the  most  eligible  railroad 
route  as  shall  be  determined  by  said  company,  to  a 
point  on  the  Canadian  river;  thence  to  the  town  of 
Albuquerque,  on  the  River  del  Norte,  and  thence  by  the 
way  of  the  Agua  Frio,  or  other  suitable  pass,  to  the 
head  waters  of  the  Colorado  Chiquito,  and  thence  along^ 
the  thirty-fifth  parallel  of  latitude,  as  near  as  may  be 
found  most  suitable  for  a  railway  route,  to  the  Colo- 
rado river  at  such  point  as  may  be  selected  by  said 
company  for  crossing;  thence  by  the  most  practicable 
and  eligible  route  to  the  Pacific,  The  said  company 
shall  have  the  right  to  construct  a  branch  from 
the  point  at  which  the  road  strikes  the  Canadian 
river,  eastwardly,  along  the  most  suitable  route  as 
selected,  to  a  point  on  the  western  boundary  line  of 
Askansas,  at  or  near  the  town  of  Van  Buren. 
And  the  said  company  is  hereby  vested  with  all  the 
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powers,  privileges,  and  immunities  necessary  to  carry 
into  effect  the  purposes  of  this  act  as  herein  set 
forth.  The  capital  stock  of  said  company  shall  consist 
of  one  million  shares  of  one  hundred  dollars  each, 
which  shall  in  all  respects  be  deemed  personal  prop- 
erty, and  shall  be  transferable  in  such  manner  as  the 
laws  of  said  corporation  shall  provide, '*  etc.  (Various 
details  relating  to  the  organization  of  the  company. ) 
''Sec.  2.  And  be  it  further  enacted:  That  the  right  of 
way  through  the  public  lands  be,  and  the  same  is,  hereby 
granted  to  the  said  the  Atlantic  &  Pacific  Railroad 
Company,  its  successors  and  assigns,  for  the  construc- 
tion of  the  railroad  and  telegraph  line  as  proposed ;  and 
the  right,  power,  and  authority  is  hereby  given  to  said 
corporation  to  take  from  the  public  lands  adjacent  to 
the  line  of  said  road,  material  of  earth,  stone,  timber, 
etc.,  for  the  construction  thereof.  Said  way  is  granted 
to  said  railroad  to  the  extent  of  one  hundred  feet  in 
width  on  each  side  of  said  railroad  where  it  may  pass 
through  the  public  domain,  including  all  necessary 
grounds  for  station  buildings,  workshops,  depots,  ma- 
chine shops,  switches,  side  tracks,  turntables,  and 
water  stations ;  and  the  right  of  way  to  be  exempt  from 
taxation  within  the  territories  of  the  United  States. 
The  United  States  shall  extinguish  as  rapidly  as  may 
be  consistent  with  public  policy,  and  the  welfare  of  the 
Indians,  and  only  by  their  voluntary  cession,  the 
Indian  title  to  all  lands  falling  under  the  operation  of 
this  act  and  acquired  in  the  donation  to  the  road  named 
in  the  act.  Sec.  3.  And  be  it  further  enacted:  That 
there  be,  and  hereby  is,  granted  to  the  Atlantic  &  Pa- 
cific Railroad  Company,  its  successors  and  assigns,  for 
the  purpose  of  aiding  in  the  construction  of  said  rail- 
road and  telegraph  line  to  the  Pacific  coast,  and  to 
secure  the  safe  and  speedy  transportation  of  the  mails, 
troops,  munitions  of  war,  and  public  stores  over  the 
route  of  said  line  and  its  branches,  every  alternate  sec- 
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tion  of  public  land,  not  naineral,  designated  by  odd 
numbers  to  the  anniount  of  twenty  alternate  sections  per 
mile  on  each  side  of  said  railroad  line  as  said  company 
may  adopt  through  the  territories  of  the  United  States, 
and  ten  alternate  sections  of  land  per  mile  on  each  side 
of  said  railroad,  whenever  it  passes  through  any  state, 
and  whenever  on  the  line  thereof,  the  United  States 
have  full  title,  not  reserved,  sold,  granted,  or  other- 
wise appropriated,  and  free  from  preemption  or  other 
claims  or  rights,  at  the  time  the  line  of  said  road  is 
designated  by  plat  thereof,  filed  in  the  office  of  the 
commissioner  of  the  general  land  office.  •  •  •  And 
provided  further,  that  no  money  shall  be  drawn  from 
the  treasury  of  the  United  States  to  aid  in  the  construc- 
tion of  the  said  Atlantic  &  Pacific  Railroad."  Section 
4  provides  the  manner  in  which  the  railroad  shall  be 
examined  by  commissioners  and  accepted,  and  patent^s 
for  lands  issue  as  the  road  is  constructed.  Section  5 
provides  how  the  road  shall  be  built.  Section  6  pro- 
vides for  surveying  of  the  land  grant  by  order  of  the 
president,  and  withdraws  from  sale,  entry,  or  preemp- 
tion  the  said  lands.  ^'Sec.  8.  And  be  it  further  enacted : 
That  each  and  every  grant,  right,  and  privilege  herein, 
are  so  made  and  given  to,  and  accepted  by,  said  Atlan- 
tic and  Pacific  Railroad  Company  upon,  and  subject  to, 
the  following  conditions,  namely:  That  said  company 
shall  commence  the  work  on  said  road  within  two  years 
from  the  approval  of  this  act  by  the  president,  and 
shall  complete  not  less  than  fifty  miles  per  year  after 
the  second  year,  and  shall  construct,  equip,  furnish, 
and  complete  the  main  line  of  the  whole  road  by  the 
fourth  day  of  July,  A.  D.  1878.  Sec.  9.  And  be  it 
further  enacted:  That  the  United  States  make  the 
several  conditional  grants  herein,  and  that  the  said 
Atlantic  &  Pacific  Railroad  Company  accept  the  same 
upon  the  further  condition  that  if  the  said  railroad 
make  any  breach  in  the  conditions  hereof,  and  allow 
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the  same  to  continue  for  upwards  of  one  year,  then  and 
in  such  case  at  any  time  hereafter,  the  United  States 
may  do  any  and  all  acts  and  things  which  may  he 
needful  and  necessary  to  insure  a  speedy  completion  of 
the  said  road.''  **Sec.  11.  And  be  it  further  enacted: 
That  the  said  Atlantic  &  Pacific  Railroad,  or  any  part 
thereof,  shall  be  a  post  route  and  military  road,  subject 
to  the  use  of  the  United  States  for  postal,  military, 
naval,  and  all  other  government  service,  and  also  sub- 
ject to  such  regulations  as  congress  may  impose 
restricting  the  charges  for  such  government  transpor- 
tation.'' ^'Sec.  19.  And  be  it  further  enacted :  That 
unless  the  said  Atlantic  &  Pacific  Railroad  Company 
shall  obtain  bona  fide  subscriptions  to  the  stock  of  said 
company  to  the  amount  of  one  million  dollars,  with 
ten  per  centum  paid,  within  two  years  after  the  pas- 
sage of,  and  approval  of,  this  act,  it  shall  be  null  and 
void.  Sec.  20.  And  be  it  further  enacted :  That  the 
better  to  accomplish  the  object  of  this  act,  namely,  to 
promote  the  public  interest  and  welfare,  by  the  con- 
struction of  said  railroad  and  telegraph  line,  and  keep- 
ing the  same  in  working  order,  and  to  secure  to  the  gov- 
ernment at  all  times,  but  particularly  in  time  of  war,  the 
use  and  benefits  of  the  same  for  postal,  military,  and 
other  purposes,  congress  may  at  any  time,  having  due 
regard  for  the  rights  of  the  said  Atlantic  &  Pacific 
Railroad  Company,  add  to,  alter,  amend,  or  repeal  this 
act."  The  defendant  in  error  relied  upon  a  United 
States  patent  issued  December  10,  1891.  There  is  no 
conflict  of  testimony  as  to  the  facts  upon  which  the 
rights  of  the  parties  depend.  The  cause  was  tried  by 
a  jury,  and  a  verdict  of  not  guilty  returned.  Judgment 
accordingly  entered,  from  which  plaintiflE  sues  out  writ 
of  error  to  this  court.  Errors  assigned  are:  The  rul- 
ings of  the  district  court  admitting  in  evidence  defend- 
ant's patent,  refusing  to  direct  the  jury  to  find  for  the 


366  Atl.  &  Pao.  R'y  Co.  v.  Mingus.     [7  N.  M. 

plaintiflE,  refusing  the  instructions  requested  by  plain- 
tiflE,  and  directing  the  jury  to  find  for  the  defendant. 

There  is  no  question  here  as  to  the  proper  organi- 
zation of  the  company,  including  the  subscription  to 
the  stock  within  the  time  fixed.  The  company  surveyed 
and  located  its  route,  and  filed  its  plats  from  time  to 
time,  and  the  alternate  sections  of  land  within  the  forty 
mile  limit  on  each  side  of  the  located  line  were  with- 
drawn by  order  of  the  president,  in  accordance  with 
the  provisions  of  section  6  of  the  act.  By  the  eighth 
section  of  the  act  the  company  was  required  to  com- 
mence construction  within  two  years  from  the  date  of 
the  approval  of  the  same,  and  to  build  not  less  than 
fifty  miles  of  railroad  each  year  thereafter,  and  to  com- 
plete the  ''whole  road''  by  July  4,  1878.  On  April  20, 
1871,  up  to  which  date  the  company  had  not  complied 
with  its  contract  in  reference  to  the  annual  construction 
required,  an  act  of  congress  was  approved,  which  is  as 
follows,  viz. :  '*An  act  to  enable  the  Atlantic  &  Pacific 
Railroad  Company  to  mortgage  its  road.  Be  it  enacted, '^ 
etc. :  **That  the  Atlantic  &  Pacific  Railroad  Company, 
organized  under  act  of  congress  of  July  twenty-seventh, 
eighteen  hundred  and  sixty-six,  is  hereby  authorized 
to  make  and  issue  its  bonds  in  such  form  and  manner, 
for  such  sums,  payable  at  such  times,  and  bearing  such 
rate  of  interest,  and  to  dispose  of  them  on  such  terms 
as  its  directors  may  deem  advisable ;  and  to  secure  said 
bonds,  the  said  company  may  mortgage  its  road,  equip- 
ment, lands,  franchises,  privileges,  and  other  rights 
and  property,  subject  to  such  terms,  conditions,  and 
limitations,  as  its  directors  may  prescribe.  As  proof 
and  notice  of  the  legal  execution  and  eflEectual  deliveiy 
of  any  mortgage  hereafter  made  by  said  company,  it 
shall  be  filed  and  recorded  in  the  office  of  the  secretary 
of  the  interior:  provided,  that  if  the  company  shall 
hereafter  suffer  any  breach  of  the  conditions  of  the  act 
above  referred  to,  under  which  it  is  organized,  the 
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rights  of  those  claiming  under  any  mortgage  made  by 
the  company  to  the  lands  granted  to  it  by  said  act  shall 
extend  only  to  so  much  thereof  as  shall  be  coterminous 
with,  or  appertain  to,  that  part  of  the  said  road  which 
shall  have  been  constructed  at  the  time  of  the  foreclos- 
ure of  said  mortgage."  After  the  passage  of  this  act 
the  company  executed  mortgages  to  secure  bonds  due 
at  various  times  from  1901  to  1922,  the  greater  number 
of  those  bonds  being  guarantied  by  the  St.  Louis  &  San 
Erancisco,  and  Atchison,  Topeka  &  Santa  Fe  Railroad 
Companies.  The  interest  on  the  bonds  has  been  paid, 
and  no  breach,  apparently,  made  in  the  conditions  of 
the  mortgage,  except  failure  to  construct  the  road  with 
due  diligence.  Up  to  July  4,  1878,  the  date  fixed  for 
the  completion  of  the  road  by  the  act  of  1866,  the  com- 
pany had  completed  less  than  one  hundred  and  twenty- 
five  miles  of  road,  all  told;  but  prior  to  July  6,  1886,  it 
completed  five  hundred  and  sixty  miles  from  Albu- 
querque west,  and  about  fifty  miles,  as  claimed,  in  the 
Indian  territory.  The  line  from  Sepulpa,  about  one 
hundred  and  twenty-five  miles  from  the  initial  point, 
Springfield,  to  Albuquerque,  and  from  Mojave,  five 
hundred  and  sixty  miles  west  of  Albuquerque,  remains 
to  the  present  time  uncompleted.  On  July  6,  1886, 
congress  passed  the  following  act,  viz. :  **Be  it  enacted 
by  the  senate  and  house  of  representatives  of  the 
United  States  of  America,  in  congress  assembled,  that 
all  the  lands,  excepting  the  right  of  way  and  the  right, 
power,  and  authority  given  to  said  corporation  to  take 
from  the  public  lands  adjacent  to  the  line  of  said  road 
material  of  earth,  stone,  timber,  and  so  forth,  for  the 
construction  thereof,  including  all  necessary  grounds 
for  station  buildings,  workshops,  depots,  machine  shops, 
switches,  side  tracks,  turntables,  and  water  stations, 
heretofore  granted  to  the  Atlantic  &  Pacific  Railroad 
Company,  by  an  act  entitled,  'An  act  granting  lands  to 
aid  in  the  construction  of  a  railroad  and  telegraph  line 
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from  the  states  of  Missouri  and  Arkansas  to  the  Pacific 
coast/  approvedJuly  twenty-seventh,  eighteen  hundred 
and  sixty-six,  and  subsequent  acts  and  joint  resolutions 
of  congress,  which  are  adjacent  to,  and  coterminous 
with,  the  uncompleted  portions  of  the  main  line  of  said 
road,  embraced  within  both  the  granted  and  indemnity 
limits,  as  contemplated  to  be  constructed  under  and  by 
the  provisions  of  the  said  act  of  July  twenty-seventh, 
eighteen  hundred  and  sixty-six,  and  acts  and  joint 
resolutions  subsequent  thereto  and  relating  to  the  con- 
struction of  said  road  and  telegraph,  be  and  the  same 
are  hereby  declared  forfeited  and  restored  to  the  public 
domain.  Approved  July  6,  1886.''  After  the  passage 
of  this  act,  all  the  lands  which  had  been  prior  to  that 
time  set  aside  and  withdrawn  under  the  act  of  1866 
were  restored  to  the  public  domain,  except  those  oppo- 
site and  coterminous  with  the  road  actually  constructed. 
Among  the  lands  so  restored  was  the  tract  now  in  ques- 
tion. 

The  question  upon  which  we  now  have  to  pass  is 
solely  that  of  the  validity  or  constitutionality  of  the 

act  of  1886,   known  as   the   * 'Forfeiture 


!  Validity  of  "For 

feiture  Act* 
July  6,  i8S6. 


'  fcilure  Act"  of '  Act.''     If  thc  act  is  invalid  or  unconsti- 


tutional, the  plaintiff  should  recover,  for 
the  grant  was  undoubtedly  a  grant  in  praesenti ;  float- 
ing, it  is  true,  but  becoming  fixed  upon  the  perform- 
ance by  the  grantee  of  the  conditions  prescribed, 
and,  when  so  fixed,  taking  effect  as  of  the  date  of  the 
granting  act.  Schulenberg  v.  Harriman,  21  Wall.  44, 
60;  Leavenworth,  etc.,  R'y  Co.  v.  U.  8.,  92  U.  8.  733, 
741.  The  title  of  the  grantee  under  such  an  act  is 
superior  to  a  United  States  patent  issued  for  lands 
within  the  grant  limits,  acquired  subsequent  to  the  date 
of  the  act.  Wright  v.  Roseberry,  121  U.  8.  488, 7  8up. 
Ct.  Rep.  985;  U.  8.  v.  Southern  Pac.  R'y  Co.,  146  U. 
8.  593,  13  Sup.  Ct.  Rep.  163,  and  authorities  supra. 
Defendant  in  error  contends  that  the  forfeiture  act  of 
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1886  is  constitutional  and  legal ;  that  under  section  9 
of  the  act  of  1866  power  is  expressly  reserved  to  con* 
gress  to  forfeit,  and  that  such  power  exists  even  if  no 
such  reservation  was  intended  to  be  made ;  that  the 
mortgage  act  of  1871  is  only  declarative  of  the  right  to 
mortgage,  and  its  purpose  was  to  remove  all  doubt  of 
that  right,  and  thus  aid  the  company  in  obtaining  funds 
with  which  to  construct  tlie  road ;  that  the  mortgagees 
took  only  the  title  vested  in  the  company  by  the  terms 
of  the  granting  act,  subject  to  the  right  of  the  United 
States  to  forfeit,  and  that  the  rights  or  equities  of  the 
mortgagees  are  not  now  for  the  consideration  of  this 
court.  Plaintiff  admits  that  if  no  right  to  forfeit  had 
been  reserved,  and  no  consequences  of  a  breach  declared 
in  the  granting  act,  the  right  to  forfeit  would  exist ;  but 
contends  that,  with  the  consequences  of  the  breach 
expressly  declared,  these  alone  can  ensue  from  a  breach 
and  exclude  the  right  to  forfeit.  Plaintiff  also  insists 
that  the  government  failed  to  comply  with  its  part  of 
the  contract,  as  expressed  in  the  grant,  in  reference  to 
Indian  titles,  and  that  this  failure  of  the  grantor  is 
largely  responsible  for  the  delay  of  construction  by  the 
grantee,  and  that  the  forfeiture  act  should  not  have 
been  passed.  Plaintiff  further  contends  that  the  pro- 
visions of  the  mortgage  act  of  1871  show  clearly  that  it 
was  not  the  intention  of  congress  to  reserve  the  power 
to  forfeit  in  the  act  of  1866,  and,  further,  that  the  mort- 
gage act  created  a  new  contract,  extending  expressly 
the  term  within  which  the  grantee  was  to  complete  con- 
struction, and  that  under  its  provisions  contracts  have 
been  made  which  are  violated  by  the  forfeiture  act  of 
1886. 

This  court  in  the  case  of  Railroad  Co.  v.  Esquibel, 
5  N.  M.  123,  cited  and  relied  on  by  counsel  for 
the  defendant  in  error,  held  that  *'time  was  of  the 
essence  of  the  contract,''  and  in  construing  a  clause 

Vol.  7  n.  m.— 24 
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in  the  Texas  Pacific  act,  similar  to  section  9  of  the 
grant  act  of  1866,  declared  that  the  clause  was  for  the 
benefit  of  the  government,  and  not  of  the  company. 
The  purpose  for  which  this  grant  was  made  is  repeat- 
edly declared  in  the  different  sections  of  the  act ;  that 
is,  **to  aid  in  the  construction  of  a  road,  to  secure  the 
safe  and  speedy  transportation  of  the  mails,  troops, 
munitions  of  war,  and  public  stores  to  the  Pacific 
coast.''  Section  20  of  the  act  provides  that  to  '^better 
accomplish"  the  objects  thereof,  namely,  *'to  promote 
the  public  interest  and  welfare,''  etc.,  and  to  **secure 
to  the  government  at  all  times  *  *  *  the  use  and  ben- 
efit of  the  same  [railroad  and  telegraph  lines]  for  postal, 
military  and  other  purposes,  congress  may  at  anytime, 
having  due  regard  to  the  rights  of  said  Atlantic  & 
Pacific  Railroad  Company,  add  to,  alter,  amend,  or 
repeal  this  act."  What  stronger  reservation  could  be 
desired?  Are  we  to  say,  in  the  face  of  the  provisions 
of  sections  9  and  20,  that  the  legislature  and  the  courts 
are  to  have  '*due  regard  for  the  rights  of  the  grantee," 
and  no  regard  whatsoever  for  the  rights  of  the  United 
States  or  of  the  public,  and  shall  not  consider  the  public 
welfare,  which  is  expressly  declared  to  be  the  object 
for  which  this  enormous  grant  was  made?  Are  we  to 
say  that  the  congress  of  the  United  States  intended  to 
create  a  corporation,  give  it  the  breath  of  everlasting 
life,  grant  to  it  sovereign  powers  of  eminent  domain, 
endow  it  with  a  princely  estate  vaster  than  a  kingdom 
of  the  old  world,  and  set  it  above  the  laws,  above  the 
courts,  above  the  people,  above  the  government,  mak- 
ing the  ''thing"  greater  than  its  creator?  It  is  true 
that  "a  corporation  created  by  the  legislature,  and 
endowed  with  certain  powers  and  functions  and  prop- 
erty,  the  legislature  reserving  no  interest  in  that  which 
is  given  them,  and  no  control  over  the  succession 
of  persons  who  form  the  corporation,  or  over  the  exer- 
cise of  their  functions,  such  a  corporation  is  a  private 
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corporation,  to  whom  a  franchise  has  been  given  by  a 
grant  which  is  an  executed  contract,  and  that  any 
deprivation  of  their  property,  or  any  disturbance  or 
denial  of  their  rights  and  functions,  impairs  the  obli- 
gations of  contracts.^'  3  Pars.  Cont.  531;  College  v. 
Woodward,  4  Wheat.  519.  It  is  also  ''a  settled  rule, 
of  construction  that  public  grants  are  to  be  construed 
strictly,''  and,  where  the  public  interest  is  concerned, 
*'any  ambiguity  in  the  terms  of  the  contract  must 
operate  against  the  company  and  in  favor  of  the  pub- 
lic.'' Richmond  R'y  Co.  v.  Louisa  R'y  Co.,  13  How.  81. 
Chief  Justice  Taney  said:  '*The  continued  existence  of 
a  government  would  be  of  no  great  value  if,  by  impli- 
cations and  presumptions,  it  was  disarmed  of  the  pow- 
ers necessary  to  accomplish  the  ends  of  its  creation, 
and  the  functions  it  was  designed  to  perform  transferred 
to  the  hands  of  privileged  corporations."  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  584;  also  2 
Inst.  496;  Canal  Co.  v.  Wheeley,  2  Barn.  &  Adol.  792. 
In  the  case  of  Northern  Pac.  R'y  Co.  v.  Traill  Co.,  115 
U.  S.  601,  6  Sup.  Ct.  Rep.  201,  section  20  of  the  act 
creating  the  Northern  Pacific  Railroad  Company,  ex- 
actly similar  to  section  20  of  the  act  under  which  the 
plaintiff  company  received  its  grant,  was  held  to  reserve 
to  the  United  States  the  power  to  pass  an  act  declaring 
that  no  land  granted  to  the  company  should  be  con- 
veyed, although  earned,  until  the  expense  of  survey  of 
such  lands  had  been  paid  by  the  company.  It  was  urged 
that  this  last  act  was  unconstitutional,  upon  the  same 
ground  as  taken  in  the  case  at  bar,  and,  indeed,  it  was 
so  held  by  the  supreme  court  of  Minnesota;  but  the 
supreme  court,  by  Justice  Miller,  held  that  section  20 
**conf erred  this  power  on  congress,"  by  which  not  only 
was  the  grantee  divested  of  its  lands,  but  the  taxing 
power  of  a  municipal  government  denied. 

Did  congress,  by  the  mortgage  act  of  1871,  extend 
the  time  during  which  the  road  might  be  completed? 
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It  is  strongly  contended  that  this  was  the  intent,  and 

is  the  eflEect,  of  the  act  in  question.     There  is  some 

GRANT  of  authori.  ambiguity  in  the  proviso  of  the  act,  and, 

2te?  ESJSTS    there  being  necessity  for  judicial  construe- 

condition.  <•  *i    *  ij  ••xx 

tion,  it  is  our  duty,  as  we  conceive  it,  to 
consider  the  proviso  in  question  together  with  the  entire 
act,  as  well  as  the  granting  act  to  which  it  refers.  It 
is  urged  that  the  company  possessed  the  power  to  mort- 
gage its  franchises,  property,  lands,  etc.,  before  this 
declaration  by  congress.  This  may  be  true,  but  there 
was  evidently  some  doubt  upon  the  subject.  Power 
was  granted  them  expressly  to  sue  and  be  sued,  etc., 
and  they  were  ''vested  with  all  the  powers,  privileges, 
and  immunities  necessary  to  carry  into  effect  the  pur- 
poses of  this  act  as  herein  set  forth.''  As  shown  from 
the  record,  the  company  had  incurred  a  debt  in  1871, 
were  compelled  to  secure  funds,  and  the  act  was  passed. 
It  is  reasonable  to  presume  that  it  was  passed  at  the 
request  of  the  company.  Now,  if  it  was  the  intention 
of  congress  to  do  something  more  than  afSrm  the  right 
to  mortgage ;  if  it  was  conscience  stricken  at  the  failure 
of  the  government  to  comply  with  its  contract,  as  is 
urged — why  was  not  a  plain,  direct  declaration  to  this 
effect  made?  Why  was  the  only  intimation  to  this 
effect  contained  in  the  act  the  following:  ''Provided, 
that  if  the  company  shall  hereafter  suffer  any  breach  of 
the  conditions  of  the  act  above  referred  to,  under  which 
it  is  organized,  the  rights  of  those  claiming  under  any 
mortgage,"  etc.,  "shall  extend  only  to  so  much  thereof 
[lands]  as  shall  be  coterminous  with,  or  appertain  to, 
that  part  of  the  said  road  which  shall  have  been  con- 
structed at  the  time  of  the  foreclosure  of  said  mort- 
gage?'' When  this  act  was  passed  the  company  was  in 
default.  It  had  "suffered  a  breach"  in  having  con- 
structed in  five  years  only  thirty-four  miles  of  road ; 
and,  from  the  terms  of  the  act,  it  is  apparent  that  con- 
gress intended  to  assure  capitalists  that  no  advantage 
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i^ould  be  taken  then  of  this  breach,  hence  the  use  of 
the  word  '' hereafter. ''  If  it  was  intended  to  grant 
further  and  indefinite  time  to  the  company  in  which  to 
construct  the  road,  why  was  the  expression  used,  ** here- 
after suflEer  any  breach  of  the  conditions  of  the  act 
above  referred  to  under  which  it  is  organized!''  Was 
this  not  clearly  and  distinctly  a  recognition  and  reaf- 
firmance  of  the  conditions  under  which  the  company 
acquired  its  grant,  with  an  assurance  that  no  advantage 
would  be  taken  of  the  breach  already  suflEered?  Did. 
not  congress  suppose,  as  a  matter  of  course,  that  any 
mortgage  would  contain  a  condition  of  foreclosure  upon 
breach  of  condition  of  the  grant  as  well  as  upon  failure 
to  pay  interest?  Was  this  not  done  in  the  mortgages 
by  the  terms  of  which  the  party  of  the  first  part  binds 
itself  to  construct  the  road  with  due  diligence,  and  the 
second  party  reserves  power  to  take  possession  and 
foreclose  for  any  breach  of  the  conditions  of  the  mort- 
gage? Would  not  any  court  construe  **due  diligence" 
in  this  case  to  mean  within  the  time  limited  in  the 
granting  act?  It  has  been  strongly  urged  that  up  to 
the  present  time  the  mortgages  could  not  have  been 
foreclosed.  This  contention  is  not  sustained  by  the 
facts  as  shown  in  the  record.  To  sustain  the  conten- 
tion of  plaintiflf,  we  must  not  consider  any  portion  of 
the  mortgage  act  except  the  last  four  words  of  the  pro- 
viso. We  must  not  consider  at  all  the  granting  act. 
We  must  not  look  to  the  evident  intention  of  the 
mortgagor  and  mortgagee,  and  their  construction  of 
the  act.  We  must  give  the  four  words,  standing  alone, 
referred  to,  a  strained  construction,  which  would 
result  in  divesting  the  United  States  of  forty-odd  mil- 
lions of  acres  of  land  forever,  or  at  least  during  the 
pleasure  of  the  mortgagees,  without  promoting  in  any 
«ense  the  object  for  which  the  grant  was  made;  and  we 
must  declare  unconstitutional  an  act  of  congress,  passed 
after  mature  deliberation,  careful  investigation,  and  with 
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a  thorough  knowledge  of  every  phase  of  the  case,  as 
shown  by  the  report  accompanying  the  forfeiture  bill. 
The  grant  would  remain  suspended  in  mid  air,  as  it 
were,  until  the  Atchison,  Topeka  &  Santa  Fe  Eailroad 
Company,  bondholder,  graciously  saw  fit  to  foreclose 
its  mortgage,  or  to  construct  the  road  at  its  own  pleas- 
ure; and  in  the  meantime  no  settler  could  obtain  a 
homestead  thereon,  and  no  county  or  state  revenue 
could  be  derived  therefrom  by  taxation.  The  conten- 
tion of  plaintiff  is  equivalent  to  the  proposition  that 
this  mortgage  act  is  a  license  coupled  with  a  grant. 
We  think  it  a  license,  and,  if  correct,  as  Lord  Chief 
Justice  Vaughan  said  in  Thomas  v.  Sorrell,  Vaughan, 
330,  '*a  dispensation  or  license  properly  passeth  no 
interest  nor  alters  or  transfers  any  property  in  any- 
thing."  We  construe  this  proviso  by  the  rule  laid 
down  by  an  eminent  English  chancellor:  **If  you  find 
the  first  words  have  a  clear  meaning,  but  those  that 
follow  are  inconsistent  with  them,  to  reject  the  latter.'' 
It  is  true  that  we  must  consider  not  only  the  contract 
of  the  United  States  with  the  corporation,  but  also  the 
rights  of  parties  contracting  with  the  corporation.  2 
Mor.  Priv.  Corp.,  sec.  1047;  Black,  Const.  Prohib.  16. 
But  here  the  mortgagee  was  by  the  very  terms  of  the 
mortgage  act  put  upon  notice  of  the  condition  of  the 
granting  act,  and  further  notified,  as  we  construe  it,  to 
this  effect:  '*At  the  time  of  the  foreclosure  of  your 
mortgage,  if  a  breach  has  been  committed,  your  rights 
will  only  pertain  to  lands  actually  earned  at  the  time 
we  take  advantage  of  such  breach."  This  construction 
is  not  so  much  strained  as  that  contended  for  by  plain- 
tiff, is  in  conformity  with  the  best  interests  of  public 
policy,  agrees  with  the  conditions  of  the  granting  act, 
and  is  in  accord  with  the  intent  of  congress  as  expressed 
by  the  act  of  1866  and  the  forfeiture  act  of  1886. 

Where  there  are  two  statutes,  the  one  granting 
certain  powers  or  privileges,  and  the  latter  extending 
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the  power  to  different  subjects,  even  without  mention- 
ing the  limitations  of  the  former  act  to  the  subject  of 
its  grants,  these  limitations  may  by  construction  be 
held  to  attach  to  the  new  subjects,  when  such  construc- 
tion is  in  consonance  with  the  manifest  intention  of  the 
legislature.  Chamberlain  v.  Chamberlain,  43  N.  Y.  424. 
Mr.  Justice  Field  said:  "Instances  without  num- 
ber exist  when  the  meaning  of  words  in  a  statute  has 
been  enlarged  or  restricted  and  qualified  to  carry  out 
the  intention  of  the  legislature.^*  Eureka  Con.  Min. 
Co.  V.  Richmond  Min.  Co.,  4  Sawy.  302;  Eeiche  v. 
Smythe,  13  Wall.  162.  Where  the  scope  of  a  general 
provision  is  the  subject  of  consideration,  there  is  always 
a  leaning,  not  only  to  prevent  obscurity,  but  injustice, 
for  neither  can  be  presumed  to  be  intended.  Board  v. 
Spackman,  13  Q.  B.  Div.  878;  Murray  v.  Gibson,  15 
How.  421.  The  intention  of  the  act  is  what  should  be 
sought  for,  and  the  intent  will  always  prevail  over  the 
literal  sense  of  its  terms.  Cearfoss  v.  State,  42  Md. 
406;  Reynolds  v.  Holland,  35  Ark.  56.  When  two 
portions  of  an  act  of  legislative  grant  are  repugnant  or 
in  conflict,  the  established  rule  is  that  the  former  pre- 
vails over  the  latter.  Fore  v.  Williams,  35  Miss.  522 ; 
In  re  Second  Ave.  Church,  66  N.  Y.  — ..  It  seems 
consonant  with  reason  and  good  sense  that  a  proviso, 
being  properly  intended  to  limit  the  language  of  the 
legislature,  will  not  be  construed  to  intend  by  doubtful 
words  to  enlarge  or  extend  the  act  or  portion  of  an  act 
to  which  it  is  attached  and  this  appears  to  be  the  set- 
tled rule.  Suth.  St.  Const.  297;  In  re  Webb,  24  How. 
Pr.  247;  U.  S.  v.  Dickson,  15  Pet.  141;  State  v.  Kelly, 
34  N.  J.  Law,  75.  It  being  settled  beyond  contraven- 
tion that  a  legislative  grant  is  to  be  construed  strictly 
in  favor  of  the  state  and  against  the  grantee,  it  neces- 
sarily follows  that  nothing  will  pass  against  the  state 
by  implication.  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420;  Rice  v.   Railroad  Co.,  1  Black, 
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358;  Buggies  v.  Illinois,  108  U.  S.  536,  2  Sup.  Ct. 
Rep.  832;  Gaines  v.  Coates,  51  Miss.  335;  State  v.  South- 
ern Pac.  R.  Co.,  24  Tex.  80.  It  is  presumed  always 
that  the  lawmakers  have  a  definite  purpose  in  every 
act.  We  must  presume  here  that  the  mortgage  act  of  • 
1871  was  passed  with  a  full  understanding  of  the  pro- 
visions and  legal  effect  of  the  act  of  1866 ;  and  that 
when  congress  proceeded  to  pass  the  act  of  1886,  for- 
feiting the  unearned  lands,  but  '^having  due  regard  for 
the  rights  of  the  grantee,"  it  was  familiar  with  both 
the  prior  acts  and  legislated  knowingly.  A  part  of 
one  of  these  acts  must  be  construed  with  reference  to 
the  others  upon  the  same  subject.  If  inconsistent,  we 
must  attempt  to  harmonize;  if  the  wording  is  unam- 
biguous, and  the  meaning  clear,  we  would  not  be  at 
liberty  to  put  a  construction  upon  it  evidently  foreign 
to  the  intent  of  the  lawmakers,  no  matter  what  we 
thought  of  the  justice  of  it;  but,  if  there  is  ambiguity 
and  uncertainty,  to  arrive  at  the  intent  we  must  con- 
strue the  whole  act  and  that  to  which  it  refers  together, 
and  are  at  liberty,  certainly,  to  take  into  consideration 
all  other  acts  upon  the  same  subject.  It  has  been  well 
said  that  the  general  intent  of  the  statute  is  the  key  to 
the  meaning  of  the  parts,  and  it  is  the  iBstablished  rule 
that  the  intention  of  the  whole  act  will  control  the  con- 
struction of  the  parts.  1  Kent,  Com.  461 ;  Ogden  v. 
Strong,  2  Paine,  584;  Green  v.  State,  59  Md.  123; 
Railroad  Co.  V.  Alexandria,  17  Gratt.  176;  Burke  v." 
Monroe  Co.,  77  111.  610;  Stone  v.  Mayor,  etc.,  1  C.  P. 
Div.  691 ;  Jennings  v.  Love,  24  Miss.  249 ;  Garby  v. 
Harris,  7  Exch.  591;  Reiche  v.  Smythe,  13  Wall.  162; 
Williams  v.  McDonald,  3  Pin.  331.  Power  was  reserved 
to  congress  by  sections  9  and  20  of  the  Act  of  1866  to 
forfeit  the  grant,  or  the  unearned  portion  of  the  same, 
upon  breach.  The  mortgage  act  of  1871  was  declara- 
tive of  the  right  to  mortgage  the  property  of  the  com- 
pany, including  the  lands,  and  also,  apparently,  in  the 
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nature  of  an  assurance  that  no  advantage  would  be  taken 
of  the  breach  already  suffered.  The  act  of  1886,  for- 
feiting the  unearned  grant,  was  valid  and  constitutional. 
Judgment  below  affirmed. 

Fbeeman,  J.,  concurs. 

Lee,  J.  (dissenting). — This  is  an  action  of  eject- 
ment, brought  by  the  plaintiff  in  error  to  recover  pos- 
session of  one  hundred  and  twenty  acres  of  land  sit- 
uate in  San  Miguel  county,  New  Mexico.  The  plaintiff 
claimed  title  under  an  act  of  congress  of  July  27,  1866, 
granting  lands  to  the  Atlantic  &  Pacific  Railroad  Com- 
pany, against  which  the  defendant  relied  on  the  United 
States  patent  issued  December  10,  1891.  The  case  was 
tried  to  a  jury,  which,  under  the  direction  of  the  court, 
returned  a  verdict  of  not  guilty,  and  judgment  was 
accordingly  rendered  thereon  in  favor  of  the  defend- 
ant. Plaintiff  sued  out  a  writ  of  error  to  this  court. 
He  has  assigned  as  error  the  rulings  of  the  district 
court  admitting  in  evidence  defendant's  patent,  refus- 
ing to  direct  the  jury  to  find  for  plaintiff,  refusing  the 
instructions  requested  by  plaintiff,  and  directing  the 
jury  to  find  for  defendant.  These  various  rulings  are 
brought  before  this  court  for  review  by  exceptions 
properly  taken.  It  appears  from  an  examination  of 
the  record  that  they  all  raise  substantially  the  same 
question,  and  therefore  it  will  not  be  necessary  for  us 
to  consider  and  pass  upon  them  separately.  There  is 
no  conflict  in  the  testimony  as  to  the  facts  upon  which 
the  rights  of  the  parties  depend.  The  facts  appear  to 
be  undisputed,  and,  so  far  a&they  are  deemed  material 
to  a  decision  of  the  case,  are  as  follows: 

The  Atlantic  &  Pacific  Railroad  Company  is  a  cor- 
poration, created  by  act  of  congress,  approved  July 
27,  1866,  the  essential  provisions  of  which  are  as  fol- 
lows: ''Be  it  enacted,''  etc.:  ''Section  1.  That  John 
Brown,     •     •     •    John   C.   Fremont,     ♦     *     *    and 
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all  such  other  persons  who  shall  or  may  be  associated 
-with  them,  and  their  successors,  are  hereby  created  and 
erected  into  a  body  corporate  and  politic,  in  deed  and 
in  law,  by  the  name,  style,  and  title  of  the  Atlantic  & 
Pacific  Railroad  Company,  and  by  that  name  shall 
have  perpetual  succession,  and  shall  be  able  to  sue^ 
plead  and  be  impleaded,  defend  and  be  defended,  in  all 
courts  of  law  and  equity  within  the  United  States,  and 
may  make  and  have  a  common  seal.  And  said  cor- 
poration is  hereby  authorized  and  empowered  to  lay 
out,  locate,  construct,  furnish,  maintain  and  enjoy,  a 
continuous  railroad  and  telegraph  line,  with  the  appur- 
tenances, namely:  Beginning  at  or  near  the  town  of 
Springfield,  in  the  state  of  Missouri,  thence  to  the 
western  boundary  line  of  said  state,  and  thence  by  the 
most  eligible  railroad  route  as  shall  be  determined  by 
said  company,  to  a  point  on  the  Canadian  River,  thence 
to  the  town  of  Albuquerque,  on  the  River  del  Norte, 
and  thence,  by  way  of  the  AguaFrio,  or  other  suitable 
pass,  to  the  head  waters  of  the  Colorado  Chiquito,  and 
thence,  along  the  thirty-fifth  parallel  of  latitude,  a& 
near  as  may  be  found  most  suitable  for  a  railway  route 
to  the  Colorado  river,  at  such  point  as  may  be  selected 
by  said  company  for  crossing;  thence  by  the  most 
practicable  and  eligible  route,  to  the  Pacific.  The  said 
company  shall  have  the  right  to  construct  a  branch 
from  the  point  at  which  the  road  strikes  the  Canadian 
river  eastwardly,  aloug  the  most  suitable  route  as 
selected,  to  a  point  in  the  western  boundary  line  of 
Arkansas,  at  or  near  the  town  of  Van  Buren.  And 
the  said  company  is  hereby  vested  with  all  the  powers,, 
privileges  and  immunities  necessary  to  carry  into  effect 
the  purposes  of  this  act,  as  herein  set  forth.  The 
capital  stock  of  said  company  shall  consist  of  one  mil- 
lion shares  of  one  hundred  dollars  each,  which  shall  in 
all  respects  be  deemed  personal  property,  and  shall  be 
transferable  in  such   manner  as  the  laws  of  said  cor- 
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poration  shall  provide.''  Then  follow  various  details 
relating  to  the  organization  of  the  company.  ''Sec. 
2.  And  be  it  further  enacted:  That  the  right  of  way 
through  the  public  lands  be,  and  the  same  is  hereby, 
granted  to  the  said  Atlantic  &  Pacific  Eailroad  Com- 
pany, its  successors  and  assigns,  for  the  construction 
of  a  railroad  and  telegraph  line  as  proposed ;  and  the 
right,  power,  and  authority  is  hereby  given  to  said  cor- 
poration to  take  from  the  public  lands  adjacent  to 
the  line  of  said  road  material  of  earth,  stone,  timber, 
etc.,  for  the  construction  thereof.  Said  way  is  granted 
to  said  railroad  to  the  extent  of  one  hundred  feet  in 
width  on  each  side  of  said  railroad  where  it  may  pass 
through  the  public  domain,  including  all  necessary 
grounds  for  station  buildings,  workshops,  depots, 
machine  shops,  switches,  side  tracks,  turntables  and 
water  stations ;  and  the  right  of  way  shall  be  exempt 
from  taxation  within  the  territories  of  the  United 
States.  The  United  States  shall  extinguish  as  rapidly 
as  may  be  consistent  with  public  policy  and  the  welfare 
of  the  Indians,  and  only  by  their  voluntary  cession, 
the  Indian  title  to  all  lands  falling  under  the  operation 
of  this  act  and  acquired  in  the  donation  to  the  road 
named  in  the  act.  Sec.  3.  And  be  it  further  enacted: 
That  there  be,  and  hereby  is»  granted  to  the  Atlantic 
&  Pacific  Railroad  Company,  its  successors  and  assigns^ 
for  the  purpose  of  aiding  in  the  construction  of  said 
railroad  and  telegraph  line  to  the  Pacific  coast,  and  to 
secure  the  safe  and  speedy  transportation  of  the  mails, 
troops,  munitions  of  war,  and  public  stores,  over  the 
route  of  said  line  of  railway  and  its  branches,  every 
alternate  section  of  public  land,  not  mineral,  designated 
by  odd  numbers,  to  the  amount  of  twenty  alternate 
sections  per  mile,  on  each  side  of  said  railroad  line,  as 
said  company  may  adopt,  through  the  territories  of 
the  United  States,  and  ten  alternate  sections  of  land 
per  mile   on  each  side  of   said  railroad  whenever  it 
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passes  through  any  state,  and  whenever  on  the  line 
thereof,  the  United  States  have  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated,  and  free  from 
preemption  or  other  claims  or  rights,  at  the  time  the 
line  of  £aid  road  is  designated  by  a  plat  thereof,  filed 
in  the  office  of  the  commissioner  of  the  general  land 
office."  After  a  number  of  provisions  which  need  not 
be  quoted  here,  the  section  concludes:  *'And  provided 
further,  that  no  money  shall  be  drawn  from  the  treas- 
ury of  the  United  States  to  aid  in  the  construction  of 
the  said  Atlantic  &  Pacific  Railroad."  Section  4  pro- 
vides the  manner  in  which  the  railroad  shall  be  ex- 
amined by  commissioners  and  accepted,  and  patents 
for  lands  issue  as  the  road  is  constructed.  Section  5 
provides  how  the  road  shall  be  built.  ''Sec.  6.  And 
be  it  further  enacted :  That  the  president  of  the  United 
States  shall  cause  the  lands  to  be  surveyed  for  forty 
miles  in  width  on  both  sides  of  the  entire  line  of  said 
road  after  the  general  route  shall  be  fixed,  and  as  fast 
as  may  be  required  by  the  construction  of  said  railroad, 
and  the  odd  sections  of  land  hereby  granted  shall  not 
be  liable  to  sale  or  entry,  or  preemption,  before  or 
after  they  are  surveyed,  except  by  said  company,  as 
provided  in  this  act ;  but  the  provisions  of  the  act  of 
September,  eighteen  hundred  and  forty-one,  granting 
preemption  rights,  and  the  acts  amendatory  thereof, 
and  of  the  act  entitled,  'An  act  to  secure  homesteads  to 
actual  settlers  on  the  public  domain,'  approved  May 
twenty,  eighteen  hundred  and  sixty-two,  shall  be,  and 
the  same  are  hereby  extended  to  all  other  lands  on  the 
line  of  said  road  when  surveyed,  excepting  those 
hereby  granted  to  said  company."  "Sec.  8.  And  be 
it  further  enacted:  That  each  and  every  grant,  right, 
and  privilege  herein  are  so  made  and  given  to  and 
accepted  by  said  Atlantic  &  Pacific  Railroad  Company, 
upon  and  subject  to  the  following  conditions,  namely: 
That  the  said  company    shall    commence    work  on 
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said  road  within  two  years  from  the  approval  of  this 
act  by  the  president,  and  shall  complete  not  less  than 
fifty  miles  per  year  after  the  second  year,  and  shall  con- 
struct, equip,  furnish,  and  complete  the  main  line  of 
the  whole  road  by  the  fourth  day  of  July,  A.  D.  1878. 
Sec.  9.  And  be  it  further  enacted:  That  the  United 
States  make  the  several  conditional  grants  herein,  and 
that  the  said  Atlantic  &  Pacific  Railroad  Company 
accept  the  same,  upon  the  further  condition  that  if  the 
said  company  make  any  breach  of  the  conditions  hereof, 
and  allow  the  same  to  continue  for  upwards  of  one 
year,  then,  in  such  case,  at  any  time  hereafter,  the 
United  States  may  do  any  and  all  acts  and  things 
which  may  be  needful  and  necessary  to  insure  a  speedy 
completion  of  the  said  road.''  '*Sec.  11.  And  be  it 
further  enacted:  That  said  Atlantic  &  Pacific  Railroad, 
or  any  part  thereof,  shall  be  a  poat  route  and  military 
road,  subject  to  the  use  of  the  United  States  for  postal, 
military,  naval,  and  all  other  government  service,  and 
also  subject  to  such  regulations  as  congress  may  impose, 
restricting  the  charges  for  such  government  transpor- 
tation." '^Sec.  19.  And  be  it  further  enacted :  That 
unless  the  said  Atlantic  &  Pacific  Railroad  Company 
shall  obtain  bona  fide  subscriptions  to  the  stock  of  said 
company  to  the  amount  of  one  million  of  dollars,  with 
ten  per  centum  paid,  within  two  years  after  the  passage 
of  and  approval  of  this  act,  it  shall  be  null  and  void. 
Sec.  20.  And  be  it  further  enacted:  That  the  better 
to  accomplish  the  object  of  this  act,  namely,  to 
promote  the  public  interest  and  welfare  by  the  con- 
struction of  said  railroad  and  telegraph  line,  and  keep- 
ing the  same  in  working  order,  and  to  secure  to  the 
government  at  all  times,  but  particularly  in  time  of  war, 
the  use  and  benefits  of  the  same  for  postal,  military, 
and  other  purposes,  congress  may,  at  any  time,  having 
due  regard  for  the  rights  of  the  said  Atlantic  &  Pacific 
Railroad  Company,  add  to,  alter,  amend,  or  repeal  this 
act.'' 
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The  organization  of  the  company  and  subscription 
to  the  stock  seem  to  have  been  carried  out,  in  accord- 
ance with  the  provisions  of  the  act,  to  the  satisfaction 
of  the  government,  within  the  time  fixed,  and  the  com- 
pany was  in  numerous  ways  afterward  treated  as  being 
duly  organized  to  do  business  and  exercise  the  powers 
conferred  by  the  act  of  incorporation.  It  proceeded  to 
survey  and  locate  its  railroad  line  along  the  general 
route  prescribed  by  congress,  and  from  time  to  time 
the  plats  of  location  designating  its  line  were  filed  with 
the  secretary  of  the  interior,  as  required.  Thereupon, 
by  executive  orders  under  the  direction  of  the  presi- 
dent of  the  United  States^  the  alternate  sections  of  pub- 
lic land  within  the  forty  mile  limits  on  each  side  of  the 
located  line  were  withdrawn  from  sale,  entry,  or  pre- 
emption, as  provided  by  section  6  of  the  act  of  congress. 
Such  withdrawal  of  lands  in  the  territory  of  New 
Mexico  was  made  by  letter  of  the  secretary  of  the 
interior  May  8,  1872,  to  take  effect  from  March  12, 
1872,  the  date  of  the  filing  of  the  location  plats;  and 
the  lands  within  the  grant  limits  from  there  westward 
to  the  Pacific  ocean  were  similarly  withdrawn,  to  take 
effect  at  various  dates  in  the  year  1872.  The  price  of  the 
public  lands  in  the  even  numbered  sections  within  the 
grant  limits,  which  were  retained  by  the  government, 
was  increased  to  double  minimum,  or  $2.50  per  acre. 
By  the  eighth  section  of  the  Act  of  July  27,  1866,  the 
company  was  required  to  commence  construction  within 
two  years  from  that  date,  and  build  not  less  than  fifty 
miles  of  railroad  per  year  thereafter.  Up  to  April  20, 
1871,  it  had  built  only  seventy-five  miles  of  road.  On 
that  date  congress  passed  an  additional  act  authorizing 
the  company  to  mortgage  its  road,  franchises,  lands, 
and  other  property  to  secure  bonds  to  be  issued  to  raise 
money  for  construction.  That  act  is  as  follows:  *'An 
act  to  enable  the  Atlantic  &  Pacific  Railroad  Company 
to  mortgage  its  road.     Be  it  enacted,''  etc. :   ^*That  the 
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Atlantic  &  Pacific  Railroad  Company,  organized  under 
act  of  congress  of  July  twenty-seventh,  eighteen  hun- 
dred and  sixty-six,  is  hereby  authorized  to  make  and 
issue  its  bonds  in  such  form  and  manner,  for  such 
sums,  payable  at  such  times,  and  bearing  such  rate  of 
interest,  and  to  dispose  of  them  on  such  terms  as  its 
directors  may  deem  advisable ;  and  to  secure  such  bonds, 
the  said  company  may  mortgage  its  road,  equipment, 
lands,  franchises,  privileges,  and  other  rights  and 
property,  subject  to  such  terms,  conditions,  and  limi- 
tations, as  its  directors  may  prescribe.  As  proof  and 
notice  of  the  legal  execution  and  effectual  delivery  of 
any  mortgage  hereafter  made  by  said  company,  it  shall 
be  filed  and  recorded  in  the  office  of  the  secretary  of  the 
interior ;  provided,  that  if  the  company  shall  hereafter 
suflEer  any  breach  of  the  conditions  of  the  act  above 
referred  to,  under  which  it  is  organized,  the  rights  of 
those  claiming  under  any  mortgage  made  by  the  com- 
pany to  the  lands  granted  to  it  by  said  act  shall  extend 
only  to  so  much  thereof  as  shall  be  coterminous  with, 
or  appertain  to,  that  part  of  said  road  which  shall  have 
been  constructed  at  the  time  of  the  foreclosure  of  said 
mortgage. ' '  Under  the  authority  of  this  act  the  company 
executed  mortgages  covering  the  road  and  lands  from 
Missouri  to  Albuquerque,  New  Mexico,  to  secure  bonds 
to  the  aggregate  amount  of  $3,590,629,  and  from  Albu- 
querque to  San  Francisco  to  $16,000,000.  The  first  of 
these  includes  the  lands  in  controversy.  These  mort- 
gages were  duly  executed  and  recorded  in  the  office 
of  the  secretary  of  the  interior,  as  required  by  the  act. 
The  bonds  secured  by  them  fall  due  at  different  dates 
from  1901  to  1922.  The  bonds  were  sold  and  the 
moneys  realized  from  their  sale  used  toward  the  con- 
struction of  the  road.  They  are  still  outstanding  and 
none  of  them  will  de  due,  according  to  their  terms, 
before  1901.  The  interest  has  been  paid.  No  default 
as  to  any  of  the  mortgages  has  occurred,  and  none  of 
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them  have  been  foreclosed,  nor  by  their  terms  coald 
have  been,  or  can  now  be,  foreclosed.  By  the  fourth 
day  of  July,  1878,— the  date  fixed  by  the  act  of  1866 
for  the  completion  of  the  road, — the  company  had 
only  constructed  one  hundred  and  twenty-five  mile& 
westward  from  Springfield,  Missouri,  the  beginning 
point  of  the  line.  Afterward,  and  prior  to  July  6, 
1886,  it  built  fifty  miles  more  in  the  Indian  Territory^ 
and  five  hundred  and  sixty  miles  westward  from  Albu- 
querque to  the  Needles  on  the  Colorado  river,  all  of 
which  was  examined  and  accepted  by  order  of  the  pres- 
ident of  the  United  States.  It  also  acquired  by  contract 
of  purchase  two  hundred  and  forty-three  miles  of  road 
upon  its  located  line  from  the  Needles  to  Mojave,  Cali- 
fornia, which  had  been  constructed  by  the  Southern 
Pacific  Railroad  Company.  The  intervening  portion 
of  the  line  from  Sepulpa,  in  the  Indian  Territory,  to 
Albuquerque,  and  from  Mojave  to  San  Francisco,  in 
California,  were  in  1886,  and  still  remain,  uncon- 
structed. 

On  July  6,  1886,  congress  passed  an  act  to  forfeit 
the  land  grant  to  the  Atlantic  &  Pacific  Railroad  Com- 
pany appertaining  to  the  unconstructed  portion  of  its 
railroad  line,  and  restored  the  land  to  settlement,  which 
act  is  as  follows:  **An  act  to  forfeit  the  lands  granted 
to  the  Atlantic  &  Pacific  Railroad  Company  to  aid  in 
the  construction  of  a  railroad  and  telegraph  line  from 
the  states  of  Missouri  and  Arkansas  to  the  Pacific 
coast,  and  to  restore  the  same  to  settlement,  and  for 
other  purposes.  Be  it  enacted  by  the  senate  and  house 
of  representatives  of  the  United  States  of  America,  in 
congress  assembled,  that  all  the  lands,  excepting 
the  right  of  way  and  the  right,  power,  and  authority 
given  to  said  corporation  to  take  from  the  public  lands 
adjacent  to  the  line  of  said  road  material  of  earth,  stone, 
timber,  and  so  forth,  for  the  construction  thereof, 
including  all  necessary  grounds  for  station  buildings, 
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workshops,  depots,  machine  shops,  switches,  side 
tracks,  turntables  and  water  stations,  heretofore  granted 
to  the  Atlantic  &  Pacific  Railroad  Company,  by  an  act 
entitled,  ^  An  act  granting  lands  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  from  the  states  of 
Missouri  and  Arkansas  to  the  Pacific  coast,'  approved 
July  twenty-seventh,  eighteen  hundred  and  sixty-'Six, 
and  subsequent  acts  and  joint  resolutions  of  congress, 
which  are  adjacent  to,  and  coterminous  with,  the  uncom- 
pleted portions  of  the  main  line  of  said  road,  embraced 
within  both  the  granted  and  indemnity  limits,  as  con- 
templated to  be  constructed  under  and  by  the  provi- 
sions of  the  said  act  of  July  twenty-seventh,  eighteen 
hundred  and  sixty-six,  and  acts  and  joint  resolutions 
subsequent  thereto  and  relating  to  the  construction  of 
said  road  and  telegraph,  be  and  the  same  are  hereby, 
declared  forfeited  and  restored  to  the  public  domain . 
Approved  July  6,  1886.''  Upon  the  passage  of  this 
act,  all  the  lands  within  the  grant  limits  which  had 
been  withdrawn  from  entry  and  sale  by  executive  or- 
ders, as  before  stated,  and  which  were  opposite  those 
portions  of  the  railroad  line  not  then  constructed,  were 
by  order  of  the  interior  department  declared  to  be 
restored  to  the  public  domain,  and  open  for  settlement 
and  entry  under  the  land  laws.  This  included,  among 
others,  all  the  lands  from  the  eastern  boundary  of  New 
Mexico  to  Albuquerque,  within  which  was  the  tract  in 
controversy  in  this  suit.  This  tract  is  shown  by  the 
testimony  of  the  receiver  of  the  land  oflSce  of  the  dis- 
trict in  which  it  is  situated  to  be  nonmineral  public 
land,  to  which,  on  March  12,  1872,  the  United  States 
had  full  title,  and  which  at  that  date  was  not  reserved, 
sold',  granted,  or  otherwise  appropriated  by  the  United 
States,  and  was  free  from  preemption  or  other  rights  or 
claims.  It  is  part  of  an  odd  numbered  section  within 
the  forty  mile  limits  of  the  Atlantic  &  Pacific  grant.  It 
therefore,  falls  within  the  cl^ss  of  lands  which  by  the 
Vol.  7  n.  m.— 25 
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act  of  1866  was  granted  to  the  Atlantic  &  Pacific  Rail- 
road Company,  and  as  such  was  specifically  included  in 
the  order  of  withdrawal  of  March  12,  1872,  and  frona 
which  withdrawal  it  was  subsequently,  after  the  act  of 
July  6,  1886,  released,  and  restored  to  entry.  It  was 
entered  as  a  preemption  January  9,  1888,  and  patented 
to  the  grantor  of  defendant  December  10,  1891. 

Upon  this  state  of  facts  the  sole  question  in  the 
record  is  whether  the  title  of  the  plaintiflE  company  to 
the  land  in  controversy  acquired  by  the  act  of  July  27, 
1866,  was  divested  by  the  forfeiture  act  of  July  6,  1886. 
If  it  was,  then  the  plaintiff  at  the  commencement  of  the 
suit  had  no  title,  defendant's  patent  was  valid,  and  he 
was  entitled  to  verdict  and  judgment.  If  it  *  was  not, 
then  defendant's  patent  was  void,  and  should  have 
been  excluded;  while  plaintifll's  fitle  was  good,  and  the 
district  court  should  have  directed  a  verdict  in  its  favor 
and  given  judgment  accordingly.  The  act  of  July  6, 
1886,  on  its  face  undoubtedly  purports  to  divest  the 
title  of  the  railroad  company  to  the  land,  and  restore  it 
to  the  public  domain.  It  does  not  provide  for  any  sub- 
sequent proceedings  of  any  kind  to  effect  a  forfeiture, 
nor  is  it  simply  a  declaration  by  congress  of  the  inten- 
tion of  the  United  States  to  treat  the  grant  as  forfeited 
for  failure  to  perform  the  conditions.  It  declares  the 
lands  forfeited  absolutely,  and  restored  to  the  public 
domain,  and  the  executive  branch  of  the  government 
has  dealt  with  the  lands  as  being  the  property  of  the 
United  States.  Therefore,  it  is  not  a  question  of  the 
construction  of  the  act,  but  of  its  validity.  If  the  act, 
for  the  purpose  it  professes  to  accomplish,  is  within  the 
constitutional  powers  of  congress,  then  it  operated  to 
divest  the  title  of  the  plaintiff,  and  the  judgment  of  the 
district  court  must  be  affirmed.  If  not,  the  plaintiff's 
title  is  good,  and  the  judgment  of  the  court  below  was 
erroneous.  This  is  the  only  question  in  the  case.  This 
question,  although  thus  reduced  to  a  simple  form,  is 
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the  most  serious  that  a  court  can  be  called  upon  to 
decide.  The  power  to  declare  void  an  act  of  the  highest 
legislative  body  of  the  government  is  an  extraordinary 
one,  and  it  is  well  settled  that  such  power  is  only  to  be 
exercised  where  it  is  perfectly  clear  and  free  from  doubt 
that  the  act  in  question  is  beyond  the  powers  conferred 
on  congress  by  the  constitution,  or  is  within  its  pro- 
hibitions. The  respect  due  to.  the  legislative  branch  of 
the  government  requires  its  acts  should  not  be  ques- 
tioned except  for  the  strongest  and  clearest  reasons ; 
and,  on  the  other  hand,  private  rights,  which  are  guar- 
antied by  the  constitution,  are  equally  entitled  to  re- 
spect, and  when  it  is  plain  that  they  have  been  infringed, 
courts  should  not  hesitate  to  protect  them.  Whatever 
conclusion  is  reached,  it  should  only  be  after  grave 
consideration,  with  full  sense  of  the  responsibility 
which  a  decision  of  the  question  involves.  This  we 
have  endeavored  to  give  it. 

As  to  the  title  acquired  by  the  plaintiff  under  the 
original  granting  act  of  1866,  without  reference  to  sub- 
sequent legislation,  there  will  be  no  necessity  for 
extended  discussion.  The  language  of  the  act  in  sec- 
tion 3  is:  **That  there  be,  and  hereby  is,  granted  to 
the  Atlantic  &  Pacific  Railroad  Company,''  etc., 
**every  alternate  section  of  public  land,  not  mineral, 
designated  by  odd  numbers,  to  the  amount  of  twenty 
sections  per  mile,  on  each  side  of  said  railroad  line,'' 
etc.  This  is  the  same  language  that  has  been  used  in 
various  other  congressional  railroad  grants,  and  it  has 
been  construed  by  the  supreme  court  of  the  United 
States  in  a  number  of  cases.  The  effect  of  the  grant- 
ing clause  is  held  to  be  to  pass  the  legal  title  to  the 
grantee,  so  that  it  attaches  to  the  specific  lands  upon 
filing  the  plats  of  location,  and  relates  back  to  the  date 
of  the  act.  Schulenberg  v.  Harriman,  21  Wall.  44,  60; 
Leavenworth,  etc.,  R.  Co.  v.  U.  S.,  92  U.  S.  733,  741; 
Buttz  V.  Railroad  Co.,  119  U.  S.  55,  66-73,  7  Sup.  Ct. 
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Rep.  100;  Wright  v.  Roseberry,  121  U.  S.  488,  496-509, 
7  Sup.  Ct.  Rep.  985;  St.  Paul  &  P.  R.  Co.  v.  Northern 
Pac.  R.  Co.,  139  U.  S.  1,  5,  11  Sup.  Ct.  Rep.  389; 
Salt  Co.  V.  Tarpey,  142  U.  S.  241,  245-250,  12  Sup. 
Ct.  Rep.  158;  U.  S.  v.  Southern  Pac.  R.  Co.,  146  U. 
S.  593,  13  Sup.  Ct.  Rep.  163.  The  court  has  also 
passed  upon  this  identical  grant  in  the  case  of  U.  S.  v. 
Southern  Pac.  R.  Co.,  146  U.  S.  593,  13  Sup.  Ct.  Rep. 
163,  holding  in  the  light  of  its  previous  decisions,  that 
the  act  of  congress  made  a  grant  in  praesenti,  and  uses 
the  following  language:  '* Applying  these  well  settled 
rules  in  the  cases  at  bar,  there  can  be  little  diflSculty 
in  arriving  at  a  conclusion.  The  grant  to  the  Atlantic 
&  Pacific  was  made  in  1866;  to  the  Southern  Pacific 
in  1871.  They  were  grants  in  praesenti.  When  maps 
of  definite  location  were  filed  and  approved,  the  grants 
severally  took  eflfect  by  relation  as  of  the  dates  of  the 
acts.  The  map  of  definite  location  of  the  Atlantic  & 
Pacific  Company's  road  along  the  lands  in  controversy 
was  filed  and  approved  on  April  11,  1872.  Then  the 
specific  tracts  were  designated,  and  to  them  the  title 
of  the  Atlantic  &  Pacific  attached  as  of  July  27,  1866. 
If  anything  in  the  land  laws  of  the  United  States  can 
be  considered  as  thoroughly  settled  by  repeated  deci- 
sions, it  is  this.''  That  court  also  holds  that  the  title 
of  the  grantee  under  such  grants  was  superior  to  that 
under  a  United  States  patent  issued  for  lands  within 
the  grant,  so  long  as  it  was  still  in  force;  and  that  a 
patent,  issued  under  such  circumstances,  is  void,  and 
may  be  attacked  in  a  court  of  law.  Wright  v.  Rose- 
berry,  121  U.  S.  488,  7  Sup.  Ct.  Rep.  985.  It  may  be 
considered  as  settled  on  the  authority  of  these  deci- 
sions that  the  plaintiff's  title  under  the  grant  of  1866 
would  be  sufficient  to  enable  him  to  recover  in  this 
action,  unless  it  has  been  divested  by  the  forfeiture 
act  of  1886. 

It  is  claimed  by  defendant  in  error  that  the  act  of 
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July  6. 1886,  operated  in  law  to  do  just  what  it  states  on 
its  face,  viz. ,  to  forfeit  the  lands  which  had  been  granted 
by  the  act  of  1866,  and  restores  them  to  the  public 
domain.  His  position  is  that  the  grant  was  a  condi- 
tional one,  and  that  upon  breach  of  the  conditions  the 
United  States  had  the  right  and  power  to  forfeit  the 
grant.  His  contention  is  fully  elaborated  in  the  brief 
of  his  counsel,  where  it  is  here  recapitulated  as  follows: 
First.  That  the  final  clause  of  section  9  of  the  Act  of 
1^6  is  in  legal  effect  an  express  reservation  of  the 
right  of  congress  to  declare  a  forfeiture.  Second. 
That  under  the  conditions  stated  in  section  9,  when 
the  same  were  broken,  even  without  any  express 
reservation  in  the  act  of  the  right  of  the  government 
to  declare  a  forfeiture,  congress  might,  as  a  legal  result 
of  the  broken  conditions,  declare  such  forfeiture. 
Third.  That  in  the  grant  of  lands  by  the  United 
States,  in  order  to  preserve  the  right  of  forfeiture,  it  is 
no  more  necessary  to  expressly  reserve  such  right  upon 
nonperformance  of  the  condition  in  the  act  than  it  is 
at  common  law  in  a  deed  conveying  lands  with  a 
condition  subsequent  to  expressly  reserve  a  right  to 
enter  on  condition  broken ;  but  in  both  cases  the  right 
to  do  the  act  operating  to  make  the  forfeiture  arising 
from  nonperformance  effective  results  as  a  legal  inci- 
dent from  the  nonperformance  of  the  condition. 
Fourth.  That,  in  the  absence  of  any  express  reserva- 
tion of  the  power  to  declare  a  forfeiture  of  the  grant 
in  question,  the  courts  may  maintain  the  right  of  con- 
gress, upon  breach  of  the  condition,  to  declare  a  forfeit- 
ure on  the  ground  of  public  policy  alone.  Fifth. 
That  the  mortgage  act  of  1871  is  only  declarative  of 
the  common  law  right  to  mortgage,  and  was  enacted 
for  the  sole  purpose  of  removing  all  doubt  on  that 
subject,  to  thereby  aid  the  company  to  proceed  with 
construction ;  and  that  it  was  not  intended  by  said  act 
to  enlarge  the  rights  of  the  company  or  to  subordinate 
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the  interests  of  the  government  in  the  lands  to  the 
rights  of  future  mortgagees.  Sixth.  That  persons 
holding  mortgages  on  said  lands  took  only  the  title 
vested  in  the  company  at  the  date  of  the  several  mort- 
gages, and  subject  to  the  right  of  the  United  States  to 
declare  the  lands  forfeited  for  n.onperformance  of  the 
conditions  subsequent,  except  such  lands  as  might  be 
coterminous  with  construction.  Seventh.  That  the 
rights  of  mortgagees  can  not  be  considered  in  this 
action,  as  no  interest  under  any  mortgage  is  set  up  by 
the  plaintiff,  but  only  the  interests  acquired  under  the 
act  of  1866.  Eighth.  That  the  case  of  Railway  Co.  v. 
Esquibel,  5  N.  M.  123,  is  conclusive  in  this  court  against 
the  plaintiff.  Defendant's  counsel  further  refer  to  the 
decision  of  this  court  in  the  case  of  Railway  Co.  v.  Esqui- 
bel, 5  N.  M.  123,  upon  a  similar  clause  in  the  Texas 
Pacific  act,  as  conclusive  of  the  proposition  that  this 
clause  was  for  the  benefit  of  the  goverhment,  and  not 
of  the  grantee,  and  that  the  railroad  company  can  not 
be  heard  to  say  that  the  forfeiture  of  the  land  grant  is 
not  a  proper  measure  to  secure  the  completion  of  the 
road. 

The  contention  of  plaintiff  in  error  is  briefly  this : 
That  the  estate  granted  by  the  act  of  July  27,  1866,  is 
one  upon  condition  subsequent.  That  while,  at  com- 
mon law,  ill  the  absence  of  any  express  provision  upon 
the  subject,  the  right  of  the  grantor  to  forfeit  the 
estate  for  breach  of  condition  undoubtedly  exists,  yet 
if  the  granting  act,  at  the  same  time  that  it  specifies 
the  conditions,  also  declares  what  shall  be  the  effect  of 
a  breach  of  them,  such  declaration  of  the  consequence 
of  a  breach  becomes  as  much  a  part  of  the  condition 
as  the  act  or  omission  itself.  That  the  only  conditions 
imposed  by  the  granting  act  were:  First,  in  the 
eighth  section,  that  the  railroad  must  be  commenced 
within  two  years,  prosecuted  at  the  rate  of  at  least  fifty 
miles  per  year  thereafter,  and  be  finished  by  July  4, 
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1878;  and,  second,  in  the  nineteenth  section,  that  the 
company  must  obtain  bona  fide  subscriptions  to  its 
stock  to  the  amount  of  a  million  dollars  within  two 
years,  with  ten  per  cent  paid  in.  That  as  to  the 
second  of  these  it  was  expressly  provided  that,  if  not 
done  within  the  time  fixed,  the  act  shall  be  null  and 
void.  That  the  first  condition — of  construction  within 
a  fixed  time — is  the  same  that  has  been  attached  to  all 
the  grants  by  congress  in  aid  of  railroads  or  similar 
works,  knd  that  all  such  grants, — being  over  thirty  in 
number, — with  the  exception  of  this  and  two  others, 
have  contained  the  further  express  condition  that  if 
the  road  or  work  should  not  be  completed  within  the 
time  fixed  by  the  act  the  lands  granted  should  revert  to 
the  United  States.  That  after  legislating  in  this  sense 
since  1850,  including  nine  other  railroad  grants  made 
at  the  same  session  of  congress  in  1866,  congress  made 
a  radical  change  in  the  corresponding  condition  as  to 
the  Atlantic  &  Pacific  grant,  by  omitting  the  usual 
words  providing  for  reversion  or  forfeiture  of  the  lands 
to  the  United  States  in  case  of  breach  of  the  condition, 
and  inserting  in  its  place  an  express  provision,  specify- 
ing as  a  further  condition  on  which  the  grant  is  made 
by  the  United  States  and  accepted  by  the  company 
that  in  case  of  breach  of  the  conditions  continuing  for 
a  year  **the  United  States  may  do  any  and  all  acts  and 
things  which  may  be  needful  and  necessary  to  insure  a 
speedy  completion  of  the  said  road.''  That  by  this 
change  from  legislative  expression,  sanctioned  by  long 
and  continuous  use  in  acts  upon  the  same  subject,  to 
one  entirely  different,  congress  intended  that  the  rights 
and  liabilities  of  the  parties  should  likewise  be  different 
in  respect  to  the  matters  thus  changed.  That  by  ex- 
pressly omitting  the  customary  provision  for  reversion 
of  the  lands  to  the  United  States,  and  providing  some- 
thing else  as  the  consequence  of  a  breach  of  condition, 
congress  excluded  the  idea  of  forfeiture,  and  limited 
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the  effect  of  a  breach  to  the  one  specified.  That  the 
specification  of  the  consequence  mentioned  necessarily 
implies  that  the  general  power  of  forfeiture  was  not 
intended  to  be  reserved,  because,  if  the  latter  existed, 
it  would  inqlude  all  other  powers  with  reference  to  the 
lands,  and  a  reservation  of  lesser  powers,  necessarily 
so  included,  would  be  unnecessary.  That  by  exclud- 
ing, in  contradiction  to  its  previously  established  policy 
on  this  subject,  the  provision  for  reversion,  and  speci- 
fying something  else,  it  became  a  part  of  the  condition 
that  the  effect  of  the  breach  should  be  limited  to  the 
one  so  specified,  and  all  other  conditions  must  be  read 
with  this  one  attached.  That  by  the  ninth  section  the 
United  States  renounced  any  right  it  might  otherwise 
have  had  to  forfeit  the  grant,  except  it  should  be  in 
furtherance  of  the  completion  of  the  road ;  and  that  to 
come  within  this  reservation  the  act  of  forfeiture  must 
be  for  that  declared  purpose,  whereas  the  forfeiture 
act  of  1886  is  by  its  title  avowedly  for  the  purpose  of 
opening  the  lands  to  settlement,  and  not  in  connection 
with  any  plan  or  proposal  for  completion  of  the  road. 
Plaintiff  in  error  also  contends,  and  has  introduced  a 
large  amount  of  evidence  in  an  effort  to  show  it,  that 
the  government,  by  failing  to  extinguish  the  Indian 
titles,  and  to  survey  the  lands  as  earned  by  construc- 
tion, and  by  locating  new  Indian  reservations  upon 
the  line  of  the  road  and  within  its  grant  limits  since 
the  definite  location  of  the  line,  is  primarily  respon- 
sible for  the  delay  in  construction,  and  that  the  per- 
formance of  the  conditions  on  part  of  the  company 
can  not  be  strictly  required,  or  a  breach  declared  for 
nonperformance,  until  the  government  has  performed 
its  own  undertaking.  We  shall  not  attempt  a  review 
of  this  evidence,  nor  to  determine  whether  the  facts 
alleged  on  the  point  are  or  are  not  proven ;  nor  whether, 
if  proven,  they  can  be  availed  of  by  the  plaintiff  in 
error  to  shield  it  from  forfeiture  of  its  land  grant.     In 
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view  of  the  conclusion  at  which  we  have  arrived,  it  is 
not  necessary  to  do  so. 

If  these  were  the  only  questions  in  the  case,  the 
decision,  so  far  as  this  court  is  concerned,  might  not  be 
difiBcult.  While  there  is  much  force  in  the  argument 
for  plaintiflf  in  error  that  by  the  eighth  and  ninth  sec- 
tions  of  the  Act  of  1866  the  general  power  of  forfeiture 
by  the  grantor  was  waived,  and  the  remedy  for  breach 
of  condition  limited  to  that  stated  in  the  last  clause  of 
section  9,  nevertheless,  as  the  same  language  has  been 
heretofore  construed  by  this  court  in  the  Texas  Pacific 
act,  we  should  be  disposed  to  follow  the  decision  in 
Railway  Co.  v.  Esquibel,  supra,  and  hold  that  the  rail- 
road company,  in  default  as  to  the  completion  of  the 
road,  could  not  be  heard  to  say  that  forfeiture  is  not  an 
act  deemed  needful  by  the  United  States  to  insure  the 
completion  of  the  road.  But  counsel  for  plaintiff  in 
error  further  contends  that  the  act  of  1871,  authorizing 
the  company  to  mortgage  its  road,  franchises,  and  land 
grant,  passed  after  the  company  was  already  in  default 
as  to  construction  at  the  yearly  rate  required  by  the 
granting  act,  not  only  negatived  any  intention  of  con- 
gress by  the  act  of  1866  to  forfeit  the  grant  for  non- 
performance of  the  condition,  but  was  such  an  altera- 
tion of  the  original  contract  as  to  introduce  new  con- 
ditions, whereby  the  United  States  has  postponed  its 
right  to  take  any  steps  under  section  9  until  a  time  that 
has  not  yet  arrived.  His  argument,  more  fully  devel- 
oped orally  than  in  the  brief,  is  that,  while  the  power 
to  mortgage  the  lands  existed  without  express  authoriza- 
tion, yet  a  mortgage  so  executed  would  only  create  a 
lien  on  the  lands,  burdened  with  the  condition  that 
upon  failure  of  the  company  to  build  fifty  miles  per 
year,  or  to  complete  the  road  by  July  4,  1878,  the  gov- 
ernmeiit  might  take  measures  toward  insuring  its  com- 
pletion. What  those  measures  might  be  could  not  be 
certainly  told  beforehand.     The  line  on  which   the 
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road  was  required  to  be  built  was  to  a  great  extent 
through  an  Indian  country,  in  a  part  of  which  in  1871, 
and  for  some  years  afterward,  the  Indians  were  in  a 
state  of  active  hostility.  Much  of  the  country  was  also 
of  doubtful  value,  either  for  local  business  or  for  selling 
lands.  But  the  government  wanted  to  get  this  road 
built  by  private  capital,  without  the  aid  or  security  of 
government  money  or  credit,  such  as  had  been  given  to 
the  Union  and  Central  Pacific  roads.  It  was  useless  to 
ask  private  investors  to  put  their  money  into  bonds 
secured  by  mortgage  on  lands  and  franchises  as  to 
which,  if  not  completed  by  1878,  the  government 
would  have  the  right  to  take  steps  of  unknown  charac- 
ter toward  its  completion.  Nobody  would  take  such  a 
risk.  To  say  nothing  of  the  extinguish ment  of  Indian 
titles,  which  was  contemplated  by  the  act,  there  was  no 
assurance  that  the  hostile  Indians  would  be  subdued, 
so  as  to  allow  construction  to  go  on  within  the  time 
fixed,  which  in  fact  was  not  done  as  to  the  Comanches 
for  four  or  five  years  after  1871.  Therefore,  in  order 
to  offer  a  security  which  the  public  could  afford  to 
accept,  and  at  the  same  time  to  reserve  protection  to 
the  government  in  the  ultimate  application  of  the  lands 
to  construction  and  completion  of  the  road,  congress, 
by  the  mortgage  act,  altered  the  condition  as  to  time 
of  construction,  so  that,  instead  of  July  4,  1878,  the 
time  for  construction  as  to  the  road  mortgaged  was 
extended  to  the  date  of  the  foreclosure  of  the  mortgage, 
and  the  rights  of  mortgagees  under  such  mortgage 
should  only  extend  to  lands  coterminous  with  the  road 
constructed  at  that  date.  Hence,  as  to  the  lands  cov- 
ered by  any  mortgage  executed  pursuant  to  this  act, 
there  is  no  breach  of  condition  as  to  time  of  construc- 
tion until  the  date  of  foreclosure;  and  the  United 
States,  by  the  terms  of  the  act  of  1866,  as  altered  by 
the  act  of  1871,  has  agreed  that  as  to  lands  so  mort- 
gaged it  will  take  no  steps  under  section  9,  except  as  to 
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lands  which  may  be  found  opposite  road  unconstructed 
when  the  mortgage  is,  or  by  its  terms  can  be  and  ought 
to  be,  foreclosed.  That  for  this  reason,  as  to  lands  so 
mortgaged,  there  has  been  no  breach  of  conditions,  and 
the  right  of  the  United  States  to  take  steps  of  its  own 
to  complete  the  road  has  not  yet  attached.  That  the 
right  and  duty  of  the  company,  or,  on  its  default,  of 
the  mortgagees,  to  go  on  with  the  construction,  still 
continues.  That  the  estate  created  by  the  act  of  1866 
remains  in  the  company,  subject  to  the  rights  of  the 
mortgagees,  and  in  case  of  ultimate  default  of  both, 
subject  to  the  right  of  the  government;  and  that  in  the 
meantime  it  is  the  right  of  the  company,  for  the  preser- 
vation of  the  security  of  its  mortgages,  to  maintain  the 
possession  which  follows  the  legal  title. 

We  have  given  to  this  contention,  as  well  as  the 
answer  to  it  by  defendant's  counsel,  and  the"  argu- 
ment of  the  committees  of  congress  on  the  effect  of 
this  mortgage  act,  our  most  earnest  consideration,  with 
a  view  to  ascertain  its  true  meaning  and  legal  effect, 
and  the  rights  of  the  parties  that  grow  out  of  it.  In 
the  first  place,  it  is  quite  clear  that  it  introduces  a  new 
feature,  which  was  not  in  the  case  of  Railway  Co.  v. 
Esquibel,  and  that  with  this  mortgage  act  before  us  the 
decision  of  that  case  furnishes  no  guide  to  a  solution 
of  the  question  now  presented.  Nor  have  we  been 
referred  to  any  case  in  which  such  a  clause  has  been 
directly  construed.  The  act  of  April  20, 1871,  has  been 
already  quoted  in  full,  but  we  give  again  the  proviso, 
on  which  the  question  turns:  * 'Provided,  that  if  the 
company  shall  hereafter  suffer  any  breach  of  the  con- 
ditions of  the  act  above  referred  to,  under  which  it  is 
organized,  the  rights  of  those  claiming  under  any 
mortgage  made  by  the  company  to  the  lands  granted 
to  it  by  said  act  shall  extend  only  to  so  much  thereof 
as  shall  be  coterminous  with  or  appertain  to  that  part 
of  said  road  which  shall  have  been  constructed  at  the 
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time  of  the  foreclosure  of  said  mortgage."  If  this 
were  part  of  a  deed  between  private  individuals,  we  do 
not  think  there  would  be  any  controversy  as  to  its  mean- 
ing. It  seems  to  be  insisted  that  because  these  words 
are  found  in  an  act  of  congress  they  must  be  construed 
in  some  way  so  as  to  deprive  them  of  their  usual  sig- 
nification, and  introduce  some  meaning  different  from 
that  expressed  by  the  words  themselves.  We  under- 
stood that  the  rule  of  construction  of  public  grants  is 
different  from  that  of  private  grants,  in  this:  that  the 
latter  are  to  be  construed  most  strongly  against  the 
grantor,  and  the  fonner  most  strongly  against  the 
grantee ;  but  this  only  applies  to  cases  where  the  lan- 
guage is  doubtful  or  ambiguous.  It  does  not  go  to  the 
extent  of  changing  the  clear  meaning  of  words  in 
either  case.  It  will  not*,  by  mere  intendment,  supply 
words  to  confer  rights,  powers,  or  property  upon  the 
grantee  of  a  private  deed,  nor  strike  out  words  of  clear 
and  obvious  meaning,  in  order  to  withhold  these  from 
the  grantee  of  a  public  grant.  Where  the  language  is 
plain,  and  free  from  ambiguity,  there  is  no  necessity 
for  interpretation,  because  the  words  speak  for  them- 
selves. The  supreme  court  of  the  United  States  has 
laid  down  the  rule  for  the  construction  of  grants  of 
this  character  so  plainly  that  there  can  be  no  difficulty 
in  understanding  and  following  it.  In  Leavenworth, 
etc.,  R.  Co.  V.  U.  S.,  92  U.  S.  740,  having  under  con- 
sideration a  railroad  grant  to  the  state  of  Kansas,  the 
court  said:  ''This  grant,  like  that  to  Iowa,  was  made 
for  the  purpose  of  aiding  a  work  of  internal  improve- 
ment, and  does  iiot  extend  beyond  the  meaning  and 
intent  expressed  in  it.  It  should  be  neither  enlarged 
by  ingenious  reasoning,  nor  diminished  by  strained 
construction.  The  construction  must  be  reasonable, 
and  such  as  will  give  effect  to  the  intention  of  con- 
gress. This  is  to  be  ascertained  from  the  terms  em- 
ployed,  the  situation  of  the  parties,  and  the  nature 
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of  the  grant.  If  these  terms  are  plain  and  unam- 
biguous, there  can  be  no  difficulty  in  interpreting  the 
act;  but  if  they  admit  of  different  meanings,  the  one 
of  extention  and  the  one  of  limitation,  they  must  be 
accepted  in  the  sense  most  favorable  to  the  grantor.'' 
Counsel  for  defendant  in  error  say  **that  the  mortgage 
act  of  1871  is  only  declaratory  of  the  common  law 
right  to  mortgage,  and  was  enacted  for  the  sole  pur- 
pose of  removing  all  doubt  on  that  subject,  to  thereby 
aid  the  company  to  proceed  with  construction ;  and  it 
was  not  intended  by  said  act  to  enlarge  the  rights  of 
the  company,  or  limit  the  power  of  congress  to  declare 
the  grant  forfeited,  or  to  subordinate  the  interests  of 
the  government  in  the  lands  to  the  rights  of  future 
mortgagees.''  We  do  not  perceive  how  this  can  be  the 
case  unless  the  words,  '*at  the  time  of  foreclosure  of 
said  mortgage,"  at  the  conclusion  of  the  mortgage 
act,  are  stricken  out,  and  in  their  place  inserted,  **at 
the  time  of  the  breach  of  condition,"  or  something 
equivalent  to  them.  By  no  conceivable  process  of 
reasoning  can  it  be  made  out  that  the  two  phrases  above 
quoted  mean  the  same  thing.  Nor  can  we  see,  if  the  latter 
meaning  were  given  to  the  proviso,  what  was  the  occasion 
for  the  passage  of  the  mortgage  act  at  all.  The  company 
had  already  a  common  law  right  to  mortgage  whatever 
title  it  had  and  the  mortgagee  would  take  his  lien  subject 
to  whatever  conditions  and  resulting  penalties  attached 
under  the  original  act  of  1866.  If  the  act  of  1871  did 
not  offer  to  mortgagees  something  more  than  they 
could  get  without  it,  there  was  certainly  neither  sense 
nor  reason  in  its  passage.  If  it  was  not  the  purpose 
of  the  act  to  extend  the  time  for  completion  to  roads 
coterminous  with  the  mortgaged  lands,  then  why  was 
anything  said  about  date  of  foreclosure.  If  the  inten- 
tion of  congress  was  only  to  give  the  mortgagees  a  lien 
subject  to  the  breach  of  conditions  as  already  specified 
in  the  act  of  1866,   how  is  it  possible  to  explain  the 
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omission  of  the  plain,  direct,  and  easy  words  to  ex- 
press that  intention,  and  the  insertion  of  other  words 
which  bear  no  possible  relation  to  it,  or  under  certain 
contingencies  would  be  absolutely  inconsistent  with  it  I 
The  words  used  are  not  obscure.  They  have  a  well 
understood  meaning,  both  technically  and  in  common 
use.  If  used  in  an  ordinary  conveyance  or  transaction , 
nobody  would  hesitate  for  a  moment  to  say  what  they 
mean.  They  are,  both  by  themselves  and  in  connec- 
tion with  the  subject-matter  and  context,  plain  and 
unambiguous-.  This  fact,  together  with  the  entire 
absence  of  reason  or  purpose  in  the  act  which  would 
follow  from  giving  it  the  forced  and  unnatural  con- 
struction contended  for,  leads  us  to  conclude  that  the 
proviso  means  simply  what  it  says,  and  that  it  was 
intended  and  does  operate  to  enlarge  the  condition  of 
the  grant  as  to  the  mortgaged  lands.  We  do  not  see  that 
it  made  any  change  as  to  the  effect  of  a  breach  of  the 
conditions  of  the  grant.  What  the  United  State  might 
or  could  do  in  the  way  of  steps  toward  the  completion 
of  the  road  in  case  of  a  breach  and  continuance  thereof 
for  one  year  remained  as  uncertain  as  before,  but  it 
nevertheless  remained.  But  whatever  this  right  or 
power  was,  the  mortgage  act  amounted  to  a  declaration 
by  the  United  States  to  prospective  mortgagees,  hav- 
ing all  the  force  of  a  contract,  that  the  company,  or  they 
for  it,  should  have  until  the  date  of  the  foreclosure  to 
complete  the  road  before  such  power  could  be  exercised. 
The  word  '*only,"  in  ordinary  use,  is  a  term  of 
restriction,  and  not  of  extension ;  and  its  use,  in  this 
proviso  seems  to  imply  that  under  an  express  general 
power  to  mortgage  the  rights  and  lien  of  the  mort- 
gagees, might  have  been  even  more  extensive,  if  it  had 
not  been  limited  in  this  way  to  the  time  of  foreclosure. 
From  these  considerations,  it  is  our  opinion  that  the 
act  of  April  20,  1871,  together  with  the  act  of  1866,  as 
altered  or  amended  by  it,  constituted  a  contract,  under 
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which  the  mortgagees  acquired  vested  rights  in  the 
lands  covered  by  their  mortgages  to  have  them  pre- 
served as  to  title  and  possession  for  their  ultimate 
security  to  the  extent  they  may  be  found  applicable  on 
account  of  construction  at  the  date  of  foreclosure  of 
the  mortgages;  and  that  any  legislation  which  with- 
draws from  them  the  security  of  the  lands,  devotes 
them  to  other  purposes,  and  turns  over  their  posses- 
sion to  hostile  hands,  is  destructive  of  those  rights. 
Said  Mr.  Justice  Strong,  in  the  Sinking  Fund  Cases, 
99  U.  S.  727:  ''There  is  no  technicality  about  vested 
rights.  Most  of  them  grow  out  of  contracts ;  and,  no 
matter  how  they  arise,  they  are  equally  sacred,  equally 
beyond  the  reach  of  legislative  interference.''  Mr. 
Justice  Field,  in  the  same  case,  said:  ''Contracts  are 
property,  and  a  large  portion  of  the  wealth  of  the 
country  exists  in  that  form.  Whatever  impairs  their 
value  diminishes,  therefore,  the  property  of  the  owner; 
and  if  that  be  effected  by  direct  legislative  action 
operating  on  the  contract,  forbidding  its  enforcement 
or  transfer,  or  otherwise  restricting  its  use,  the  owner 
is  as  much  deprived  of  his  property  without  due  proc- 
ess of  law  as  if  the  contract  were  impounded,  or  the 
value  it  represents  were  in  terms  wholly  or  partially 
confiscated.''  And  Mr.  Justice  Bradley,  in  the  same 
case,  to  a  similar  purport,  said:  "A  contract  is  prop- 
erty. To  destroy  it  wholly  or  to  destroy  it  partially  is 
to  take  it;  and  to  do  this  by  arbitrary  legislative 
action  is  to  do  it  without  due  process  of  law."  Is  such 
legislation,  which  thus  impairs  or  destroys  vested 
rights,  valid  or  eflEectual,  and  should  it  be  upheld  by 
the  courts?  The  supreme  court  of  the  United  States, 
in  the  Sinking  Fund  cases,  above  cited,  which  arose 
upon  the  grant  in  aid  of  the  Union  and  Central  Pacific 
Railroads,  has  answered  the  question  in  the  negative, 
saying:  "It  is  our  duty,  when  required  by  the  regu- 
lar course. of  judicial  proceedings,  to  declare  an  act  of 
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coDgress  void  if  not  within  the  legislative  power  of  the 
United  States;  but  this  declaration  should  never  be 
made  except  in  a  clear  case.''  *'The  United  States  can 
not,  any  more  thah  a  state,  interfere  with  private 
rights,  except  for  legitimate  governmental  purposes. 
They  are  not  included  within  the  constitutional  prohi- 
bition which  prevents  states  from  passing  laws  impair- 
ing the  obligation  of  contracts,  but,  equally  with  the 
states,  they  are  prohibited  from  depriving  persons  or 
corporations  of  property  without  due  process  of  law. 
They  can  not  legislate  back  to  themselves,  without 
making  compensation,  the  lands  they  have  given  this 
corporation  to  aid  in  the  construction  of  its  railroad. 
*  *  *  The  United  States  are  as  much  bound  by 
their  contracts  as  individuals.  If  they  repudiate  their 
obligations,  it  is  as  much  repudiation,  with  all  the 
wrong  and  reproach  that  term  implies,  as  it  would  be 
if  the  repudiator  had  been  a  state  or  a  municipality  or 
a  citizen.  No  change  can  be  made  in  the  title  created 
by  the  grant  of  the  lands,  or  in  the  contract  for  the 
subsidy  bonds,  without  the  consent  of  the  corporation. 
All  this  is  indisputable.''  This  authority  from  the 
highest  court  in  the  government  is  conclusive,  and 
there  is  no  necessity  for  further  citations  on  this  propo- 
sition. 

The  act  of  July  6,  1886,  is  upon  its  face  an  abso- 
lute legislative  forfeiture.  It  can  not  be  said  to  be  a 
measure  designed  in  any  way  to  promote  the  construc- 
tion or  completion  of  the  road.  Its  declared  purpose 
is  to  ''forfeit  the  lands  granted  to  the  Atlantic  & 
Pacific  Railroad  Company,  *  *  *  and  to  restore 
the  same  to  settlement."  It  contains  no  suggestion  of 
any  intention  to  devote  the  lands  to  the  completion  of 
the  road  in  some  other  way,  or  by  some  other  agency, 
such  as  granting  them  to  another  company  that  would 
finish  the  road,  or  setting  apart  the  proceeds  of  their 
sale  as  a  fund  or  subsidy  therefor.    Nor,  though  seven 
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years  have  elapsed  since  its  passage,  has  any  step  in 
that  direction  been  taken.  The  act  contains  no  pro- 
vision for  the  protection,  preservation,  or  reservation 
of  the  vested  rights  of  the  mortgagees,  nor  makes  the 
disposition  of  the  lands  subject  to  these  rights.  By 
opening  the  lands  to  settlement  it  is  evident  that  con- 
gress entirely  ignored  the  rights  of  the  mortgagees  to 
any  of  the  land,  or  any  interest  or  security  therein; 
since  in  no  way  could  the  government  more  completely 
take  the  lands  away  from  the  reach  of  the  mortgagee 
than  by  disposing  of  them  to  others  under  a  United 
States  patent,  as  in  this  case.  If  our  contention  as  to 
the  rights  of  the  mortgagees  and  of  the  company  for 
their  benefit  is  correct,  then  they  constitute  property 
which  can  not  be  thus  taken  away  by  legislative  act. 
The  forfeiture  can  not  be  justified  under  the  power  of 
repeal  contained  in  section  20  of  the  act  of  1866.  The 
power  of  alteration,  amendment,  or  repeal  reserved  by 
that  section  was  by  the  same  section  expressly  declared 
to  be  **with  due  regard  for  the  rights  of  the  Atlantic  & 
Pacific  Railroad  Company,''  and,  furthermore,  such 
power  was  reserved,  in  the  language  of  that  section, 
*'the  better  to  accomplish  the  object  of  this  act,  namely, 
to  promote  the  public  interest  and  welfare  by  the  con- 
struction of  said  railroad  and  telegraph  line,  and  keep- 
ing the  same  in  working  order,  and  to  secure  to  the 
government  at  all  times,  but  particularly  in  time  of 
war,  the  use  and  benefits  of  the  same  for  postal,  mili- 
tary, and  other  purposes.''  A  forfeiture  of  the  lands, 
however  strong  the  reasons  therefor  which  restores 
them  to  settlement,  can  not  be  held  to  fall  within  any 
of  the  purposes  of  this  section;  and,  whatever  its 
intention,  the  power  of  alteration  or  repeal  is  by  its 
own  terms,  and  would  be  anyhow,  subject  to  the  rights 
which  have  become  vested  under  the  granting  act  and 
the  mortgage  act. 
Vol.  7  n.  m.— 26 
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The  question  is  a  very  extensive  one,  and  we 
might  discuss  the  arguments  presented  on  both  sides 
at  greater  length,  but,  as  the  conclusion  at  which  we 
have  arrived  is  decisive  of  the  case  with  us,  we  do  not 
think  it  necessary  to  prolong  this  opinion.  It  is  our 
opinion  that  the  act  of  July  27,  1866,  was  a  grant  in 
praesenti  to  the  Atlantic  &  Pacific  Railroad  Company 
of  the  odd  numbered  sections  within  forty  miles  on 
each  side  of  the  line  when  located;  that  upon  filing 
plats  of  definite  location,  March  12,  1872,  the  grant 
became  definite,  and  attached  to  specific  lands,  and  the 
legal  title  passed  to  the  grantee  by  relation  as  of  the 
date  of  the  act,  with  a  condition  subsequent  attached 
that,  if  the  company  failed  to  complete  the  road  by 
July  4,  1878,  the  United  States  might  do  such  acts  as 
it  might  deem  needful  to  insure  the  speedy  completion 
of  the  road ;  that  by  the  act  of  1 871  the  company  was 
authorized  to  mortgage  the  land  so  granted  to  it,  and 
as  to  lands  so  mortgaged  the  condition  of  completion 
was  enlarged  until  the  time  of  foreclosure  of  such 
mortgage,  and  the  estate  created  by  the  granting  act 
in  such  lands  could  not  be  divested  by  any  act  or 
means  until  that  time;  that  the  act  of  July  6,  1886, 
did  not  operate  to  divest  the  estate  as  to  such  lands 
vested  in  the  mortgagees,  and  can  only  be  construed 
as  a  declaration  of  the  government  to  resume  the 
granted  lands  at  such  time  and  by  such  means  as  it 
lawfully  can  by  some  due  process  of  law,  which  has  not 
yet  been  provided.  As  the  land  in  controversy  falls 
within  the  above  category,  it  follows  that  the  plain- 
tiff's title  must  prevail,  and  the  judgment  of  the  dis- 
trict court  must  be  reversed. 

It  only  remains  to  consider  what  judgment  should 
be  rendered.  The  case,  as  it  involves  the  construction 
of  a  United  States  statute,  is  one  which  can  be  ap- 
pealed to  the  supreme  court  of  the  United  States,  and 
we  suppose  will  be.     If  the  cause  were  remanded  for  a 
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new  trial,  the  district  court,  under  our  decision,  could 
do  nothing  else  than  direct  a  verdict  and  enter  judg- 
ment for  the  plaintiflE.  The  facts  are  not  in  dispute, 
and  are  fully  exhibited  in  the  record,  and  in  no  possible 
aspect  of  the  case  could  there  be  any  other  judgment 
than  such  as  above  stated  by  direction  of  the  court. 
It  would  be  imposing  useless  expense  and  delay  to 
remand  the  case  simply  to  go  through  these  idle  forms. 
It  is  well  settled  that  in  such  a  case  the  appellate  court 
may  properly  direct  the  lower  court  to  enter  a  specific 
judgment,  or  may  render  final  judgment  itself.  In 
Elliott  on  Appellate  Procedure  (section  567),  it  is 
stated  that  ^*when  the  facts  are  not  in.  controversy,  and 
are  fully  exhibited  by  the  record,  the  appellate  tribu- 
nal may  direct  the  specific  judgment  that  shall  be  ren- 
dered. As  the  object  of  the  law  is  to  put  an  end  to 
litigation,  the  power  to  direct  what  specific  judgment 
shall  be  entered  is  one  to  be  liberally  exercised  in 
furtherance  of  justice.  It  has  been  often  exercised. ^^ 
And  in  section  564  the  same  author  says:  *^The 
appellate  tribunal  may  pronounce  the  ultimate  judg- 
ment without  remanding  the  case,  where  the  facts  are 
not  in  dispute,  unless  the  statute  requires  that  the  case 
should  be  remanded.  In  Insurance  Co.  v.  Scammon, 
123  111.  601,  14  N.  E.  Rep.  666,  the  court  says: 
'* Where  the  evidence  given  at  the  trial,  with  all  the 
inferences  which  the  jury  could  justifiably  draw  from 
it,  was  so  insufficient  to  support  the  verdict,  that  the 
trial  court  would  have  been  warranted  in  directing 
them  to  find  for  the  defendant,  but  failed  to  do  so, 
then,  and  then  only,  can  the  appellate  court  reverse 
without  remanding;  because,  in  such  case,  it  merely 
renders  the  judgment  that  should  have  been  rendered 
in  the  trial  court. '^  In  Pennington  v.  Underwood,  19 
S.  W.  Rep.  108,  the  supreme  court  of  Arkansas,  under 
a  statute  authorizing  it  to  remand,  dismiss,  or  render 
such  other  judgment  as  the  court  in  its  discretion 
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might  deem  just,  said:  ** Where  there  is  on  the 
record  an  affirmative  showing  upon  facts  undisputed 
that  the  plaintilBE  has  no  right  to  recover,  the  supreme 
court  should  not  order  a  new  trial,  which  would  only 
protract  the  litigation,  increase  the  costs,  and  needlessly 
occupy  the  time  of  the  courts.  In  such  case  injustice 
would  be  done  by  remanding  the  cause,  while  justice 
would  be  done  by  determining  it  now."  And  the 
court  entered  final  judgment.  We  have  a  statute 
which  directly  authorizes  such  a  course.  Section  2190 
of  the  Compiled  Laws  of  1884  provides  as  follows: 
**The  supreme  court  in  appeals  or  writs  of  error  shall 
examine  the  record,  and  on  the  facts  therein  contained 
alone  shall  award  a  new  trial,  reverse  or  affirm  the 
judgment  of  the  district  court,  or  give  such  other 
judgment  as  to  them  shall  seem  agreeable  to  law." 
For  these  reasons  we  think  it  would  serve  no  good  pur- 
pose to  remand  the  case  for  further  proceedings  in  con- 
formity with  this  opinion,  but  that  it  will  be  better  for 
all  parties,  and  tend  to  secure  a  more  speedy  and  con- 
clusive determination  of  the  questions  of  law  involved, 
if  judgment  is  entered  in  this  court  in  favor  of  the 
plaintiff  for  the  possession  of  the  land  described  in  the 
declaration. 

Seeds,  J.,  concurs. 
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[No.  545.     August  11,  1894.] 

JOHN  Gt.  CLANCEY,  Appellant,  v.  JOHN  G. 
CLANCEY,  Administbator  of  the  Estate  of 
CHAELES  E.  FAIRBANK,  Deceased,  Appellee. 

Executors  and  Administrators— Allowance  op  Demands  against  Es- 
tate OP  Decedent  Reviewable  on  Appeal. — While  a  simple  action 
in  assumpsit,  brought  against  the  estate  of  a  deceased  person,  may 
be  maintained  in  the  district  court,  yet  the  general  administration  of 
an  estate  in  the  probate  court  is  in  the  nature  of  a  proceeding  in 
equity,  and  an  appeal  from  such  court,  allowing  or  disallowing  a 
claim,  is  an  appeal  to  the  district  court  sitting  as  a  court  of  equity, 
and  the  action  of  the  latter  court  may  be  reviewed  by  the  supreme 
court  on  appeal.     Chaves  v.  Perea,  3  N.  M.  (Gil.)  93. 

Id.— Veripication  op  Claims  against  Estate  op  Deceased  Person — 
Jurisdiction  op  Probate  Court — Appeal  to  District  Court. — On 
appeal,  from  the  disallowance  of  part  of  a  claim  against  the  estate  of 
a  deceased  person,  from  the  probate  court  to  the  district  court,  where 
it  affirmatively  appeared  that  the  claim  had  never  been  verified,  as 
required  by  section  27,  Act  of  February  26,  1889,  the  probate  court 
had  no  jurisdiction  to  consider  or  allow  it,  and  the  absence  of  such 
verification  could  not  be  supplied  in  the  district  court. 

Id. — Claim  op  Administrator  against  Himselp  as  Such,  and  in  Favor 
OF  Himselp  as  Creditor. — Where,  in  such  case,  the  administrator 
reports  cash  on  hand,  he  will  not  be  permitted,  under  the  guise  of  a 
claim  against  himself  as  such  administrator,  and  in  favor  of  himself 
as  creditor,  of  the  estate,  to  place  such  assets  beyond  the  reach  of 
other  claimants,  aud  thereby  defeat  their  rights  in  case  they  should 
establish  a  title  to  the  same. 

Id. — Appeal  prom  Allowance  op  Part  of  Claim.— In  such  case  an 
appeal  from  the  judgment  of  the  probate  court  is  limited  to  so  much 
of  the  judgment  as  is  complained  of. 

Appeal,  from  a  judgment  for  defendant,  from  the 
Fourth  Judicial  District  Court,  San  Miguel  County. 
Affirmed;  Collieb  and  Laughlin,  JJ.,  dissenting. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  D.  W.  Veeder  for  appellant. 

The  ruling  of  the  court  below  in  support  of  the 
amended  pleas  was  erroneous.    Comp.  Laws,  1884,  sec. 
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1848;  Lee  v.  Walker,  53  N.  W.  Rep.  597;  Bray's 
Adm'r  V.  Seligman's  Adm'r,  75  Mo.  31  (40);  1  Am. 
and  Eng.  Encyclopedia  of  Law,  p.  624. 

Appellant's  appeal  only  brought  before  the  district 
court  for  consideration  the  several  items  of  his  original 
claim  appealed  from.  Millard  v.  Harris,  10  N.  E.  Rep. 
387,  391 ;  Curts  v.  Brooks,  71  111.  127;  Morgan  v.  Mor- 
gan, 83  Id.  196;  Moore  v.  WiUiams,  24  N.  E.  Rep.  617, 
618. 

The  judgment  of  the  probate  court  could  not,  upon 
appellant's  appeal,  be  impeached  in  any  manner  by  the 
pretended  heirs,  either  in  whole  or  in  part.  In  re  The 
Quickstep,  9  Wall.  665,  672;  Clowes  v.  Dickinson,  8 
Cow.  (N.  Y.)  328,  330;  Witt  v.  The  Trustees,  etc.,  55 
Wis.  376,  381,  13  N.  W.  Rep.  261 ;  Terrell  v.  Rowland, 
4  S.  E.  Rep.  (Ky.)  825,  827;  Schlereth  v.  Mo.  Pacific 
R'y  Co.,  19  S.  W.  Rep.  1133,  1134;  Laws,  N.  M.  1889, 
p.  221,  amending  sec.  562,  Comp.  Laws. 

The  word  '^advances"  means  money  loaned  by  a 
partner  to  the  firm  or  copartnership,  and  it  is  in  this 
restricted  sense  the  word  is  always  used,  when  applied 
to  partnerships.  1  Lindley  on  Copartnership,  star  page 
320.     See,  also,  2  Id.,  star  page  402. 

In  this  case  the  claim  of  the  appellant  is  for  a  debt 
unconnected  with  the  affairs  of  the  partnership,  for  a 
fixed  amount,  and,  therefore,  not  required  to  be  ascer- 
tained by  a  previous  examination  of  the  partnership 
account.  2  Lind.  on  Part.,  star  pp.  563,  564,  and  cases 
cited;  Biernan  v.  Braches,  14  Mo.  24;  Crater  v.  Binin- 
ger,  45  N.  Y.  545.  See,  also,  Bull  v.  Coe  et  al.,  18Pac. 
Rep.  808. 

-  The  contract  between  the  parties  was  that  the  sums 
of  money  advanced  by  appellant  were  to  be  repaid  at  a 
future  period,  and  upon  the  closing  out  of  the  copart- 
nership business.  Under  such  circumstances  the  stat- 
ute of  limitations  begins  to  run  as  soon  as  the  specified 
time  has  elapsed,  or  the  particular  event  has  occurred. 
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Angell  on  Lim.  [6  Ed.],  sec.  42;  Wood  on  Lim.  Acts., 
p.  254. 

The  claim  must  be  supported  by  oath  before  it  can 
be  allowed  by  the  court,  but  it  may  be  sworn  to  orally 
and  upon  the  hearing,  or  at  any  time  prior.  See  Sanchez 
V.  Luna,  1  N.  M.  238,  240;  also  Goodrich  v.  Conrad, 
24  Iowa,  254;  Wile  v.  Wright,  32  Id.  451,  455,  457; 
Terrell  v.  Rowland,  86  Ky.  67. 

Appellant  is  entitled  to  recover  the  money  paid  by 
him  for  the  use  and  benefit  of  the  deceased  with 
deceased's  knowledge  and  consent.  Wilson  v.  Estate 
of  Hotchkiss,  45  N.  W.  Rep.  838,  840. 

Appellant's  testimony  is  corroborated  in  every 
material  point.  For  rule  as  to  corroboration,  see  Gil- 
dersleeve  v.  Atkinson,  6  N.  M.  257. 

Lafayette  Emmett  for  defendant  and  Elizabeth 
Fairbank  et  al. 

On  perfecting  the  appeal  from  the  probate  court 
the  case  stands  in  the  district  court  as  if  commenced 
there  originally,  and  the  pleadings  may  be  amended,  or 
the  issues  changed  or  modified,  as  in  any  other  action 
on  money  accounts.     Territory  v.  Lowitski,  6  N.  M.  238. 

The  items  for  salary,  or  services  to  the  firm,  can 
not  be  charged  against  the  firm,  much  less  the  other 
partner,  without  a  special  agreement  to  that  effect,  and 
there  is  no  evidence  of  such  agreement.  2  Kent,  Com. 
37,  note  b;  Story  on  Part.  182;  1  Johns.  Chan.  Rep. 
155-157;  3  Id.  433. 

Plaintiff's  claim  is  barred,  because  not  sworn  to 
and  presented  within  the  year  as  required  by  statute. 
Laws,  1889,  ch.  90,  sees.  27,  28,  34,  pp.  216,  217. 

Freeman,  J. — This  cause  comes  to  us  by  appeal 
from  the  district  court  of  the  Fourth  judicial  district, 
sitting  for  the  county  of  San  Miguel.  The  facts  are 
substantially  as  follows:     On  the  eighteenth  day  of 
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February,  1889,  the  appellant,  John  G.  Clancey,  was 
by  the  probate  court  of  said  county  appointed  adminis- 
trator of  the  estate  of  Charles  E.  Fairbank,  who 
departed  this  life  in  the  state  of  California  on  the  thir- 
teenth day  of  December,  1888.  At  the  May  term,  1889, 
of  said,  probate  court,  the  appellant,  as  such  adminis- 
trator, filed  in  said  court  an  inventory  of  said  estate, 
wherein  he  reported  that  he  had  in  hand  cash  belong- 
ing to  said  estate  amounting  to  the  sum  of  $14,140.17. 
At  the  September  term,  1889,  William  P.  Fairbank  and 
Alice  Fairbank  and  Elizabeth  J.  V.  Fairbank,  claiming 
to  be  citizens  and  residents  of  the  city  of  Baltimore,  in  the 
state  of  Maryland,  filed  in  said  court  a  petition,  wherein 
they  alleged  that  the  said  Elizabeth  J.  V.  was  the  sur- 
viving widow,  and  the  said  Alice  and  William  the  sur- 
viving children,  of  the  said  Charles  E.  Fairbank;  the 
appellant,  in  his  petition  for  letters  of  administration, 
having  named  Ella  Fairbank  as  the  widow,  and  Harold, 
Eva,  Iva,  and  one  other,  all  residents  of  the  state  of 
California,  as  the  heirs  at  law  and  the  distributees  of 
the  said  estate.  At  an  adjourned  term  of  said  court,  at 
a  date  subsequent  to  the  filing  of  the  last  named  peti- 
tion, the  administrator  (the  appellant)  filed  in  said 
court  an  application  to  be  allowed  to  correct  his  former 
inventory  by  showing  that  the  amount  therein  shown 
to  be  due  the  estate  of  the  decedent  was  subject  to  be 
reduced  by  certain  indebtedness  due  him  (the  appel- 
lant) as  a  surviving  member  of  a  copartnership  existing 
between  him  and  the  decedent  at  the  date  of  the  death 
of  the  latter;  and,  thereupon,  on  the  thirty-first  day  of 
June,  1890,  he  filed  in  said  probate  court  against  said 
estate  a  claim  composed  of  sundry  items,  amounting  in 
the  aggregate  to  $15,286.57.  This  claim  was  never 
sworn  to.  Of  the  amount  claimed,  the  probate  court 
adjudged  that  the  sum  of  $4,185.07  was  due  the  appel- 
lant on  account  of  services  rendered  by  him  to  the 
copartnership  during  the  life  of  the  decedent,  and, 
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thereupon,  proceeded  to  charge  up  against  the  part- 
nership property  the  sum  of  $8,370.14;  that  is  to  say, 
the  court  found  that  the  appellant  was  entitled  to  the 
last  named  amount  for  his  services  in  the  management 
of  the  affairs  of  the  copartnership,  and  that  half  of  this 
was  payable  by  the  decedent,  and,  thereupon,  entered 
an  order  requiring  the  entire  amount  to  be  paid  out  of 
the  partnership  funds.  The  remaining  amount  of  the 
claim,  to  wit,  $11,101.50,  was  disallowed.  From  this 
judgment,  decree,  or  order  of  the  probate  court,  or 
from  so  much  thereof  as  disallowed  the  last  mentioned 
sum,  the  appellant  appealed  to  the  district  court.  For 
the  better  understanding  of  the  questions  here  involved, 
it  may  be  stated  that  while  on  the  face  of  the  record 
this  is  a  proceeding  in  favor  of  John  Ot.  Clancey,  as  a 
creditor  of  the  estate  of  Charles  E.  Fairbank,  against 
John  G.  Clancey,  as  administrator  of  said  estate,  it  is 
in  reality  a  proceeding  wherein  the  Baltimore  claim- 
ants are  seeking  to  establish  their  right  as  such,  and 
are  contesting  the  right  of  the  appellant  to  enforce  his 
claim  against  said  estate.  The  cause  was  by  agreement 
tried  by  the  court  below  without  the  intervention  of  a 
jury,  and  a  judgment  rendered  against  John  G.  Clan- 
cey, and  in  favor  of  John  Gt.  Clancey,  administrator. 
From  this  judgment,  John  G.  Clancey,  as  claimant, 
appeals  to  this  court. 

The  first  question  presented  for  our  consideration 
is  raised  by  the  motion  to  dismiss  the  appeal,  on  the 
ground  that  the  action  is  one  at  common  law,  and  can 
be  brought  to  this  court  only  by  writ  of  error.  This 
question  must  be  determined  against  the  motion.    At 

common  law,  as  administered  from  a  very 
mands  against  carly  date  m  England,  jurisdiction  relat- 
reviewabie  on      ing  to  thc  cstatcs  of  deccascd  persons  and 

appeal.  '^  /»  .  -.    . 

to  the  care  of  minors  was  vested  m  the 
spiritual  courts.  Courts  of  equity  have  in  this  country 
succeeded  to  this  jurisdiction.    Beach,  Mod.  Eq.  Jur., 
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sec.  1033;  Story,  Eq.  Jur.  [10  Ed.],  sec.  542,  et  seq. 
In  many  jurisdictions,  however,  special  courts  are 
organized  having  by  statute  the  power  vested  in  them 
to  supervise  the  administration  of  the  estates  of 
deceased  persons,  to  probate  wills,  appoint  administra- 
tors, guardians,  etc.,  and  in  many  other  particulars  to 
exercise  the  functions  peculiar  originally  to  the  spirit- 
ual courts.  Such  powers  are  by  statute  of  this  terri- 
tory vested  in  the  probate  courts.  The  fact,  however, 
that  probate  courts  are  clothed  with  jurisdiction  to  hear 
and  determine  matters  relating  to  the  estates  of 
deceased  persons  does  not  necessarily  affect  the  char- 
acter or  nature  of  actions  growing  out  of  such  adminis- 
tration ;  and  while  a  simple  action  of  assumpsit  brought 
against  the  estate  of  a  decedent  may  be  maintained  in 
the  district  court,  yet  we  hold  that  the  general  admin- 
istration of  an  estate  in  the  probate  court  is  in  the 
nature  of  a  proceeding  in  equity,  and  that  an  appeal 
from  the  decision  of  such  court  allowing  or  disallowing 
a  claim,  is  an  appeal  to  the  district  court  sitting  as  a 
court  of  equity,  and  that  the  action  of  the  latter  court 
may  be  reviewed  here  on  appeal.  Chaves  v.  Perea,3  N* 
M.  (Gil.)  93.  On  appeal  to  the  district  court,  the  rever- 
sal of  the  order  of  the  probate  court  disallowing  a  claim 
does  not  amount  to  a  judgment  against  the  estate,  to 
be  executed  by  the  ordinary  writ  of  fieri  facias.  If  the 
district  judge,  sitting  as  a  chancellor,  decides  that  the 
claim  should  be  allowed,  the  judgment  or  finding  is 
certified  to  the  probate  court,  where  it  is  filed  and 
treated  as  other  allowed  claims.  If,  however,  the 
claimant  whose  claim  has  been  disallowed  by  the  pro- 
bate court  is  not  willing  to  submit  the  matter  by  appeal 
to  the  judgment  of  the  district  judge,  he  may  bring  an 
ordinary  action  at  law  against  the  administrator  in  the 
district  court,  in  which  event  he  would  be  entitled  to 
have  the  matter  passed  upon  by  a  jury  as  in  ordinary 
actions  at  law.     Acts,  1889,  p.  216.     The  further  con- 
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sideration  that  this  is  a  proceeding  on  the  part  of  the 
appellant  as  claimant  against  himself  as  administrator 
makes  it  peculiarly  a  matter  of  equitable,  rather  than 
of  common  law,  jurisdiction. 

Having  determined  that  the  cause  is  properly 
before  us  on  appeal,  we  are  next  to  inquire  into  the 
propriety  of  the  action  of  the  court  below  in  rendering 
judgment  against  the  appellant.  The  learned  chief  jus- 
tice, who  rendered  the  judgment,  filed  in  the  cause  an 

elaborate  statement  of  his  views  of  the 

VbRIFICATION  of  I  ,.  .     .  1         n   Mt  t  t 

Claims  against     scveral  qucstious  arising  out  of  the  plead- 

Cbtate  of  deccas-    .  i  a         •  . 

dfclion  of '  robiti  ^^^^  ^^^  ^^^  argumcut.     As,  in  our  opin- 
d?s"trict%'?urtl  *°   ^^°>  however,  the  proper  determination  of 

one  of  the  questions  raised  disposes  of  the 
whole  controversy,  we  shall  rest  our  decision  mainly, 
at  least,  on  that  point.  The  claim  presented  by  the  appel- 
lant against  the  estate  of  the  decedent  was  not  sworn 
to,  or  verified  by  his  afiidavit.  The  statute  relating  to 
the  prosecution  of  claims  against  the  estates  of  deceased 
persons  is  found  in  an  act  of  the  legislature  '*filed  by 
the  governor  February  26,  1889. ''  Section  27  of  that 
act,  which  is  amendatory  of  Compiled  Laws,  section 
1399,  or  so  much  thereof  as  is  applicable  to  this  case, 
is  as  follows:  '*It  shall  be  the  duty  of  the  probate 
judge  to  hear  and  determine  claims  against  the  estate. 
All  such  claims  shall  be  stated  in  detail,  sworn  to  and 
filed, ^'  etc.  As  already  observed,  this  claim  was  not 
sworn  to.  It  is  insisted,  however,  on  the  part  of  the 
appellant,  that  this  statute  is  directory  only,  and  that 
the  testimony  submitted  by  him  on  the  trial  of  the 
cause  in  the  district  court  met  the  requirement  of  the 
statute;  that  the  appeal  from  the  probate  to  the  district 
court  had  the  eflfect  of  transferring  the  whole  contro- 
versy to  the  latter  court,  to  be  tried  de  novo,  subject 
to  all  the  incidents  of  a  trial  in  the  court  of  original 
jurisdiction,  and,  among  others,  to  the  right  of  sup- 
porting the  claim  by  affidavit ;  and  that  his  sworn  tes- 
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timony  in  support  of  the  several  items  of  the  claim  was 
a  satisfaction  of  the  provisions  of  the  statute  which 
required  the  claim  to  be  filed  in  the  probate  court  and 
sworn  to.  We  can  not  give  our  assent  to  this  conten- 
tion. Certain  requirements  were  necessary  to  give  the 
probate  court  jurisdiction  of  the  matter;  and,  while  the 
district  court  was  authorized  to  hear  the  cause  de  novo, 
yet  it  could  hear  and  determine  only  such  cause  as  was 
properly  before  it  on  appeal.  It  did  not  act  as  a  court 
of  original  jurisdiction;  and  it  follows,  therefore,  that, 
if  the  probate  court  was  without  jurisdiction  to  consider 
the  claim,  the  district  court  had  no  authority  to  allow 
it.  In  order  to  give  the  probate  court  jurisdiction  to 
hear  and  determine  a  claim  of  this  character,  it  is  nec- 
essary that  such  claim  be  sworn  to  and  filed  in  said 
court.  When,  therefore,  as  in  this  case,  a  claimant 
files  in  the  probate  court  an  unverified  account — an 
account  not  sworn  to — he  can  not  on  appeal  to  the  dis- 
trict court  supply  the  defect.  It  is  very  true  that  a 
party,  having  failed  in  the  court  of  original  jurisdiction, 
for  want  of  sufficient  evidence  to  support  his  claim, 
may  supply  this  defect  in  the  appellate  court,  where 
the  cause  is  heard  de  novo.  It  is  also  true  that  probate 
courts,  in  matters  of  administration,  are,  like  courts  of 
general  jurisdiction,  entitled  to  a  favorable  pre- 
sumption as  to  jurisdictional  facts.  Acts  1889,  p.  220. 
Yet  in  this  case  it  appears  affirmatively  that  the  claim 
was  never  sworn  to  before  the  probate  court;  hence 
that  court  was  not  authorized  to  allow  it,  and,  on 
appeal,  it  was  the  duty  of  the  district  judge,  sitting  as 
a  chancellor,  to  hold  that  the  probate  court  was  with- 
out jurisdiction  to  consider  and  allow  the  same.  We 
might  rest  our  disposition  of  the  case  at  this  point,  but 
there  are  other  features  connected  with  it  which,  in  our 
opinion,  deserve,  at  least,  a  passing  consideration. 

The  appellant  and  the  deceased  were,  prior  to  and 
at  the  date  of  the  latter's  death,  partners  in  business. 
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Claim  of  adminis-  The  appellant  claims  that,  in  setting  up 
hfilTscifls'such.  said  business,  he  made  certain  advances  to 
hLsJif^a^crcdi-  the  decedent,  which  advances  constitute  a 

part  of  his  claim.  The  remaining  items  of 
the  claim  are  for  certain  payments  alleged  to  have  been 
made  by  the  appellant,  and  for  services  rendered  by 
him  in  the  promotion  of  the  partnership  business.  He 
appears,  therefore,  in  the  court  below,  as  the  adminis- 
trator of  the  estate  of  his  deceased  partner,  and  as  the 
surviving  member  of  the  partnership  firm.  The  appel- 
lant having  filed  in  the  probate  court  his  application  to 
be  appointed  administrator,  and  having  been  duly  ap- 
pointed as  such,  appraisers  of  the  estate  were  appointed, 
who  reported  that  the  estate  of  the  decedent  consisted 
of  his  interest  in  the  partnership  property  of  J.  Gr. 
Clancey  &  Company,  which  property  they  reported, 
after  payment  of  all  partnership  debts,  amounted  to 
$28,280.35,  one  half  of  which  amount,  to  wit, 
$14,140.17,  represented  the  estate  of  the  decedent;  and 
this  amount  the  appellant,  as  administrator,  reported 
to  the  probate  court  as  cash  on  hand  belonging  to 
said  estate.  It  was  not  until  after  the  Baltimore  claim- 
ants filed  their  petition  to  be  allowed  to  establish  their 
claim  as  heirs  and  distributees  of  the  estate  that  the 
administrator  sought  to  amend  his  report  by  setting  up 
his  claim  to  this  $15,286.57.  It  is  not  seriously  denied 
that  this  claim  was  an  afterthought,  and  that  it  was  filed 
for  the  sole  purpose  of  defeating  the  Baltimore  jclaim- 
ants.  The  only  evidence  offered  by  the  appellant  in 
support  of  his  claim,  aside  from  his  own  testimony, 
was  the  deposition  of  EUaFairbank,  claiming  to  be  the 
last  wife  of  the  decedent.  It  is  not  seriously  denied 
that  this  proceeding  was  friendly  and  collusive  as 
between  the  appellant  and  the  California  parties,  who 
claimed  to  be  the  surviving  wife  and  children  of  the 
decedent.  The  purpose  was  to  place  the  amount  claimed 
beyond  the  reach  of  the  Baltimore  claimants  in  case 
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they  should  establish  their  title  to  the  estate.  We  can 
not  permit  the  courts  to  be  made  a  party  to  an  arrange- 
ment of  this  kind.  The  appellant  had  already  reported 
that  he  has  in  hand  $14,140.17  belonging  to  the  estate. 
He  can  not  be  permitted,  under  the  guise  of  allowing  a 
claim  against  himself  as  administrator,  and  in  favor  of 
himself  as  a  creditor,  to  place  the  assets  of  the  estate 
beyond  the  reach  of  the  rightful  claimants,  whoever 
they  may  prove  to  be. 

There  is  still  another  question  growing  out  of  the 
issues  involved,  and  which  is  pressed  upon  our  consid- 
appeal  from  ai-  ©fatiou,  thc  determination  of  which,  al- 
l5'^uS.°'^"'  though  not  necessary  to  the  present  dis- 
position of  the  cause,  will,  nevertheless,  in 
our  opinion,  tend  to  aid  in  the  proper  settlement  of  the 
controveray  in  the  court  below.  It  is  this :  The  appel- 
lant's claim  against  the  estate  consisted  of  fourteen 
items,  aggregating  in  amount  $15,286.57.  Seven  of 
these  items,  aggregating  $4,185.07,  were  charged  as 
salary  due  appellant  on  account  of  services  rendered  by 
him  to  the  partnership  firm  of  J.  Gr.  Clancey  &  Com- 
pany. The  remainder  of  the  claim  consisted  of  items 
for  money  advanced  in  the  original  purchase  of  the 
partnership  property  (a  flock  of  sheep),  and  sundry 
advances  of  cash,  aggregated  the  sum  of  $11,101.50. 
On  consideration  of  the  whole  clam,  the  probate  court 
rendered  the  following  judgment  or  decree:  ''And  the 
court,  being  fully  advised  in  the  premises,  orders, 
adjudges,  and  decrees  that  as  to  the  items  of  salary, 
amounting  to  $4,185.07,  the  same  is  not  a  claim 
against  the  estate,  but  rightfully  against  the  partner- 
ship, and  ought  to  be  charged  to  the  firm  of  J. 
Q-.  Clancey  &  Company.  Therefore,  the  amount  of 
$8,370.14,  or  double  the  amount  as  rendered  against 
the  estate  of  Charles  E.  Fairbank,  deceased,  is  approved 
and  ordered  paid  out  of  the  partnership  funds;  and,  as 
to  all  other  amounts  contained  in  said  bill  of  J.  G-. 
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Glancey  against  the  said  estate,  the  same  are  hereby 
rejected  and  disapproved,  the  same  amounting  to 
$11,101.50/'  The  appellant  appealed  from  so  much  of 
the  foregoing  order,  judgment,  or  decree,  as  disallowed 
the  sum  of  $11,101.50.  The  Baltimore  claimants  gave 
notice  of  an  appeal  from  so  much  of  said  judgment 
or  decree  as  undertook  to  allow  the  salary  account. 
This  appeal  was,  however,  never  perfected.  The 
appellant  insists,  therefore,  that  the  district  court  had 
jurisdiction  of  only  so  much  of  the  proceedings  of  the 
probate  court  as  were  appealed  from ;  that  the  judgment 
of  the  probate  court  allowing  one  part  of  the  claim, 
and  disallowing  another,  was  severable,  making  it  nec- 
essary, as  a  condition  upon  which  the  action  of  the 
probate  court  could  be  reviewed,  that  the  party  against 
whom  an  order  as  to  one  particular  item  was  entered 
should  appeal  from  that  order;  and  that,  therefore,  the 
failure  of  the  Baltimore  claimants  to  appeal  from  the 
judgment  of  the  court  allowing  the  salary  account  left 
that  part  of  the  judgment,  order,  or  decree,  in  full 
force.  On  the  contrary,  it  is  insisted  that  the  appeal 
from  the  probate  court  to  the  district  court  brought  the 
whole  case  into  the  latter  court,  and  that,  on  inspection 
of  the  record  of  the  probate  court,  it  appeared  that 
the  whole  judgment,  decree,  or  order,  so  far  as  the  same 
was  relied  on  to  support  the  appellant's  claim  against 
the  estate,  was  an  absolute  nullity,  in  that  the  probate 
court  undertook  to  make  an  allowance,  not  against  the 
estate  of  the  decedent,  but  against  the  partnership  funds 
of  the  firm  of  J.  G.  Clancey  &  Company.  In  our  opinion, 
it  is  the  better  practice  to  treat  an  appeal  from  the  judg- 
ment, order,or  decree  of  a  probate  court  as  limited  to  so 
much  of  such  judgment,  order,  or  decree  as  is  com- 
plained of.  It  very  often  occurs  that  in  matters  involv- 
ing an  inquiry  into  long  and  intricate  accounts,  running 
through  a  series  of  years,  and  covering  a  multitude  of 
transactions,  having  no  other  connection  save  that  they 
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transpired  between  the  same  parties,  no  serious  contest 
will  arise  except  as  to  one  or  two  items.  In  such  cases 
there  is  nothing  in  reason  or  authority  that  prohibits 
the  aggrieved  party  from  appealing  from  so  much  of  the 
order  or  judgment  as  to  him  may  seem  wrong.  The  fact 
that  a  large  number  of  distinct  claims  are  consolidated 
into  one  claim  ought  not  to  make  it  necessary  for  the 
aggrieved  party  to  appeal  the  entire  cause  to  the  district 
court  in  order  that  he  may  get  relief  as  to  one  claim  or 
one  item  of  the  aggregated  claim.  Such  a  practice 
would  involve  unnecessary  costs,  without  any  corre- 
sponding b3nefit  to  either  party.  While,  therefore, 
it  is  perfectly  apparent  to  us,  as  it  was  to  the  learned 
judge  who  sat  in  the  court  below,  that  so  much  of  the 
order  of  the  probate  court  as  undertook  to  allow  the 
appellant  $i,185.07,  and  to  set  apart  $3,370.14  of  the 
partnership  funds  for  the  payment  thereof,  was  an 
absolute  nullity,  yet  this  part  of  the  decree  or  judgment 
was  not  appealed  from,  and  was  not,  therefore,  prop- 
erly before  the  district  court.  The  judgment,  however^ 
of  the  district  court,  dismissing  the  appeal,  with  costs, 
was  correct,  and  will,  therefore,  be  aflftrmed ;  and  it  is 
so  ordered. 

Smith,  C.  J.,  and  Fall,  J.,  concur. 

Collier,  J.  (dissenting). — While  concurring  in  the 
judgment  of  affirmance  in  this  cause,  I  can  not  give 
my  assent  to  the  view  of  a  majority  of  my  brethren, 
overruling  the  motion  to  dismiss  the  appeal.  Did  this 
ruling  involve  nothing  more  than  the  mere  form  of 
bringing  cases  of  the  nature  of  the  one  at  bar  from  the 
district  courts  to  this  court,  it  would  have  no  other 
significance  than  the  settling  of  a  mere  technical  ques- 
tion, the  record  under  our  statute  being  examinable  in 
this  court  the  same  by  writ  of  error  as  by  appeal. 
The  reasoning,  however,  by  which  the  result  is  reached, 
— ^that  appeal  does,  and  writ  of  error  does  not,  apply  to 
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the  case  at  bar, — is  fraught  with  consequences  quite 
important.  This  case  originated  in  the  probate  court, 
and  thence  it  went  by  appeal  to  the  district  court.  It 
is  a  statutory  proceeding  for  the  summary  disposition 
by  the  probate  judge  of  a  creditor's  claim  against  a 
decedent's  estate,  as  to  which  there  is  provided  for  the 
claimant  an  election  of  two  remedies, — one,  appeal  to 
the  district  court;  the  other,  an  action  in  said  court  to 
recover  the  claim, — but  for  the  administrator  merely 
the  right  of  appeal.  The  alleged  creditor  in  this  case 
elected,  upon  the  rejection  of  his  claim,  to  appeal;  and 
this  court,  holding  that  as,  by  such  appeal,  the  case 
went  to  the  * 'district  court  sitting  as  a  court  of  equity,'' 
concludes  that  appeal,  and  not  writ  of  eiTor,  is  the 
mode  to  bring  the  same  here.  My  dissent  is  therefore 
upon  the  view  that  the  appeal  from  the  probate  court 
to  the  district  court  carried  the  case  to  said  court,  and 
made  it  there  triable  as  an  action  at  law,  and  review- 
able here  only  by  writ  of  error.  Sess.  Laws,  1891 ,  p. 
123,  sec.  5. 

If  the  opinion  of  the  majority  of  my  brethren  is 
correct,  then  here  we  find  a  curious  legislative  anomaly, 
not  to  designate  it  by  a  less  respectful  name.  For 
example,  if  there  be  two  creditors  of  an  estate,  a  grocer 
and  a  dry  goods  merchant,  each  presents  his  claim  to 
the  probate  judge  for  allowance,  and  both  claims  are 
rejected.  The  grocer  appeals,  and  goes  to  the  equity 
side  of  the  district  court;  and  the  dry  goods  merchant 
brings  his  action,  and  goes  to  the  law  side  of  the  same 
court.  The  '*equity"^case  is  unique  in  that,  though 
there  is  an  adequate  remedy  at  law,  no  demurrer  will 
lie;  and  the  law  case  unique  in  that,  by  the  will  of  the 
plaintiff,  an  appeal  can  metamorphose  it  into  a  suit  in 
equity,  if  the  probate  couii;  be  still  in  session.  Pur- 
suing this  suggestion  a  step  further,  we  find  that  the 
grocer  gets  his  decree,  and  this  court,  on  appeal,  may 
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set  it  aside,  because  the  weight  of  the  evidence  is  the 
other  way ;  while  the  dry  goods  merchant,  having  a 
verdict  and  judgment,  overcomes  plaintiflE  in  error, 
because  there  is  slight  evidence  to  support  the  verdict. 
A  further  inconsistency  exists  in  the  fact  that  the  cred- 
itor may  elect  for  his  demand  to  be  tried  by  a  court-  or 
a  jury;  while  the  administrator,  having  merely  one 
remedy, — that  of  appeal, — is  deprived  of  a  jury.  The 
vice  found  in  the  opinion  of  my  brethren  lies,  I  respect- 
fully insist,  in  the  fact  that  too  much  regard  is  paid  to 
the  supposed  equitable  nature  of  the  proceeding  in  the 
probate  court,  and  too  little  to  the  nature  of  the  case 
itself.  In  Ferris  v.  Higley,  20  Wall.  375,  it  was  decided 
that  a  territorial  legislature  could  not  confer  jurisdic- 
tion in  chancery  and  at  common  law  on  probate  courts. 
Such  courts  are  as  devoid  of  chancery  as  of  common 
law  jurisdiction,  and  can  be  vested  by  our  legislature 
with  neither.  As  I  understand  the  view  of  my  breth- 
ren, it  is  held  that,  though  a  claim  for  indebtedness 
may  be  an  action  at  law  in  the  district  court,  the  same 
claim  is  in  the  nature  of  a  proceeding  in  equity,  if 
brought  in  the  probate  court,  because  it  is  in  the  latter 
court  part  and  parcel  of  the  general  administration  of 
an  estate,  which  is  one  of  the  recognized  heads  of 
equity  jurisdiction.  I  must  confess  my  inability  to 
understand  how  it  is  that  the  probate  judge,  in  sum- 
marily disposing  of  a  creditor's  claim  against  an  estate, 
takes  any  more  or  any  less  part  in  the  general  admin- 
istration of  an  estate  than  do  a  judge  and  jury  if  an 
action  at  law  is  brought  on  the  claim  in  the  district 
court.  The  proceeding  is  not  in  ^y  way  the  settlement 
of  an  estate,  but  merely  a  statutory  mode  of  adjudicat- 
ing claims,  with  no  more  resemblance  to  a  suit  in 
equity  than  has  a  proceeding  by  attachment.  By  com- 
paring the  act  of  1889  with  section  562  of  the  Compiled 
Laws  of  New  Mexico  of  1884,  it  will  be  seen  that  de- 
mands of  creditors  against  estates  are  omitted  from 
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those  matters  in  the  administration  of  estates  recog- 
nized as  being  equitable  in  their  nature,  and  a  method, 
purely  statutory  in  character,  is  provided  for  their  dis- 
position in  another  portion  of  the  act.  Acts,  1889, 
sees.  27-30,  48.  It  seems  to  me  that  the  general 
proposition  that  courts  of  equity  in  this  country  having 
succeeded  to  the  jurisdiction  vested  in  the  spiritual 
courts  of  England  makes  everything  done  in  the  pro- 
bate courts  of  an  equitable  character,  and  all  actions 
therein  proceedings  in  the  nature  of  equity,  is  a  non 
sequitur.  The  lack  of  common  law  and  chancery 
powers  merely  prevents  the  probate  court  from  dispos- 
ing of  matters  according  to  their  nature.  This  inherent 
defect  in  the  constitution  of  that  court  is  of  no  further 
concern  when  the  appellant  comes  into  a  jurisdiction 
clothed  with  the  power  to  determine  controversies  in 
the  appropriate  methods  their  natures  demand,  espe- 
cially when  the  trial  is  to  be  de  novo,  as  our  appeal 
statute  provides. 

In  Lewis  v.  Baca,  5  N.  M.  296,  this  court,  by  a 
unanimous  opinion,  held  that  where  a  claim  of  the 
nature  we  are  here  considering  comes  on  appeal  to  the 
district  court,  to  be  tried  de  novo,  it  is  tried  as  an 
action  at  law,  because  of  thd  fact  that  in  its  nature  it 
has  no  relation  to  a  suit  in  equity.  This  has  been  fol- 
lowed by  the  case  of  GUldersleeve  v.  Atkinson,  6  N. 
M.  255,  which  was  tried  as  an  action  at  law  in  the 
lower  court,  and  brought  here  by  writ  of  error,  then 
conceded  by  all  to  apply  only  to  a  case  at  law,  though 
appeals  were  allowed  at  that  time  both  in  suits  in  equity 
and  actions  at  law.  As  early  as  the  year  1859,  appeals 
in  cases  of  this  nature  were  triable  by  the  jury  as 
actions  at  law,  as  shown  by  the  record  in  Spiegelberg 
V.  Mink,  1  N.  M.  308.  In  Chaves  v.  Perea,  3  N.  M. 
(Gil.)  93,  an  obiter  dictum  is  found  to  the  efiPect  that  an 
appeal  such  as  this  would  go  **to  the  chancery  side  of 
the  district  court.''    That  is  the  entire  statement,  and 
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it  is  directly  opposed  by  the  authoritative  holding  of 
this  court  in  Lewis  v.  Baca,  supra,  and  the  other  cases 
cited.  In  the  case  at  bar  the  learned  judge  in  the  court 
below  said:  '*The  claim,  as  filed,  amounts  to,  and 
should  be  considered  as,  a  declaration  in  assumpsit, '^ — 
and,  when  he  so  considers  it,  this  court  holds  there  has 
been  a  trial  in  a  ''court  of  equity.''  The  ''chancellor,'' 
following,  however,  his  view,  entered  what  is  in  form 
a  judgment  in  an  action  at  law,  a  jury  being  waived; 
and  this  court  says,  in  eflEect,  that  it  is  a  decree  in 
equity.  I  think  it  is  unfortunate  that  in  this  case, 
where  all  agree  that  the  decision  of  the  court  below 
should  be  affirmed  on  the  merits,  the  practice  as  to 
trying  such  appeals  in  the  district  court  must  be  over- 
thrown just  as  it  was  about  settled,  and  that  it  is  held 
that  a  case  of  no  equitable  character  whatever  may  be 
tried  in  an  equity  court,  if  plaintiflE  so  elects.  It  seems 
far  more  satisfactory  and  consistent  that  it  should  be 
held  that  cases  on  appeal  from  the  probate  court,  which 
is  a  court  as  much  devoid  of  chancery  as  of  common 
law  jurisdiction,  should  be  tried  in  the  district  court  as 
actions  at  law  if  their  nature  is  such,  and  as  suits  in 
equity  if  they  are  of  that  character.  In  further  sup- 
port of  my  view,  I  cite  Johnston  v.  Shofner,  31  Pac. 
Rep.  254;  Wilkes  v.  Cornelius,  28  Pac.  Rep.  135. 

My  concurrence  with  the  result  arrived  at  on  the 
merits  of  the  appeal,  I  base  on  the  finding  of  the  court 
below  that  no  sufficient  corroboration,  as  required  by 
section  2082  of  the  Compiled  Laws  of  New  Mexico,  was 
made. 

Lauqhlin,  J.,  concurs  in  this  dissent. 
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[No.  588.    August  21,  1894.] 

TERRITORY  OF  NEW  MEXICO,  Appellee,  v. 
ROBERT  L.  McFARLANE,  Appellant. 

Criminal  Law--Hoiiicide — Murder— Continuance. — Where,  on  a  motion 
for  contincanee,  in  a  murder  casei  the  affidavit  set  out,  among  other 
things,  the  failure  of  defendant  to  secure  the  attendance  of  material 
witnesses  in  his  behalf,  and  the  court  thereupon  ordered  compulsory- 
process  to  be  issued  to  secure  their  attendance,  and  on^  the  day  set 
for  trial  it  appeared  that  the  attendance  of  some  of  the  witnesses  had 
not  been  secured,  and  defendant  renewed  his  motion  and  affidavit  for 
a  continuance  to  the  next  term,  which  was  denied,  and  he  then  asked 
leave  to  amend  his  motion,  which  was  also  denied,  though  the  affida- 
vit contained  statements  which,  if  true  and  established  on  the  trial 
by  proper  evidence  would  have  made  out  for  defendant  a  clear  case 
of  excusable  homicide  in  self-defense,  but  there  was  nothing  in  the 
record  to  sustain  such  statements,  except  the  ex  parte  affidavit  of  de- 
fendant, there  was  no  abuse  of  the  court's  discretion;  and,  where 
there  is  no  such  abuse,  this  court  will  not  interfere. 

Id.' — ^Exception,  on  Challenge,  to  Array  of  Jury. — The  mere  allega- 
tions, in  a  motion  challenging  the  array  of  the  regular  panel  of  the 
jury,  that  thB  jury  list  had  not  been  revised  by  the  county  assessor, 
and  a  new  list  furnished  the  clerk  of  the  court,  as  designated  by  the 
statute,  is  no  sufficient  ground  for  reversal  where  the  record  does  not 
disclose  that  the  defendant  has  in  any  way  been  prejudiced  thereby. 

Id.— Production  of  Testimony  Taken  at  Preliminary  Hearing.— It 
was  not  error,  in  such  case,  to  refuse  a  motion  to  require  the  produc- 
tion of  the  testimony,  taken  at  the  preliminary  hearing,  for  the  in- 
.speotion  of  the  defendant. 

Id. — Form  of  Verdict. — Nor  was  it  error  not  to  have  furnished  the  jury 
with  a  form  of  verdict. 

Appeal  from  the  Fifth  Judicial  District  Court, 
Lincoln  County ,  convicting  defendant  of  murder  in  the 
second  degree.    Judgment  aflfirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  C.  Heacock  for  appellant. 

The  court  erred  in  refusing  to  grant  a  continuance 
on  the  first  application  and  aflBdavit  of  defendant.  The 
statute  being  fully  complied  with,  the  only  question  for 
the  court  was  its  legal  sufficiency.  Sees.  2049,  2050, 
Comp.  Laws;  Kinney  v.  Territory,  3  N.  M.  (Gil.)  656. 

The  court  erred  in  refusing  the  second  application 
for  continuance,  the  affidavit  being  in  proper  legal 
form,  and  all  the  requirements  of  the  statute  having 
been  complied  with.  The  absence  of  witnesses  whose 
testimony  is  material  is  good  cause  for  continuance. 
Sees.  2049,  2050,  Comp.  Laws;  Kinney  v.  Territory,  3 
N.  M.  (Gil.)  656;  Bowlin  v.  Com.,  22  S.W.  Rep.  543; 
Harrington  v.  State,  21  Id.  356. 

The  court  erred  in  refusing  to  grant  the  applica- 
tion for  the  reason  that  the  discretion  of  the  trial  judge 
ceases  when  he  determines  the  legal  sufficiency  of  the 
affidavit,  and  the  truth  or  falsity  of  the  matter  sworn 
to  can  not  be  inquired  into.     State  v.  McGuire,  69  Mo. 

197. 

The  court  erred  in  refusing  the  continuance  when 
the  facts  stated  in  the  affidavit  were  material.  Moreno 
V.  State,  21  S.  W.  Rep.  924. 

The  facts  set  forth  as  the  evidence  which  the  ab- 
sent witnesses  would  swear  to  were  material.  Hyden 
V.  State,  20  S.  W.  Rep.  764;  People  v.  Ah  Lee  Doon, 
31  Pac.  Rep.  933. 

Edward  L.  Bartlett,  solicitor  general,  for  the 
territory. 

This  court  has  repeatedly  held,  in  both  criminal 
and  civil  cases,  that  the  overruling  of  a  motion  for  a 
continuance  is  a  matter  resting  in  the  sound  discretion 
of  the  trial  court,  and  that,  unless  the  record  discloses 
such  an  abuse  of  discretion  under  the  circumstances  as 
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will  justify  the  court  in  disturbing  the  judgment,  this 
court  will  not  interfere.  Thomas  v.  McCormick,  1  N. 
M.  371;  Territory  v.  Kelly,  2  Id.  301;  Faulkner  v. 
Territory,  6  Id.  476;  T.,  S.  F.,  &  N.  R.  R.  Co.  v.  Sax- 
ton,  7  N.  M.  304. 

Laughlin,  J. — The  defendant  in  the  court  below, 
and  appellant  here,  was  indicted  by  the  grand  jury  of 
Socorro  county  at  the  May,  1893,  term  of  that  court, 
for  murder  in  the  first  degree  of  one  Atanasio  Vas- 
quez,  charging  the  defendant  with  having  shot  and 
killed  the  deceased  in  a  saloon  at  San  Marcial,  in  said 
county,  on  the  fourth  day  of  July,  1892.  At  that  term 
the  defendant  filed  his  motion  for  a  change  of  venue 
from  Socorro  county,  and  the  motion  was  granted,  and 
the  venue  was  changed  to  Lincoln  county.  At  the 
March,  1894,  term  of  court  for  that  county,  the  defend- 
ant filed  a  motion  and  affidavit  for  a  continuance  on 
the  nineteenth  day  of  the  month  and  the  eighth  day  of 
the  term,  which  motion  was  denied,  and  the  trial  was 
postponed  until  the  twenty-seventh  day  of  that  month. 
The  affidavit  set  out,  among  other  things,  the  failure 
on  the  part  of  the  defendant  to  secure  the  attendance 
of  material  witnesses  in  behalf  of  the  defendant.  The 
court  thereupon  ordered  compulsory  process  to  be 
issued  to  secure  the  attendance  of  the  witnesses  in  be- 
half of  the  defendant.  On  the  day  set  for  the  trial,  it 
appears  that  the  attendance  of  some  of  the  witnesses 
had  not  been  secured,  and  the  defendant  renewed  his 
motion  and  affidavit  for  a  continuance  to  the  next  term, 
which  was  denied,  and  he  then  asked  leave  to  amend 
his  motion,  which  was  also  denied  by  the  court.  Both 
parties  then  announced  themselves  ready,  and  the  trial 
proceeded;  and,  after  eight  jurors  had  been  accepted 
and  passed  for  cause,  the  regular  panel  became  ex- 
hausted, and  the  court  drew  the  names  of  thirty  per- 
sons from  the  jury  box,  in  the  manner  provided  by 
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law,  an*  special  venire  was  issued  for  the  persons  whose 
names  were  so  drawn ;  and  thereupon  the  defendant 
filed  a  motion  challenging  the  array  of  the  regular 
panel,  in  which  motion  it  was  charged  that  the  jury  list 
had  not  been  revised  each  year,  as  required  by  law. 
Defendant  also  filed  a  motion  to  require  the  territory 
to  produce  the  testimony  taken  at  the  preliminary 
hearing  before  the  justice  of  the  peace,  for  the  inspec- 
tion of  defendant  at  the  trial,  both  of  which  motions 
were  denied,  to  all  of  which  rulings  of  the  court  the  de- 
fendant duly  excepted.  At  the  conclusion  of  the  testi- 
mony, the  court  charged  the  jury  fully  on  the  law  of 
murder  in  the  first,  second,  and  third  degrees,  and  as 
to  the  form  of  their  verdict  in  the  event  that  they 
should  find  in  the  first  or  second  degree,  but  did  not 
charge  as  to  the  form  of  the  verdict  in  the  third  degree ; 
and  the  defendant  excepted  as  to  the  omission  of  the  court 
to  so  charge  as  to  the  form  of  the  verdict  in  the  third 
degree.  The  jury  found  the  defendant  guilty  in  the 
second  degree  (eight  of  the  jurors  recommending  the 
■defendant  to  the  clemency  of  the  court),  and  the  court 
passed  sentence, 'and  fixed  the  punishment  at  twenty- 
one  years  in  the  penitentiary.  These  are  substantially 
the  facts  as  they  appear  from  the  record  before  us  on 
the  appeal.  The  record,  as  presented,  is  only  a  skele- 
ton of  the  proceedings,  consisting  of  the  motions  for 
-continuance,  challenge  to  the  array  of  the  regular 
panel  of  the  jury,  and  for  the  production  of  the  testi- 
mony at  the  preliminary  hearing,  and  the  charge  of  the 
court  to  the  jury.  The  record  does  not  contain  any  of 
the  testimony  given  on  the  trial,  and  was  not  filed  in 
this  court  until  the  fourth  day  of  the  term,  although 
the  statute  requires  that  it  be  immediately  sent  up  by 
the  clerk  of  the  lower  court.  There  is  no  bill  of  ex- 
ceptions and  no  assignment  of  errors  filed  with  the 
record  in  the  case^  and  the  case  is  here  on  the  record 
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as  above  stated,  and  this  court  must  pass  upon  the  case 
from  that  record  only. 

The  first  ground  relied  on  for  reversal  is  that  the 
court  denied  the  motion  for  continuance.     We  can  not 
murdkr:  contin-    wstaiu  this  coutentiou.     There  is  nothing 
"*°"'  in  the  record  to  show  that  the  witnesses 

whose  presence  was  required  to  testify  in  behalf  of  the 
defendant  were  or  were  not  present  at  the  trial ;  and 
though  the  affidavit,  as  sworn  to  by  the  defendant,  but 
unsupported  by  any  proofs  as  to  what  defendant  ex- 
pected to  prove  by  the  witnesses  therein  named,  con- 
tains statements  which,  if  true  and  established  on  the 
trial  by  proper  evidence,  would  make  out  for  the  de- 
fendant a  clear  case  of  justifiable  homicide  in  self-de- 
fense, yet  there  is  nothing  in  the  record  to  sustain  said 
statements,  except  the  affidavit  of  the  defendant  made 
ex  parte  and  in  his  own  behalf.  The  rule  of  practice 
and  decision  in  this  court  has  been  for  more  than 
thirty  years  to  affirm  judgments  in  the  lower  courts 
where  the  point  relied  upon  involved  the  discretion  of 
the  trial  judge,  unless  it  should  appear  from  the  face  of 
the  record  that  that  discretion  had  been  grossly  abused, 
to  the  injury  of  the  appellant.  In  this  case  the  record 
fails  to  disclose  any  abuse  of  discretion,  and  we  do  not 
believe  there  was  any  such  abuse  of  a  sound  discretion 
on  the  part  of  the  trial  judge,  who  had  all  the  facts  and 
circumstances  before  him,  when  his  rulings  were  made 
with  the  whole  proceeding  fresh  in  his  mind.  The 
granting  or  refusing  of  a  motion  for  continuance  is 
always  addressed  to  the  sound  discretion  of  the  judge 
hearing  the  cause,  and,  as  a  rule,  is  not  reversible  on 
appeal.  Thomas  v.  McCormick,  1  N.  M.  371 ;  Terri- 
tory V.  Kelly,  2  N.  M.  301 ;  Faulkner  v.  Territory,  6 
N.  M.  476;  T.,  S.  F.  &  N.  Eailroad  Co.  v.  Saxton, 
7  Id.  304.  And  many  other  decisions  of  this  court 
might  be  cited  upon  the  same  point. 

It  must  be  remembered  that  the  defendant  secured 
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the  change  of  venue  from  the  county  where  the  crime 
was  committed  to  a  far  distant  county  of  his  own  mo- 
tion, and  in  his  motion  for  continuance  he  charges  that 
the  deceased  was  regarded  by  the  people  who  knew 
him  as  a  man  of  bad  character,  as  dangerous,  and  a 
* 'desperado;"  and  his  object  therefore,  for  removing 
the  trial  from  Socorro  county,  could  not  have  been  on 
the  ground  of  a  prejudice  against  him  (the  defendant) 
and  a  bias  in  favor  of  the  deceased.  It  must,  then,  be 
inferentially  presumed,  that  his  object  was  to  delay  his 
trial  as  long  as  possible.  The  inference  of  this  pre- 
sumption is  further  borne  out  from  the  fact  that,  so  far 
as  the  record  shows,  he  made  no  effort  to  secure  the 
attendance  of  the  witnesses  he  desired  until  within  a 
very  few  days  before  the  term  of  court  at  which  his 
case  was  coming  on  for  trial,  although  he  knew  the 
long  distance  from  the  place  of  residence  of  his  wit- 
nesses to  the  place  where  he  had  by  his  change  of 
venue  selected  for  his  trial.  In  fact,  the  record  dis- 
closes no  diligence  on  the  part  of  the  defendant  to  war- 
rant the  consideration  of  his  motion  for  continuance. 
This,  as  an  appellate  court,  can  not  be  used  as  a  means 
by  which  persons  charged  with  crime  can  escape  a 
speedy  and  fair  trial  by  a  change  of  venue  and  motions 
for  continuances  until  the  witnesses  depart  the  jurisdic- 
tion of  the  court  by  death  or  otherwise,  and  the  ac- 
cused thereby  evade  their  just  deserts  for  crime  com- 
mitted in  their  criminal  disregard  of  human  life,  and 
that,  too,  on  their  own  oaths,  unsupported  by  any 
other  evidence.  It  is  held  here  that,  when  a  man 
shows  such  a  disregard  of  human  life  as  to  commit  a 
willful  murder,  he  will  not  be  permitted  to  escape  a 
speedy  trial  by  adding  to  that  the  offense  of  perjuiy, 
and  that  it  will  not  be  regarded  as  an  abuse  of  sound 
discretion  if  the  trial  judge  denies  a  motion  for  contin- 
uance unsupported  by  other  evidence  than  the  ex  parte 
oath  of  the  defendant  himself. 
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The  next  ground  for  consideration  is  the  exception 
on  the  challenge  to  the  array  of  the  regular  panel  of 
the  juiy.  This  point  is  not  well  taken,  because  there 
Exception,  on  is  uothiug  iu  the  rccord  to  show  that  the 
Jayof  jf?y*°*'"  dcfeudaut  did  not  have  a  fair  and  impar- 
tial trial  by  a  jury  of  good  and  lawful  men  of  that 
county;  and,  until  something  appears  of  record  to  the 
contrary,  the  presumption  is  that  the  trial  was  fair  and 
regular,  and  in  full  compliance  with  the  statutes  on  the 
subject.  The  mere  allegation  in  the  motion  that  the 
juiy  list  had  not  been  revised  by  the  assessor  of  the 
county,  and  a  new  list  furnished  the  clerk  of  the  court, 
as  designated  by  the  statute,  is  not  sufficient  ground 
for  reversal,  without  some  showing  in  the  record  that 
the  defendant  in  some  material  way  suflEered  injury. 
This  must  be  made  to  appear  in  some  authentic  man- 
ner before  the  trial  court,  that  he  may  pass  upon  it 
advisedly. 

The  third  ground  is  on  the  exception  to  refusing 
the  motion  to  require  the  production  of  the  testimony 
PRODUCTION  of  taken  before  the  justice  of  the  peace  for  the 
ar'Si-**"'"  inspection  of  defendant  at  the  trial.  We 
nary  hearing,  j^qq^  qJ  jjq  statute  requirfng  the  produc- 
tion of  the  testimony  on  preliminary  hearings  for  the 
inspection  of  the  defendant,  and  the  ruling  of  the  trial 
judge  on  that  point  is  sustained. 

The  fourth  and  last  ground  for  reversal  is,  that  the 
judge,  in  his  charge  to  the  jury,  did  not  charge  as  to 

the  form  of  verdict  in  the  third  degree. 
The  court  charged  the  jury  fully  as  to  the 
law  of  murder  in  the  third  degree;  and,  if  the  jury  had 
found  the  evidence  justified  it,  they  could,  and  no  doubt 
would,  havg  so  returned  a  verdict  in  that  degree.  We 
know  of  no  law  which  requires  a  court  to  furnish  the 
jury  a  form  for  their  verdict  in  any  degree. 

The  record  in  cases  of  this  character  should  dis- 
close all  the  proceedings  in  the  court  below,  in  order 
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that  this  court  may  be  able  to  pass  upon  the  whole  case 
from  the  record.  For  the  reasons  herein  given,  the 
court  is  of  the  opinion  that  there  is  no  error  in  the 
record  sufficient  to  reverse  the  case,  and  the  judgment 
of  the  court  below  is  therefore  affirmed ;  and  it  is  so 
ordered. 

Smith,  C.  J.,  and  Fall  and  Collier,  JJ.,  concur. 


[No.  576.     August  21,  1894.] 

TERRITORY  OF    NEW    MEXICO,    Appellee,  v. 
HIPOLITO  ARMIJO,  Appellant. 

Criminal  Law— Uxorioidb—Mubder— Verdict— Admission  op  Illegal 
Testimony — New  Trial. — In  a  prosecution,  on  an  indictment  of  the 
defendant  for  the  murder  of  his  wife,  where  the  jury  returned  a  ver> 
diet  of  conviction  for  murder  in  the  first  degree,  and  the  legal  testi- 
mony fairly  showed  they  might  well  have  reached  a  verdict  of  con- 
viction for  murder  in  either  the  first  or  second  degrees,  and  that,  as 
between  these  two  degrees  of  murder,  their  minds  might  well  have 
wavered,  and  illegal  evidence  was  admitted,  which  had  a  tendency 
to  persuade  them  to  the  conclusion  arrived  at,  of  murder  in  the  first 
degree,  under  such  circumstances  the  defendant  can  not  be  consid- 
ered to  have  been  certainly  convicted  on  the  legal  evidence  in  the 
case,  and  it  not  being  apparent  that  injury  did  not  occur,  he  was 
entitled  to  a  new  trial. 

Id. — Declaration  of  Deceased — Res  Gestae — ^Evidence. — ^A  state- 
ment made  by  the  deceased  to  her  brother  twelve  hours  before  her 
death,  and  while  showing  him  bruises  on  her  person,  that  the 
defendant  had  beaten  her,  was  inadmissible  as  a  part  of  the  res 
gestae,  where  it  did  not  appear  from  the  evidence  what  length  of 
time  had  elapsed,  after  the  bruises  were  received,  before  the  state- 
ment was  made. 

Appeal  from  a  judgment  of  the  Third  Judicial 
District  Court,  Sierra  County,  convicting  defendant  of 
murder  in  the  first  degree.  Judgment  reversed,  and 
new  trial  ordered. 

The  facts  are  stated  in  the  opinion  of  the  court. 
A.  B.  Elliott  for  appellant. 
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Edwabd  L.  Babtlett,  solicitor  general,  for  the 
territory. 

Appellant  in  his  assignment  of  errors  refers  to 
*^*a  portion  of  the  jury"  aa  having  been  erroneously 
allowed  ''to  separate  after  they  had  been  examined  and 
accepted,  and  before  a  full  jury  was  impaneled,"  and 
his  citations  refer  to  a  *'jury,"  when  as  a  matter  of 
fact  and  law  there  was  no  jury  at  that  time,  only  a  pos- 
sible or  prospective  jury,  which  might  be  made  up 
from  the  list,  and  in  which  the  portion  already  accept- 
ed might  be  included.  State  v.  Burns,  33  Mo.  488, 
and  cases  cited ;  Territory  v.  Nichols,  3  N.  M.  (Gil.) 
107. 

The  evidence  objected  to  under  the  third  assign- 
ment of  errors  was  properly  admitted.  People  v.  Har- 
ris, 33  N.  E.  Eep.  65;  33  Id.  1016. 

The  instructions  given  by  the  court  are  more 
favorable  than  those  approved  by  the  court  in  Faulk- 
ner v.  Territory,  6  N.  M.  464;  see  9  Am.  andEng. 
Encyclopedia  of  Law,  p.  734,  and  cases  cited. 

If  the  instructions  given  are  within  section  2055, 
Compiled  Laws,  which  may  be  doubted,  they  are  with- 
out the  slightest  comment  upon  the  weight  of  the  cir- 
cumstantial or  other  evidence  in  the  case.  Territory 
V.  Trujillo,  7  N.  M.  50. 

The  jury  having  found  defendant  guilty  of  murder 
in  the  first  degree,  he  could  not  have  been  prejudiced 
by  a  refusal  in  a  lesser  degree.  Territory  v.  Nichols, 
3  N.  M.  (Gil.)  109;   Territory  v.  Yarberry,  2  Id.  463. 

The  receiving  of  the  verdict  was  a  purely  ministe- 
rial act  while  the  passing  of  the  judgment  was  a  judi- 
cial act.     Territory  v.  Nichols,  3  N.  M.  (Gil.)  106.' 

The  record  does  not  show  that  any  exception  was 
taken  at  the  time  to  the  court's  overruling  the  defend- 
ant's motion  for  a  new  trial  and  in  arrest  of  judgment^ 
and  it  can  not  be  considered  here.  Sec.  2197,  Comp. 
Laws. 
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If  there  is  any  evidence  at  all  to  support  it,  the 
verdict  will  not  be  disturbed  where  there  is  a  conflict 
of  evidence.     Territory  v.  Trujillo,  7  N.  M.  47. 

The  proof  need  not  conform  strictly  to  the  allega- 
tions contained  in  the  indictment  as  to  the  method  of 
killing,  so  long  as  the  general  manner  of  producing  the 
death  is  proved  as  charged.  Am.  and  Eng.  Encyclo- 
pedia of  Law,  p.  634,  and  cases  cited. 

All  legal  doubts  were  solved  in  defendant's  favor, 
and  he  was  convicted  upon  questions  of  fact  alone. 
He  went  upon  the  stand  himself,  testified  in  his  own 
behalf,  and  the  jury  refused  to  believe  his  story,  which 
they  had  the  right  to  do,  and  found  him  guilty  as 
charged.     Territory  v.  Yarberry,  2  N.  M.  457. 

Collier,  J. — The  record  in  this  case  shows  that 
defendant  in  the  court  below,  and  appellant  here,  was 
indicted  in  the  district  court  of  Sierra  county  for  the 
murder  of  Rosa  Torres  de  Armijo,  as  occurring  the 
twenty-sixth  day  of  July,  1891,  by  choking  and  stran- 
gling. He  was  put  upon  trial  at  the  March,  1893, 
term  of  said  court,  and,  the  jury  being  unable  to 
agree,  a  mistrial  was  declared.  He  was  again  put  on 
trial  at  the  October,  1893,  term  of  said  court,  and  a 
verdict  rendered  of  guilty  of  murder  in  the  first  degree, 
with  a  recommendation  to  mercy.  A  motion  for  new 
trial  being  overruled,  and  defendant  sentenced,  the 
case  comes  here  for  review  by  appeal. 

The  case  is  one  of  circumstantial  evidence.  The 
undisputed  facts  disclosed  by  the  testimony  are  sub- 
stantially as  follows :  The  deceased,  Rosa  Torres  de 
Armijo,  was  the  wife  of  defendant,  they  having  been 
married  about  thirty  years.  That  there  were  three 
children  of  the  marriage,  but  neither  of  the  children 
was  with  the  parents  at  the  time  of  her  death,  which 
occurred  in  the  early  part  of  the  night  of  July  26, 
1891.     That  defendant  left  his  wife  alone  at  their  house 
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on  the  morning  of  said  July  26,  1891,  and  remained 
away  until  about  sundown.  That  he  and  deceased 
were  visited  at  about  dark  by  one  of  the  witnesses  for 
the  territory,  who  was  asked  by  defendant  to  take  sup- 
per there,  but  declining,  he  was  given  by  deceased  a 
cup  of  coffee,  which  he  drank.  That  said  witness  left 
defendant  and  deceased  together  at  their  house,  and 
about  half  an  hour  later  he  met  and  was  talking  with 
defendant  at  another  house,  a  short  distance  away. 
That  about  an  hour  or  more  after  he  saw  defendant  he 
heard  of  the  death  of  his  wife.  That  defendant  was 
present  with  others,  in  the  early  part  of  the  night, 
where  they  were  threshing  wheat.  That  he  left  said 
place,  and  in  about  the  time  it  would  take  for  him  to  get 
to  his  home  he  was  heard  calling  for  assistance,  and, 
returning  to  the  threshing  ground,  he  requested  the 
aid  of  the  men  in  getting  his  wife  out  of  a  hole  into 
which  he  claimed  she  had  fallen.  That  one  of  said 
men  went  with  him  to  the  house,  and  finding  his  wife 
lying  with  her  feet  on  the  bank  of  the  hole,  and  her 
head  in  the  water,  they  together  dragged  her  out,  and 
found  life  to  be  extinct.  This  hole  was  shown  to  be 
within  a  few  yards  of  the  door  of  the  house.  The 
night  was  dark,  and  drizzling  rain.  In  a  very  short 
time  the  body  of  deceased,  who,  defendant  claimed, 
had  fallen  into  the  hole  in  his  absence,  and  was 
drowned,  was  by  her  brother,  who  had  arrived  there, 
and  by  defendant,  placed  on  the  back  of  the  man  who 
assisted  in  dragging  it  out  of  the  hole,  was  carried  to 
her  brother's  house,  some  three  hundred  yards  away, 
and  there  washed  and  dressed  for  burial.  There  was 
testimony  by  the  territory  that  upon  one  side  of  the 
throat  of  deceased  were  three  bruised  and  scratched 
places,  and  on  the  other  side  one  bruised  place,  as  if 
made  by  fingers  and  finger  nails;  a  bruised,  bluish  spot 
on  her  stomach,  as  if  made  by  the  pressure  of  a  knee 
thereon ;  and  the  head  moved  about  as  if  the  neck  was 
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broken.  The  brother  of  deceased  also  testifies  that  on 
arriving  at  the  house  where  the  dead  body  of  his  sister 
was  found,  he  charged  defendant  with  having  killed 
her,  and  he  remained  silent,  but  in  the  course  of  the 
talk  there  he  said  his  wife  had  fallen  into  the  hole,  and 
was  drowned.  There  was  contradictory  testimony 
about  the  quantity  of  water  in  the  hole,  ranging  from 
a  depth  of  four  inches  to  as  many  feet.  There  was  also 
testimony  of  maltreatment  by  defendant  of  his  wife, 
extending  over  a  very  long  period,  which  will  be 
noticed  later  on,  and  of  the  defendant  having  illicit 
relations  with  a  woman  to  whom  he  was  married  with- 
in a  short  time  after  his  wife's  death.  There  was  also 
testimony,  both  by  the  prosecution  and  the  defense, 
that  the  deceased  was  subject  to  fits  or  spasms,  mild 
in  their  character,  and  merely  causing  deceased  to 
remain  quiet  a  few  moments  but  not  losing  control  of 
herself,  as  stated  by  witnesses  for  the  prosecution ;  and 
so  decided,  as  stated  by  the  defense,  as  to  cause  her  to 
fall  over  suddenly,  and  remain  as  if  dead.  These  fits 
were  stated  by  the  witnesses  for  one  side  to  have 
resulted  from  maltreatment  and  abuse  by  the  husband, 
and  by  the  defendant  to  have  been  caused  by  illness 
consequent  upon  childbirth  several  years  before.  The 
evidence  of  maltreatment  rests  almost  entirely  upon 
the  testimony  of  the  relatives  of  deceased,  though  sev- 
eral other  persons  appeared  as  witnesses,  and  all  resid- 
ing in  the  immediate  neighborhood.  The  record  shows 
that  this  testimony  is  in  great  part  hearsay,  and  often 
elicited  by  questions  leading  in  form,  which,  for  some 
unaccountable  reason  were  not  objected  to.  As  far  as 
a  record  can  throw  doubt  and  suspicion  upon  the  en- 
tire testimony  on  the  subject  of  maltreatment  and 
abuse  of  deceased  by  the  defendant,  this  record  does 
it.  Thus,  the  brother  of  the  deceased,  after  repeatedly 
saying  that  he  saw  defendant  break  the  arm,  the 
leg,  and  jaw  of  deceased,  all  on  one  occasion,  finally 
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admits  that  he  never  saw  any  such  thing,  but  was 
merely  told  so  by  a  third  person  a  few  moments  after 
his  arrival  at  the  place  where  it  is  said  to  have 
occurred.  The  district  attorney,  without  any  objec- 
tion whatever  being  made,  propounded  the  following 
questions  to  the  witness  on  that  subject:  ^'Q.  Didn't 
he  knock  pretty  near  all  her  teeth  out,  also!  A.  Yes, 
sir;  she  had  only  a  few  left.  Q.  And  you  say  you  saw 
him  beat  her  continuously?  A.  Continuously.''  The 
record  has  been  searched  in  vain  for  any  justification 
of  such  questions,  and  we  suppose  they  must  have 
remained  unobjected  to  upon  the  theory  that  the 
jury's  natural  sense  of  justice  would  revolt  at  them. 
The  witness,  other  than  defendant,  who  last  saw  de- 
ceased alive  testified  to  loud  and  angry  talk  addressed 
to  her  by  defendant  immediately  before  he  went  into 
the  house  where  the  two  were  alone ;  that  he  was  given 
a  cup  of  coflEee  by  her,  and  invited  to  supper  by  him ; 
that  he  left  them  together,  and  in  the  course  of  an 
hour,  more  or  less,  heard  of  her  death,  as  already 
stated.  Defendant  testified  to  leaving  his  wife  at  the 
house,  alive,  when  he  went  to  the  threshing  ground, 
and  on  returning,  and  not  finding  her  in  the  house,  he 
sought  around  in  the  dark,  after  discovering  that  the 
water  pail  was  gone,  and  he  came  upon  her  feet  near 
the  hole  of  water,  and  then  gave  the  alarm.  He 
denies  that  he  heard  any  such  accusation  made  against 
him  as  testified  to  by  her  brother.  Three  witnesses 
for  the  defense,  who  were  of  the  four  who  washed  the 
body  of  deceased,  testified  that  they  examined  it,  and 
neither  one  saw  on  it  the  marks  on  the  throat  or 
stomach  detailed  by  witnesses  for  the  prosecution,  nor 
did  they  hear  a  word  said  in  reference  to  any  such 
marks,  nor  as  to  the  neck  of  deceased  being  broken. 

In  the  instructions  to  the  jury,  delivered  by  the 
learned  judge  presiding  at  the  trial,  they  were  told 

Vol,  7.  n.  m.— 28 
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that  the  defendant  might  be  found  guilty  of  murder  in 
the  first  or  second  degree,  or  they  might  return  a  ver- 
dict of  not  guilty.  I  think  that  the  legal  testimony  in 
this  case  fairly  shows  that  the  jury  might  well  have 

arrived  at  either  of  said  verdicts,  and 
admission  of  iiic*  that,  as  bctwecn  the  first  and  second  de- 
cvidcncc:new"     grccs  of  murder,  their  minds  might  well 

have  wavered.  It  becomes  a  duty  to  as- 
certain whether  or  not  any  illegal  evidence  was,  as 
claimed  by  defendant,  admitted,  which  had  a  tendency 
to  persuade  them  to  the  conclusion  they  arrived  at  of 
murder  in  the  first  degree,  which  involves  the  death 
penalty,  rather  than  of  murder  in  the  second  degree. 
The  theory  for  conviction  must  be  that,  upon  defend- 
ant's arriving  at  his  house,  he  continued  the  quarrel 
which  was  interrupted  by  the  visit  of  the  witness  who, 
besides  the  defendant,  last  saw  the  deceased  in  life; 
that  he  assaulted  his  wife  immediately  or  very  soon 
after  the  visitor's  departure ;  that  he  deliberately,  and 
with  the  premeditated  design  of  killing,  choked  and 
strangled  her  to  death,  and  then,  throwing  or  placing 
her  body,  head  downward,  in  the  hole  of  water,  it 
remained  there,  in  the  dark  and  rainy  night,  while  he 
went  away,  and  returning,  pretended  to  first  discover 
it.  There  is  no  circumstance  in  this  from  which  the 
conclusion  of  a  deliberate,  intentional  killing  could  be 
drawn  that  would  not  equally  apply  to  the  inference  of 
a  killing  perpetrated  in  the  heat  of  passion,  without 
design  to  effect  death,  but  in  a  cruel  and  unusual  man- 
ner, except  the  angry  words  heard  by  that  visitor  just 
before  his  entrance.  So  far  as  appearances  went,  that 
burst  of  anger  had  all  blown  away  before  he  left,  and 
she  and  he  were  offering  to  him  the  hospitality  paid  a 
guest.  There  is  nothing  in  the  means  used  to  effect 
death  to  lead  to  the  conclusion  of  an  intentional  kill- 
ing. No  weapon  of  any  kind  or  character  was  resort- 
ed to.     The  fact  of  maltreatment,  persisted  in  for  a 
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nuinber  of  years,  if  the  testimony  as  to  that  is  taken 
as  true  in  every  syllable,  should  not  persuade  that,  of 
all  times  he  maltreated  her,  he  on  this  occasion  intend- 
ed to  destroy  her  life ;  and  if  the  testimony  of  illicit 
intercourse,  running  over  a  long  period  of  time,  was 
believed,  that  would  not  necessarily  persuade  that,  for 
the  first  time,  he  on  this  night  fully  intended  to  rid 
himself  of  her  forever.  It  will  be  seen,  therefore,  that, 
if  there  was  testimony  bringing  his  alleged  cruelty 
down  to  this  very  date,  it  would  and  must  have  been  a 
powerful  factor  in  persuading  the  jury  that  the  inten- 
tion to  kill  was  in  the  mind  of  defendant,  and  that  it 
operated,  not  only  in  causing  them  to  reject  the  theory 
of  death  resulting  from  cruel  treatment,  without  any 
design  to  eflfect  death,  but  also  to  reject  all  testimony 
as  to  there  being  no  signs  of  ehoking  or  strangulation, 
and  every  other  fact  and  circumstance  in  defendant's 
favor  that  might  otherwise  have  been  given  weight. 
Was  there  such  testimony,  and  if  so,  was  it  legal! 

I  quote  from  the  testimony  of  the  brother  of  the 
deceased  on  this  subject:  **Q.  When  was  the  last  time 
you  saw  her  alive!  A.  The  twenty-sixth  of  July, 
about  6  o'clock  in  the  morning;  about  6  or  7  o'clock. 
Q.  What,  if  anything,  did  you  notice  about  her  when 
you  saw  her  alive  the  last  time?  A.  I  was  passing  by 
her  house.  When  she  saw  me,  she  commenced  to  cry, 
and  I  came  up  to  where  she  was.  I  asked  her  what 
was  the  matter,  and  she  said  that  Mr.  Hipolito  had 
beaten  her.  Q.  State  whether  you  noticed  any  marks 
of  violence  upon  her  at  that  time.  A.  Yes,  sir.  Q. 
State  to  the  jury.  A.  The  first  mark  I  noticed  was  a 
bruise  on  the  right  cheek,  and  I  got  oflE  my  horse,  and 
noticed  that  she  had  some  bruises  on  her  back.  Q. 
Describe  the  nature  of  those  marks  on  the  back.  A. 
They  were  as  if  they  had  been  made  by  a  whip  or  a 
club  or  a  stick.''  He  then  says  that  her  clothes  weie 
torn.    On  cross-examination  the  following  occurred: 
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^'Q.  You  say  she  came  to  meet  you?  A.  She  was 
standing  at  the  door  when  she  saw  me  coming  on  the 
other  side  of  the  acequia  madre.  It  ran  right  close  to 
the  house.  Q.  Could  she  walk  about  then?  A.  Yes, 
sir;  she  could  walk  some.  She  always  walked  some, 
but  she  was  hurt  on  account  of  a  beating  he  had  given 
her.''  All  this  was  objected  to  by  defendant's  counsel, 
and  upon  cross-examination,  it  being  shown  that  there 
were  no  marks  at  that  time  on  her  throat  tending  to 
show  strangulation,  the  objection  to  the  testimony  was 

renewed,  and  motion  made  for  its  with- 

DKCLARATXON  oil  <,  .<,  livii* 

deceased:  res      drawal  uDou  the  grouud  of  not  being  res 

gestae:  evidence.  /•i.-u  j  ixJ 

gestae,  of  being  hearsay,  and  as  not  tend- 
ing to  establish  the  allegations  of  the  indictment,  all  of 
which  was  overruled.  It  is  difficult  to  see  how  the  fact 
of  the  wife  being  beatea  early  in  the  morning,  some 
twelve  hours  prior  to  her  death  as  a  result  of  the  stran- 
gulation then  inflicted,  has  been  shown,  anywhere  in 
the  case,  to  have  any  connection,  so  as  to  make  it  res 
gestae  of  the  latter  transaction.  It  certainly  can  not 
be  considered  res  gestae  unless  defendant  is  at  least 
connected  with,  or  in  some  way  responsible  for,  that 
beating.  This,  the  prosecution  maintains,  was  shown 
by  the  declaration  of  the  deceased  made  to  her  brother 
that  **Mr.  Hipolito  had  beaten  her."  It  must  be  de- 
termined, then,  whether  or  not  this  declaration  was,  in 
the  language  of  Justice  Swayne  in  Insurance  Co.  v. 
Mosley,  8  Wall.  397,  made  ^'almost  contemporaneously 
with"  or  ^'immediately  after"  the  beating.  An  inves- 
tigation of  the  testimony  sheds  no  light  upon  the  exact 
time  of  the  occurrence  of  the  beating.  It  does  appear 
that  the  deceased  was  alone  at  her  home ;  that  she  saw 
her  brother  from  her  door,  where  she  was  standing; 
that  she  ''commenced  to  cry;"  and  that  he  asked  her 
what  was  the  matter.  The  beating  may  have  occurred 
ten  minutes  before,  an  hour  before,  and,  for  aught  that 
appears  to  the  contrary,  even  the  night  before.     It  was 
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the  narration  of  a  past  occurrence.  It  was  not  a  spon- 
taneous or  involuntary  utterance,  in  any  sense  of  the 
word,  but  was  drawn  out  by  questions,  and  the  fact  of 
its  connection  with  defendant  depended  for  its  proof 
solely  upon  that  narration.  The  basis  for  its  admission 
seems  to  lack  every  element  necessary  to  give  it  the 
character  of  res  gestae.  In  Com.  v.  McPike,  3  Cush. 
181,  the  declaration  appears  far  more  intimately  con- 
nected with  the  fact  with  which  it  dealt  than  does  the 
statement  here.  There  every  moment  of  time  is 
accounted  for  between  the  act  and  the  narration  of  it, 
but  here  we  must  surmise  as  to  whether  the  intervening 
time  was  ten  minutes,  an  hour,  or  several  hours.  The 
McPike  case  has  been  departed  from  in  later  decisions 
of  the  same  court,  and  the  rule  more  stringently  applied. 
This  declaration  being,  in  our  judgment,  simply  a  nar- 
ration  of  a  past  occurrence,  we  think  it  should  not 
have  been  admitted.  Without  it  the  defendant  has  not 
been  suflficiently  connected  with  the  bruises  and  stripes 
on  the  person  of  the  deceased  that  morning,  and  the 
testimony  of  the  witness  as  to  her  appearance  should 
not  have  been  admitted.  To  hold  that  the  mere  fact 
that  a  man's  wife  has  the  appearance  of  being  beaten 
some  twelve  hours  prior  to  the  time  of  her  death  is  a 
circumstance  to  go  with  other  circumstances  tending  to 
connect  him  with  the  later  occurrence,  where  defendant 
is  absent  all  the  intervening  time,  would,  it  seems  to  us, 
make  its  admissibility  rest  upon  a  most  slender  and 
dangerous  foundation.  If  it  had  been  even  shown  that 
the  husband  left  his  house,  that  no  one  else  was  seen 
there,  and  immediately  afterward  his  wife  bore  signs 
upon  her  person  of  blows  freshly  inflicted,  the  ease 
might  be  diflferent,  but  here  no  such  testimony  appears. 
In  several  jurisdictions  it  has  been  held  that,  in  a 
criminal  case,  error  in  the  admission  of  illegal  evidence 
presumes  injury.  Again,  it  has  been  held  that  in 
criminal  cases  the  judge  should  be  satisfied  beyond  a 
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reasonable  doubt  that  no  injury  has  resulted.  The 
doctrine  has  also  been  stated  to  be  that  the  admission 
of  illegal  evidence  of  an  important  fact,  though  but 
additional  to  other  facts  legally  in  evidence,  requires  a 
new  trial,  even  though  it  may  appear  certain  that  the 
jury  would  have  found  a  verdict  as  rendered.  It  is  not 
necessary  to  go  so  far  as  that  in  this  case,  and  we  think 
that  perhaps  the  rule  to  be  adopted  is  that  it  must  be 
apparent  that  no  injury  resulted  to  the  accused  from 
the  admission  of  the  illegal  evidence.  In  this  case  it 
appears  to  us  that  the  jury  may,  and  probably  did, 
reason  that,  if  the  last  thing  the  husband  does  before 
leaving  his  home  in  the  morning  is  to  cruelly  beat  his 
wife,  and  almost  the  first  thing  at  night,  when  he 
returns,  is  to  violently  assault  and  choke  her,  in  such  a 
way  as  to  cause  death,  he  must  have  deliberately  killed 
her,  while  without  such  testimony  they  might  have  con- 
cluded that  his  offense  amounted  merely  to  murder  in 
the  second  degree.  Under  these  circumstances  the 
defendant  can  not  be  considered  to  have  been  certainly 
convicted  on  the  legal  evidence  in  the  case,  and  it  is 
not  apparent  that  injury  did  not  occur. 

The  other  assignments  of  error  it  is  not  deemed 
necessary  to  advert  to,  except  to  say,  in  general  terms, 
that  the  instructions  given  by  the  learned  judge  to  the 
jury  are  approved,  as  being  fair,  in  every  sense,  to  the 
defendant,  and  giving,  as  we  believe,  a  clear  and  full 
exposition  of  the  law  applicable  to  the  case.  For 
reasons  stated  the  judgment  overruling  the  motion  for 
new  trial  is  reversed,  and  this  cause  is  remanded  to  the 
district  court,  with  directions  to  grant  a  new  trial. 

Feeeman  and  Laughlin,  JJ.,  concur. 
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[No.  583.     August  29,  1894.] 

TERRITORY  OF  NEW  MEXICO,  Appellee,  v. 

YEE  DAN,  Appellant. 

Criminal  Law— Homicide— Murder— Continuancb. — The  refusal  of  a 
continuance  in  a  criminal  case,  as  in  a  civil  case,  is  a  matter  resting 
in  the  sound  discretion  of  the  trial  court,  and  will  not  be  interfered 
with,  where  the  record  discloses  no  abuse  of  such  discretion. 

Id. — Interpretation  op  Testimony  op  Witnesses — ^New  Trial — ^Evi- 
dence.— A  new  trial  will  not  be  granted,  in  such  case,  on  the  ground 
of  an  alleged  incompetency  of  the  interpreter  in  interpreting  the  tes- 
timony of  the  witnesses  from  the  Chinese  to  the  English  language, 
where  the  motion  does  not  set  out  the  language  of  the  witnesses,  and 
the  language  used  by  the  interpreter,  and  there  is  nothing  to  show 
that  the  testimony  of  the  witnesses  was  not  fairly  presented  to  the 
jury.     Territory  v.  Hicks,  6  N.  M.  603. 

Id. — Murder — Cause  op  Death — Surgical  Operation. — In  such  case, 
where  one  is  severely  wounded  by  blows  received  upon  the  head,  and 
a  surgical  operation,  apparently  necessary,  is  resorted  to  for  the  pur- 
pose of  saving  him  from  the  probable  fatal  effect  of  the  wound,  and 
death  ensues,  to  relieve  the  defendant  from  responsibility  for  the 
death,  it  must  clearly  appear  that  maltreatment  of  the  wound,  and 
not  the  wound  itself,  was  the  sole  cause  of  death. 

Appeal  from  a  judgment  of  the  Third  Judicial 
District  Court,  Grant  County,  cpnvicting  defendant  of 
murder  in  the  second  degree.     Judgment  afl&rmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  F.  Conway  for  appellant. 

Where  an  operation  is  performed  such  as  an  ordi- 
nary, prudent,  and  skillful  physician  deems  necessary, 
and  it  is  performed  with  ordinaiy  skill,  the  one  inflyict- 
ing  the  wound  is  responsible,  although  the  operation 
caused  the  death;  but  otherwise,  if  the  operation  was 
not  necessary,  or  if  it  was  not  performed  with  ordinary 
skill,  or  from  grossly  erroneous  surgical  or  medical 
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treatment.  Desty's  Crim.  Law,  sec.  124f.  See,  also, 
CoflEinan  v.  Commonwealth,  10  Bush  (Ky.),  495;  1 
Am.  Crim.  Rep.  293;  Commonwealth  v.  McPike,  3 
Cush.  181;  Parsons  v.  State,  21  Ala.  300;  Reg  v. 
Connor,  2  Car.  &  K.  518;  Reg  v.  Holland,  2  Moody  & 
R.  351;  State  v.  Haulister,  42  Am.  Rep.  5;  State  v. 
Bantly,  26  Id.  486;  State  v.  Morphy,  11  Id.  122,  and 
note  125. 

The  true  distinction  in  all  such  cases  is :  that  if 
the  death  was  evidently  occasioned  by  grossly  erro- 
neous medical  treatment,  the  original  author  of  the 
violence  will  not  be  answerable,  but  if  it  arises  from 
the  want  merely  of  the  higher  skill,  which  can  be  com- 
manded only  in  great  towns,  he  will  be  responsible 
because  he  has  willfully  exposed  the  deceased  to  a  risk 
from  which  he  had  practically  no  means  of  escape.  2 
Taylor's  Med.  Juris.,  p.  597. 

Again,  according  to  Lord  Hale,  ''If  death  takes 
place  from  an  unskillful  operation  performed,  for  the 
care  of  a  wound,  and  not  from  the  wound,  the  respon- 
sibility of  the  prisoner  ceases.''  2  Taylor's  Med.  Juris., 
p.  603. 

Edwabd  L.  Babtlett,  solicitor  general,  for  the 
territory. 

The  instructions  of  the  court  numbers  16  and  17 
were  properly  given,  and  the  instruction  asked  for  by 
defendant  was  properly  refused,  being  substantially 
the  same  as  those  given.  Territory  v.  Baker,  4  N.  M. 
(Gil.)  273;  Territory  v.  Anderson,  4  N.  M.  (Gil.)  222; 
Faulkner  v.  Territory,  6  N.  M.  465;  Territory  v. 
Trujillo,  7  N.  M.  53;  Pinkerton  v.  Ledoux,  3  N.  M. 
(Gil.)  410. 

This  court  has  repeatedly  held  that  the  overruling 
of  a  motion  for  a  continuance  rests  in  the  sound  dis- 
cretion of  the  trial  court,  and  that  unless  the  record 
discloses  such  an  abuse  of  discretion  as  will  justify  it 
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in  disturbing  the  judgment  on  that  ground,  the  court 
will  not  interfere.  Thomas  v.  McCormick,  1  N.  M. 
371;  Territory  v.  Kelly,  2  N.  M.  301;  Faulkner  v. 
Territory,  6  N.  M.  477;  T.,  S.  F.  &  N.  R.  R.  v. 
Saxton,  7'N.  M.  304;  1  Bish.  Grim.  Proc,  sec.  951, 
and  cases  cited. 

The  assignment  of  error  because  of  the  incompe- 
tency of  the  interpreter  from  the  Chinese  to  the 
English  language  was  passed  upon  by  this  court  at 
its  session  of  1892.  See  Territory  v.  Hicks,  6  N.  M.  603. 

Where  there  is  evidence  (in  a  murder  case), 
although  conflicting,  to  support  the  conviction,  the 
evidence  will  not  be  weighed  on  appeal.  Territory  v. 
Hicks,  6  N.  M.  609;  Territory  v.  Trujillo,  7  N.  M. 
47;  Territory  v.  Maxwell,  2  N.  M.  250. 

''If  the  death  ensues  from  the  wound  given  in 
malice,  but  not  in  its  nature  mortal,  but  which  being 
neglected  or  mismanaged,  the  party  died,  this  will  not 
excuse  the  prisoner  who  gave  it,  but  he  will  be  held 
guilty  of  the  murder,  unless  he  can  make  it  clearly 
and  certainly  appear  that  the  maltreatment  of  the 
wound,  or  the  medicine  administered  to  the  patient,  or 
his  own  misconduct,  and  not  the  wound  itself,  was  the 
sole  cause  of  his  death."  3  Greenlf.  Ev.  [8  Ed.],  sec. 
139;  2 Rose.  Grim.  Ev.  £8  Am.  Ed.],  p.  757;  1  Russell 
on  Crimes  [5  Ed.],  pp.  504,  505;  2  Bish.  Crim.  Law, 
sees.  638,  639;  Com.  v.  Hacket,  2  Allen  (Mass.),  140- 
142.  In  addition  to  these  authorities  the  cases  cited 
by  appellant  sustain  the  view  of  the  law  taken  by  the 
trial  judge,  and  the  contention  of  the  territory. 

The  testimony  of  disagreeing  doctors  is  to  be 
received  with  great  caution.  Whart.  Crim.,  Ev.,sec. 
420;  People  v.  Kemler,  119  N.  Y.  580,  583,  584. 

Collier,  J. — The  appellant,  Yee  Dan,  was  at  the 
April,  1893,  term  of  the  district  court  for  Grant  county, 
indicted  for  the  murder  of  Yee  Yot  Woh,  to  which 
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indictment  the  plea  of  not  guilty  was  interposed.  The 
ease,  being  continued,  came  on  for  trial  at  the  Novem- 
ber, 1893,  term  of  said  district  court.  The  testimony 
on  the  trial  showed  that  in  March,  1893,  the  defendant 
in  the  morning,  about  7  or  8  o'clock,  went  to  the  store 
where  deceased  was  living,  the  living  quarters,  being 
rooms  in  the  rear  of  the  building ;  that  he  went  to  the 
room  where  deceased  was  lying  in  bed,  and  struck  him 
on  the  head  with  an  iron  rod ;  that  it  does  not  appear 
whether  he  carried  the  rod  with  him  or  not ;  that  the 
first  intimation  had  by  the  witnesses,  who  were  living 
in  the  same  house,  and  present  at  the  time,  of  any 
intended  violence  on  the  part  of  the  defendant,  was 
their  hearing  deceased  cry  out;  that  after  three  or  four 
blows  had  been  given  the  rod  was  wrested  from  the 
defendant ;  that  after  deceased  had  risen  from  the  bed 
he  fell  upon  the  floor ;  that  he  was  covered  with  blood 
from  the  blows  which  had  been  inflicted ;  that  he  was 
placed  in  bed ;  that  the  defendant  said  after  the  strik- 
ing that  he  Mt  the  deceased  because  he  had  been  slander- 
ing him ;  that  the  deceased  died  early  the  next  morning. 
It  was  also  shown  that  before  defendant  came  to  the 
house  he  told  one  of  the  witnesses  that  he  was  going 
'*to  lick  Yee  Yot  Woh.''  Defendant  said  that  he 
went  to  the  house  where  deceased  was,  and  that  deceased 
attacked  him  with  a  club  or  broomstick,  which  he  took 
away  from  deceased,  and  used  in  striking  him.  Defense 
also  introduced  testimony  for  the  purpose  of  showing 
that  after  deceased  had  been  carried  to  the  hospital  a 
surgical  operation  (trepanning)  was  so  performed  upon 
the  skull  of  deceased  as  to  be  the  proximate  cause  of 
death;  that,  as  explanation  for  the  unlooked-for  result, 
it  was  shown  that  the  skull  of  the  deceased  was  abnor- 
mally thin,  so  as  to  deceive  the  physician  who  per- 
formed the  operation,  and  cause  the  instrument  to 
suddenly  penetrate  the  brain.  Two  physicians  made 
an  autopsy  of  the  remains.     One  testified  as  follows: 
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"Q.  In  the  condition  that  yon  found  this  operation 
had  been  performed,  what,  in  your  opinion,  would  have 
been  the  effect  on  the  subject?  A.  Well,  it  settled  all 
his  chances  for  life.  It  was  an  exceedingly  grave 
injury.  In  addition  to  the  one  received  by  the  blow, 
it  put  beyond  all  hope  any  recovery.^'  On  cross- 
examination  this  physician  said:  '^Q.  But  in  this 
instance  you  found  the  blood  clot  unusually  large? 
A.  Yes,  sir.  Q.  And  very  compressed  ?  A.  Yes,  sir. 
Q.  And  would  that  have  caused  death!  A.  Undoubt- 
edly the  hemorrhage  was  the  proximate  cause  of  death ; 
the  blow,  the  remote  cause.  Q.  Even  under  the  care 
of  a  more  skillful  physician,  an  injury  to  the  brain 
might  probably  cause  death!  A.  Yes,  sir:  it  is  a  very 
grave  injury.''  The  other  physician  testified  to  very 
nearly  the  same  effect,  except  that  he  differed  with  the 
former  as  to  the  size  of  the  blood  clot,  and  thought 
there  was  a  possibility  of  its  being  absorbed,  but  for 
the  operation  of  trepanning.  A  verdict  was  returned 
of  murder  in  the  second  degree.  Motion  for  new  trial 
was  made  and  overruled,  and  the  case  is  here  on  seven 
assignments  of  error. 

The  first  alleged  error  relates  to  the  refusal  by  the 
court  to  give  an  instruction  asked.  We  have  compared 
the  instruction  requested  with  the  portion  of  the  court's 
own  instructions  relating  to  the  same  matter;  and  think 
that  what  the  court  gave  was  not  only  the  better 
instruction,  but  that  it  was  even  more  favorable  to  the 
accused  than  the  one  asked. 

The  second  alleged  error  is  as  to  the  overruling  of 
the  motion  for  continuance.  This  has  been  held  to  be 
MuKDERrcontm-  Tcstiug  lu  thc  souud  discretlou  of  the 
uance.  court,  uot  to  bc  interfered  with  unless  the 

record  discloses  an  abuse  of  such  discretion.  There 
appears  no  semblance  of  abuse  of  that  discretion  in 
this  case. 

The  third  error  alleged  here  relates  to  the  alleged 
incompetency  of  the  interpreter,  who,  it  seems,  inter- 
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preted  from  the  Chinese  into  the  English  language. 
Interpretation    While  tho    testiuiony  displays   to  some 

witnlMcsTJcw    extent  the  phraseology  used  by  Chinese  in 

the  use  of  the  English  language,  there  is 
nothing  to  indicate  that  the  testimony  of  the  witnesses 
was  not  fairly  presented  to  the  jury,  and  we  reaflSrm 
the  ruling  made  by  this  court  on  this  subject  in  the 
case  of  Hicks  v.  Territory,  6  N.  M.  603. 

The  fourth  alleged  error,  that  the  verdict  is  against 
the  law  and  the  evidence,  and  not  warranted  by  the 
Murder-  cause     ^^ideuce,  is  Urged  hcrc  mainly  upon  the 

?Ii1fp\'i\io"n?*'  theory  that  the  surgical  operation  of  tre- 
panning, and  not  the  blows  given  by  the 
defendant  on  the  head  of  the  deceased,  was  the  probable 
and  proximate  cause  of  the  death.  This  appears,  from  all 
of  the  authorities  to  which  our  attention  has  been  called, 
to  be  a  question  of  fact  for  the  jury,  under  proper  instruc- 
tions. The  instructions  in  this  regard,  as  we  have 
indicated,  were  even  more  favorable  to  the  accused  than 
asked;  the  court  telling  them  that  *^the  prosecution 
must  show,  not  that  such  injury  was  probably  the 
cause  of  the  death,  but  that  it  was  the  efficient  and 
immediate  cause  of  death,  and  the  evidence  must 
establish  this  fact  beyond  a  reasonable  doubt.''  We 
think  the  court  might  have  omitted  the  word  '*  imme- 
diate," in  its  instructions,  and  yet  have  been  fully 
within  the  principle  deduced  from  the  greater  weight 
of  authority  on  this  subject.  Thus  it  was  held  in  Com. 
V.  McPike,  3  Cush.  181,  *'that  although  the  event 
proved  such  surgical  operation  to  be  ineflfectual  in 
giving  relief,  and  it  was  the  immediate  cause  of  the 
death  of  the  party,  yet  the  defendant  is  responsible 
for  her  death  if  he  had  previously  given  her  a  mortal 
blow,  in  the  attempt  to  save  her  from  the  effects  of 
which  a  surgical  operation,  apparently  necessary,  was 
resorted  to."  The  true  test,  we  think,  is  that  when  a 
surgical  operation,  apparently  necessary,  is  resorted  to 
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for  the  purpose  of  saving  one  from  the  probably  fatal 
effect  of  a  wound,  it  must  clearly  appear  that  maltreat- 
ment of  the  wound,  and  not  the  wound  itself,  was  the 
sole  cause  of  the  death.  It  is  to  be  observed  that  in 
State  V.  Morphy,  11  Am.  Rep.  122,  the  Iowa  supreme 
court  went  further  even  than  this.  Any  less  stringent 
rule  than  the  one  stated,  it  seems  to  us,  would  be  in 
conflict  with  the  authorities,  and  as  aiding  criminals  to 
escape  merely  because  of  efforts  rendered  necessary  by 
the  defendant's  wrongful  act  to  save  the  victim  from 
its  consequences.  Rose.  Grim.  Ev.  [8  Am.  Ed.]  757; 
Russ.  Crimes  [5  Am.  Ed.]  504,  505. 

This  cause  was  submitted  to  the  jury  fairly,  and 
we  find  no  error  in  the  record.  For  these  reasons  it  is 
ordered  that  the  judgment  of  the  court  appealed  from 
be,  and  is  hereby,  affirmed. 

Smith,  C.  J.,  and  Freeman  and  Laughlin,  JJ., 
concur. 


[No.  547.     September  3,  1894.] 

CHARLES  M.  CONKLIN,  Plaintiff  in  Error,  v. 
WILLIAM  P.  CUNNINGHAM,  Defendant  in 

Error. 

PuBUo  Gpfice— Removal  op  Sheriff  by  Gk)yERNOB,  and  Appoiktment 
$  TO  jFiLL  Vacancy— Mandamus  by  Appointee  to  Compel  Delivery 
OF  Books,  etc.,  of  Sheriff's  Office— Answer—Estoppel. — In  a 
proceeding  by  mandamus,  by  one  claiming  to  be  sheriff  and  ex  officio 
collector  of  Santa  Fe  connty,  under  an  appointment  by  the  governor, 
,  4»  fill  a  vacancy  created  by  the  removal  of  the  defendant  from  said 
office  by  the  governor,  pursuant  to  authority  vested  in  him  under  sec- 
tion 27,  chapter  25,  of  the  Session  Laws  of  1891,  to  compel  the  defend- 
ant to  turn  over  to  the  petitioner  all  books,  papers,  property,  and 
prisoners  pertaining  to  said  office,  where  it  appeared  from  respond- 
ent's answer  that  he  had  obtained  an  order  from  the  district  court  of 
said  county,  in  the  nature  of  quo  warranto,  upon  the  petitioner,  to 
determine  the  title  to  said  office,    it  was  an   admission,  by  the 
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respondent,  that  he  had  been  deprived  of  the  possession  of  said  office 
by  the  order  of  the  governor,  and  that  the  possession  was  in  the  peti- 
tioner, by  that  appointment,  at  the  time  of  the  institution  of  the  pro- 
ceeding by  quo  warranto;  and  respondent  was  precluded  thereby 
from  denying  said  possession,  and  endeavoring  to  determine  said 
title  in  such  mandamus  proceeding. 

Id.— Prima  Facie  Titlb— Withholding  Pbopebtt  of  Oppioe  from  De 
Facto  Officer  bt  Former  Ocoupakt — Bemedt. — Mandamus  is  the 
proper  remedy  against  the  former  occupant  of  an  office  by  a  de  facto 
officer  having  a  prima  facie  right  to  obtain  possession  of  the  property 
of  the  office;  and  a  pretended  retention  of  the  office  by  such  former 
occupant  will  not  justify  him  in  withholding  such  property,  to  com- 
pel such  officer  possessing  the  prima  facie  title  to  resort  to  a  proceed- 
ing in  the  nature  of  quo  warranto. 

Id. — Maitdamus— Issues  of  Law— Pleadinqs. — The  legal  title  to  the 
office  not  being  involved  in  the  proceeding  by  mandamus,  issues  of 
law  upon  which  the  title  to  office  depends  can  not  be  determined  in 
such  proceeding.  The  return  of  respondent  to  the  alternative  writ 
must  be  limited  to  the  denial  of  the  statements  of  alleged  facts  con- 
tained therein,  and  traverses  in  pleadings  can  not  properly  create 
other  issues  than  those  of  fact.  Nor  can  conclusions  of  law  resulting 
from  such  statements  in  the  alternative  writ  be  controverted  by 
respondent  in  his  answer.    Compiled  Laws,  1884,  sec.  2000. 

Id. — Power  of  Qovernor  to  Remove  Sheriff,  and  Appoint  Bis  Sue- 
OESSOR — Mandamus— Presumption. — In  such  proceeding,  the  con- 
clusive presumption  is  that  the  governor  acted  within  the  limits  of 
the  authority  vested  in  him  by  section  27,  chapter  25,  Session  Laws, 
1891.  That  he  was  authorized  by  this  section  of  the  statute,  under 
which  he  acted,  to  remove  for  causes  therein  specified,  and  to  fill  the 
vacancy  by  appointment,  and  issue  his  commission  to  the  appointee, 
and  that  the  respondent  ceased  to  be  sheriff,  and  the  petitioner 
became,  prima  facie,  such  officer,  by  the  executive  order,  are  equally 
conclusive  presumptions  of  law  in  such  proceeding,  and  can  not  be 
controverted,  except  in  a  proceeding  in  the  nature  of  quo  warranto 
to  contest  the  legal  title  to  the  office. 

Id.— Appointment  of  Sheriff  bt  Qovernor,  Takes  Effect  When — 
Legal  Effect  of  Appointment. — An  appointment  to  the  office  of 
sheriff  by  the  governor  is  complete  on  the  delivery  of  the  commission, 
and  gives  the  appointee  prima  facie  title  thereto. 

Id. — Removal  of  Sheriff  by  Governor — ^Notice  op  Default. — ^A  prior 
notice  of  default  is  not  necessary  to  the  removal  by  the  governor  of 
the  sheriff  for  a  shortage  in  his  accounts,  under  section  27  of  the 
statute.  That  section  is  mandatory,  and  directs  summary  action  by 
the  executive;  and  such  action  is  not  judicial,  and  does  not  require 
due  process  of  law. 


Sept.  1894]      CoNKLiN  v.  Cunningham.  447 

Id. — Mandamus — Prsvious  Demand  for  Books,  £to. — ^In  saeh  proceed- 
ing where  it  appeared  oonclusively  from  the  conduct  of  the  respond- 
ent that  a  demand  for  the  books,  and  other  property  of  the  office, 
would  have  been  met  with  a  refusal,  no  previous  demand  was  neces. 
sary. 

Erkor,  from  a  judgment  granting  the  petitioner  a 
peremptory  writ  of  mandamus,  to  the  First  Judicial 
District  Court,  Santa  Fe  County.  Affirmed ;  Fkeeman, 
J.,  dissenting.  Also  order  entered  in  injunction  case 
number  553,  referred  to  in  the  opinion  of  the  court, 
affirming  the  judgment  of  the  court  below  dissolving 
the  injunction,  it  having  been  stipulated  between  the 
counsel  in  that  case  that  it  should  be  determined  by 
the  conclusions  of  the  court  in  the  mandamus  proceed- 
ing. 

The  facts  are  stated  in  the  opinion  of  the  court. 

EnwAED  L.  Bartlett,  T.  B.  Catbon,  and  Chables 
A.  Spiess  for  plaintiflE  in  error. 

The  statute  authorizes  the  removal  of  the  collector 
when  he  shall  fail  to  pay  over  all  school  moneys  col- 
lected by  him  within  thirty  days  after  the  tenth  day  of 
each  month.  This  is  a  condition  precedent  to  his 
removal,  and  must  be  determined  at  a  Hearing  of 
which  the  collector  must  be  given  notice.  Foster  v. 
Kansas,  112'  U.  S.  206;  Kennard  v.  Louisiana,  92  U. 
8.  480;  Hurtado  v.  California,  110  U.  S.  535;  State  v. 
Comeall,  10  Ark.  162. 

Waiving  the  proposition  that  mandamus  could  not 
have  been  resorted  to  to  oust  plaintiflE  in  error  from  the 
possession  of  his  office,  the  court  erred  in  refusing  to 
pass  upon  the  issues  of  fact  raised  by  the  pleadings, 
and  it  was  clearly  error  for  the  court  to  overrule  plain- 
tiflE in  error's  motion  for  a  jury  to  try  the  issues  of  fact. 
People  V.  Board  of  Education,  127  111.  613 ;  State  v. 
Bumsville,  97  Ind.  416 ;  Burnsville  v.  State,  119  Id. 
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382;  People  v.  Board  of  Police,  107  N.  T.  235;  Frey  v. 
Michie,  68  Mich.  323;  Thompson  v.  United  States,  103 
U.  S.  480;  Cooms  v.  McCandler,  129  Pa.  St.  492; 
Savannah  v.  State,  4  Ga.  26;  Noble  Co.  Com'rs  v. 
Hunt,  33  Ohio  St.  169. 

B.  L*  Warben  for  defendant  in  error. 

.  A  denial  of  fact  must  be  direct,  and  not  by  a  neg- 
ative pregnant,  or  argumentative,  and  must  not 
amount  to  denial  of  matter  of  law.  1  Danl.  Ch.  PI.  & 
Pr.,  sec.  726;  1  Chitty,  Plead.,  p.  260;  High's  Ex. 
Legal  Rem.,  466-470,  472,  and  474,  476^78. 

Different  offenses  alleged  must  be  consistent  with 
each  other.     High,  Ex.  Legal  Rem.,  sec.  560. 

Mandamus  is  the  proper  remedy  in  this  case.  14 
Am.  and  Eng.  Encyclopedia  of  Law  (Mandamus),  pp. 
107-147;  44  Iowa,  340;  In  re  Delgado,  140  U.  S.  59; 
High's  Ex.  Legal  Rem.,  sec.  73,  et  seq.,  and  cases 
cited  in  note. 

The  courts  will  indulge  the  presumption  that  the 
governor  has  acted  rightly  until  the  contrary  is  shown. 
High,  sec.  464;  Commonwealth  v.  Frazier,  4  Mon. 
513. 

The  court  not  having  jurisdiction  in  mandamus  to 
try  and  determine  the  ultimate  title  to  the  office,  there 
only  remains  to  determine  upon  the  pleadings  who  is 
the  actual  incumbent  of  the  office,  and  as  such  prima 
facie  entitled,  upon  the  facts  appearing,  to  the  insignia, 
public  books,  and  property  pertaining  to  the  office, 
leaving  the  other  party  to  his  remedy  by  quo  warranto. 
Delehanty  v.  Warner,  75  111.  186;  State  v,  Johnson, 
30  Fla.  434;  Wennor  v.  Smith,  9  Pac.  Rep.  (Utah) 
297;  Plowman  v.  Thornton,  52  Ala.  559;  Bright's 
Lead.  Cas.  on  Elections,  286;  State  v.  Howard  Co.,  41 
Mo.  247;  Meehem,  sees.  478-995;  cases  cited  under 
sec.  73,  High's  Ex.  Legal  Rem. 
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Smith,  0.  J. — This  was  an  action  brought  in  the 
district  court  of  Santa  Fe  county  by  the  petitioner, 
William  P.  Cunningham,  for  the  writ  of  mandamus  to 
compel  the  appellant  and  plaintiflE  in  error  to  turn  over 
to  the  appellee  all  the  books,  papers,  property,  and 
prisoners  pertaining  to  the  oflSce  of  sheriff  and  ex  officio 
collector  of  the  county  of  Santa  Fe,  the  said  petitioner 
alleging  that  on  the  twenty-seventh  day  of  June,  1893, 
Charles  M.  Conklin  was  summarily  removed  from  the 
office  of  sheriff  of  said  county  by  the  governor  of  the 
territory,  and  the  said  Cunningham  appointed  sheriff 
of  the  said  county  to  fill  the  vacancy  caused  by  the  re- 
moval of  the  said  Conklin;  that  the  order  of  removal 
was  served  on  said  Conklin  on  the  twenty-eighth  day 
of  June,  1893;  that  on  the  thirtieth  day  of  June,  1893, 
the  said  Cunningham  duly  qualified  as  such  sheriff  by 
filing  a  bond  in  the  district  court  of  Santa  Fe,  and  tak- 
ing the  oath  of  office  as  required  by  law.  The  said 
petitioner  further  shows  that  said  Conklin  refused  to 
deliver  to  him,  and  still  refuses  to  deliver  to  him,  the 
books,  property,  etc.,  pertaining  to  the  office  of  said 
sheriff,  and  that  he  thereupon  prayed  the  district  court 
for  the  said  county  for  an  alternative  writ  of  manda- 
mus, commanding  the  said  Conklin  to  turn  over  the 
said  property  to  him,  and  that  the  writ  was  accord- 
ingly allowed  by  said  court,  returnable  the  seventh  day 
of  July,  1893,  and  served  upon  the  said  Conklin  the 
fifth  day  of  said  month.  The  respondent,  Charles  M. 
Conklin,  filed  his  answer  to  such  writ  on  the  seventh 
day  of  July,  1893,  alleging  that  he  was  duly  elected 
sheriff  of  Santa  Fe  county,  Jfovember  8,  1892,  to  serve 
for  two  years  from  January  1,  1893;  qualified  and 
acted  as  such  sheriff;  denied  that  he  was  summarily  re- 
moved therefrom  by  an  order  of  the  governor  of  the 
territory ;  denied  the  right  of  the  governor  to  remove 
him,  and  to  appoint  Cunningham  in  his  place ;  denied 
that  the  said  Cunningham   was  the  sheriff  of  said 
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county;  denied  that  said  Cunningham  was  entitled  to 
the  possession  of  the  said  office  of  sheriflE,  or  of  the 
books  or  any  property  pertaining  to  the  same,  or  that 
it  was  his  duty  to  deliver  the  same  to  the  said  Cunning- 
ham. 

It  appears  from  the  petition  (by  the  order  of  the 
governor,  embraced  therein)  that  the  governor  acted 
under  and  pursuant  to  authority  conferred  upon  him 
by  section  27,  chapter  25,  of  the  legislative  assembly  of 
the  territory,  passed  at  the  twenty-ninth  session 
thereof,  and  that  it  was  shown  to  him,  by  satisfactory 
proof,  that  Charles  M.  Conklin,  sheriflE  and  ex  officio 
collector  of  the  county  of  Santa  Fe,  had  collected  vari- 
ous sums  of  money  belonging  to  the  school  fund,  and 
failed  to  pay  over  the  same,  and  that  thereupon,  by 
virtue  of  the  authority  so  conferred,  and  in  fulfillment 
of  the  duty  imposed  upon  him,  he  removed  the  said 
Conklin  from  the  office  of  sheriflE  of  said  county  on  the 
twenty-seventh  day  of  June,  1893.  It  further  appears 
by  said  petition  (from  the  order  of  the  governor  con- 
tained therein)  that  the  said  governor,  on  the  twenty- 
seventh  day  of  June,  1893,  appointed  the  said  Cunning- 
ham, sheriflE  and  ex  officio  collector  of  the  county  of 
Santa  Fe,  to  fill  the  vacancy  occasioned  by  the  re- 
moval of  Charles  M.  Conklin  from  said  office;  and  it  is 
shown  by  the  respondent,  in  his  return,  that  the  said 
Cunningham  gave  bond  as  such  official,  in  the  district 
court  of  the  said  county,  on  the  thirtieth  day  of  June. 
Respondent  denies  that  said  section  27  of  chapter  25, 
before  referred  to,  was  in  full  efiEect  in  this  territory  on 
the  twenty-seventh  day  of  June,  1893,  or  that  it  was 
shown  by  satisfactory  proof  that  he,  the  said  Conklin, 
had  collected  any  money  belonging  to  the  school  fund 
of  said  county,  and  failed  to  pay  over  the  same,  within 
the  limitation  specified  in  said  section.  Respondent 
alleges  that  no  notice  of  his  alleged  default  was  ever 
given;  that  the  governor  was  not  authorized  to  inquire 
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into  the  same,  and  that  such  charges,  if  made  against 
him,  should  have  been  fully  investigated  in  the  dis- 
trict court  for  said  county.  Respondent  further  repre- 
sents that  on  the  thirtieth  of  June,  1893,  he  obtained 
an  injunction  from  the  district  court  for  said  county, 
restraining  the  said  Cunningham  from  entering  or  at- 
tempting to  enter  upon  the  duties  of  the  office  of  sheriff 
of  said  county,  or  in  any  manner  interfering  with  him 
(respondent)  in  the  discharge  of  the  same.  Respond- 
ent further  shows  that  on  the  third  day  of  July,  1893, 
he  obtained  an  order  upon  the  said  Cunningham  from 
the  district  court  of  said  county,  returnable  the  tenth 
day  of  July,  1893,  to  show  cause  why  a  writ  of  quo 
warranto  should  not  be  issued  against  him,  to  deter- 
mine the  title  to  the  said  office  of  sheriff  of  said  county, 
as  between  him  (the  respondent)  and  the  said  Cun- 
ningham, the  said  writ  being  declared  by  the  respond- 
ent '^the  proper  and  legal  mode  for  determining  the 
same,''  and  that  the  Said  order  was  duly  served  upon 
the  said  Cunningham.  Respondent  thereupon  declines 
to  comply  with  the  requirements  of  the  said  alternative 
writ  of  mandamus,  except  to  show  cause,  and  submits 
that  the  said  writ  should  not  be  made  peremptory 
against  him. 

It  appears  from  the  record  in  the  injunction  pro- 
ceeding that  the  injunction  therein  granted  was  dis- 
solved on  the  eighth  day  of  July,  1893.  The  informa- 
tion in  the  nature  of  quo  warranto  referred  to  by 
respondent  is  now  pending  and  undetermined  in  the  dis- 
trict court  of  the  First  judicial  district.  On  the  seventh 
day  of  July  the  motion  of  respondent  to  quash  the  serv- 
ice and  return  of  said  alternative  writ  upon  him  was 
overruled,  to  which  order  respondent  excepted.  On 
the  eighth  day  of  July,  1893,  respondent  moved  the 
court  for  a  jury  to  try  the  issues  of  fact  joined  in  the 
cause,  upon  the  allegations  contained  in  the  writ 
and  the  answer  thereto,  which  said  motign  the  court 
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overruled,  and  the  respondent  then  and  there  excepted 
to  such  judgment.     On  the  eighth  day  of  July,  1893, 
the  relator,  Cunningham,  moved  for  a  peremptory  writ 
of  mandamus  upon  the  alternative  writ,  for  the  reason 
that  no  material  issues  of  fact  were  joined,  and  only 
questions  of  law  were  raised,  which  said  motion  was 
resisted  by  respondent;  but  the  court  granted  the  same, 
ordering  the  said  respondent  to  turn  over  to  the  said 
petitioner  all  books  and  papers  pertaining  to  the  office 
of  said  sheriff  of  said  county,  and  also  the  jail  thereof, 
by  July  12,  1893,  to  which  action  of  the  court  the  re- 
spondent excepted.     Respondent,  then  and  there,  on 
the  said  eighth  day  of  July,  1893,  moved  the  court  for 
a  new  trial,  and  also  for  an  arrest  of  judgment,  which 
motion  the  court  overruled,  and  to  which  judgment  re- 
spondent then  and  there  objected  and  excepted,  and 
took  an  appeal  to  this  court.     On  the  eleventh  day  of 
July,  1893,  the  peremptory  writ  of  mandamus  was 
issued,  commanding  said  Conklin  to  surrender  and  de- 
liver to  said  Cunningham  all  books,  papers,  and  prop- 
erty pertaining  to   the  sheriflEalty    of  the  county  of 
Santa  Fe,  on  or  before  the  twelfth  day  of  July,  1893, 
which  order  was  duly  complied  with  on  the  said  twelfth 
day  of  July,  1893. 

The  plaintiff  in  error  assigns  the  following  as  error 
in  the  court  below :  First.  In  denying  the  motion  of 
plaintiff  in  error  to  quash  the  return  and  service  of  the 
alternative  writ  of  mandamus,  upon  the  several  grounds 
in  said  motion  stated.  Second.  In  denying  the  mo- 
tion of  plaintiff  in  error  for  a  jury,  upon  the  several 
grounds  in  said  motion  stated.  Third.  In  granting 
the  motion  of  defendant  in  error  for  a  peremptory  writ 
of  mandamus,  upon  the  several  grounds  therein  stated. 
Fourth.  In  granting  a  peremptory  writ  of  mandamus. 
Fifth.  In  granting  said  peremptory  writ  of  manda- 
mus, it  appearing  from  the  record  that  no  demand  had 
been  made  upon  said  Charl^^  Mf  Conklin  for  the  office 
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in  question.  Sixth.  In  denying  the  motion  of  plain- 
tiff in  error  for  a  new  trial  and  arrest  of  judgment, 
upon  the  several  grounds  therein  stated. 

Before  considering  these  alleged  errors,  we  will 

present  the  attitude  in  which  the  plaintiff  in  error  ap- 

rbmoval  of  sheriff  pears  by  the  repugnant  allegations  of  his 

.ppi?in*!SenMo    rctum.     Respondent  denied  in    his   an- 

fill  vsicuicy! 

mandamus  by      g^^er  that  hc  was  summarily  removed  from 

appointee  to  *' 

bSX/etc?rVn-*'**h®  office  of  sheriff  of  said  county  on  the 
swer:  estoppel,  tweuty-seveuth  day  of  June,  1893;  denied 
that  the  relator,  Cunningham,  was  appointed  to  the 
said  office  on  the  twenty-seventh  day  of  June,  1893, 
and  was  in  possession  of  said  office  with  any  right  or 
title,  and  claims  that  he  (the  respondent)  was  in  pos- 
session of  said  office  and  discharging  the  duties  thereof, 
on  the  seventh  day  of  July,  1893,  in  disregard  of  the 
order  of  the  executive  of  the  territory  removing  him, 
and  appointing  W.  P.  Cunningham.  Respondent 
thereafter,  in  said  answer,  shows  that  on  the  third  day 
of  July,  1893,  he  obtained  from  the  district  court  for 
the  county  of  Santa  Fe  an  order  in  the  nature  of  quo 
warranto  upon  the  petitioner,  Cunningham,  to  deter- 
mine the  title  to  the  office  of  sheriff  of  said  county  as 
between  him  and  the  said  Cunningham.  It  is  conclu- 
sive that  this  respondent,  by  recourse  to  the  writ  of 
quo  warranto  on  the  third  day  of  July,  1893,  to  estab- 
lish the  title  to  the  office  of  sheriff,  as  against  Cunning- 
ham, admitted  that  he  had  been  deprived  of  the  pos- 
session of  said  office  by  the  order  of  the  governor  re- 
moving him,  and  that  it  was  in  Cunningham,  by  the 
appointment  of  the  governor,  at  the  date  of  the  insti- 
tution of  the  proceedings  in  quo  warranto.  Quo  war- 
ranto, in  its  nature,  involves  a  possession  and  user  of 
an  office  by  another  than  the  relator,  for  without  such 
foundation  such  a  writ  should  not  be  issued,  and  can 
not  be  maintained.     Conklin,  in  his  application  for  the 
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writ,  must  have  alleged — did  allege — that  Cunningham 
was  de  facto  in  charge  of  the  said  sheriflEalty,  or  the  or- 
der in  the  nature  of  quo  warranto  upon  Cunningham 
could  not  have  been  granted.  It  is  palpable  that  the 
denial  in  this  proceeding  by  mandamus  of  the  effect  of 
the  orders  of  the  executive,  the  one  removing  him,  and 
the  other  appointing  Cunningham  in  his  place,  is  in- 
consistent with  the  admission  of  their  operation  in  the 
quo  warranto  information.  In  the  one  the  possession 
of  said  office  by  Cunningham  is  denied;  in  the  other, 
such  possession  is  an  essential  admission.  The  opera- 
tion of  law  resulting  from  the  facts  alleged  in  the  alter- 
native writ  of  mandamus  is  traversed  by  him  as 
respondent  (though  such  pleading  is  irregular  and  de- 
fective), but  is  asserted  by  him  as  petitioner  in  the  ap- 
plication for  a  writ  of  quo  warranto.  If,  on  the  third 
day  of  July,  1893,  Conklin  admitted  in  the  quo  war- 
ranto action  that  Cunningham  was  in  possession  of  the 
sheriffalty  of  said  county,  and  he  instituted  said  quo 
warranto,  '*the  legal  and  proper  mode  to  try  the  title 
to  said  office,"  he  is  precluded  from  denying  said  pos- 
session on  the  seventh  day  of  July,  1893,  and  endeavor- 
ing to  determine  said  title  in  this  proceeding  by  man- 
damus. Cunningham  was  the  de  facto  sheriff  of  said 
county,  in  charge  of  the  office,  on  the  third  day  of 
July,  1893,  according  to  the  representation  of  Conklin 
in  the  proceeding  to  determine  the  title  to  the  office, 
and  he  can  not  be  heard  to  contradict  himself  on  the 
seventh  day  of  July  in  a  collateral  proissue,  not  involv- 
ing the  title.  The  position  of  the  respondent  in 
the  two  actions  is  irreconcilable,  and  so  repugnant  is 
the  one  to  the  other — so  inconsistent  are  these  several 
defenses  in  the  return  with  each  other — that  the  said 
return  could  have  with  propriety  been  quashed  for  this 
reason  alone,  and  the  peremptory  writ  awarded. 

Mandamus  is  a  summary  and  specific  remedy  to 
enforce  the  performance  of  a  duty  incident  to  an  ex- 
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Prima  facie  title;    istliig  right,  ill  casGS  in  which,  without 

withholding  1  .     .  ^  .  .... 

property  ofoflice  such  appropriate  redress,  serious  injustice 

from  de  facto  ta     •  •        -i 

officer  by  former   wouiQ  occur.     It  IS  a  recognized  process 

occupant:  "  * 

remedy.  to  maintain  the  prima  facie  title  to  an 

office,  and  it  is  not  within  its  purview  to  determine  the 
legality  of  such  claim.  It  affords  the  proper  remedy 
against  an  exofficial  by  a  de  facto  officer  having  prima 
facie  right  to  obtain  possession  of  the  books,  papers, 
etc.,  the  property  of  the  office,  and  a  pretended  reten- 
tion of  the  office  by  the  late  occupant  will  not  justify 
him  in  withholding  such  property,  with  a  view  to  com- 
pel resort  to  information  in  the  nature  of  a  quo  war- 
ranto by  a  party  possessing  the  prima  facie  title.  Rex 
V.  Clapham,  1  Wils.  305;  People  v.  KilduflE,  15  111. 
492;  People  V.  Head,  25  111.  325;  Crow  v.  Lambert,  10 
Minn.  369.  It  is  the  inadequacy,  and  not  the  mere 
absence,  of  all  other  legal  remedies,  and  the  danger  of 
a  failure  of  justice  without  it,  that  must  usually  deter- 
mine the  propriety  of  this  writ;  and  it  is  not  excluded 
by  other  legal  remedies,  which  are  not  adequate  to 
secure  the  specific  relief  needed,  nor  by  the  existence 
of  a  specific  remedy  in  equity.  14  Am.  and  Eng.  En- 
cyclopedia Law,  ch.  6,  p.  102,  and  authorities  cited 
in  note  4.  In  Attorney  General  v.  Boston,  123  Mass. 
460,  it  is  said  that  when  the  officers  against  whom  the 
writ  is  sought  have  clearly  manifested  a  determination 
to  disregard  their  duty,  by  refusing  to  perform  the  acts 
in  question,  the  court  is  not  obliged  to  delay  until  the 
evil  is  done  before  granting  the  relief.  See,  also, 
Mayor,  etc.,  of  Brunswick  v.  Dure,  59  6a.  803.  As 
the  legal  title  to  the  office  is  not  involved  in  the  action 
of  mandamus,  issues  of  law  upon  which  the  title  to 
office  depends  can  not  be  adjudicated  in  such  proceed- 
ings. The  apparent  right  subsisting  in  the  petitioner 
(determined  by  the  court  in  the  issuance  of  the  alter- 
mandamus: issues  nativc  Writ),  the  return  of  the  respond- 

of  law:  plead-  '  *^ 

*°K»-  ent  must  be   restricted  to  the  denial  of 

the   statements   of   alleged    facts    contained   in    the 
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alternative  writ,  and  traverses  in  pleadings  can  not 
legitimately  create  other  issues  than  those  of  fact. 
A  traverse  of  the  law,  being  an  exception  to  the  suffi- 
ciency of  the  law,  is  vicious.  Nor  can  conclusions  of 
law  resulting  from  statements  of  alleged  facts  in  the 
alternative  mandamus  be  denied  or  controverted  by  re- 
spondent in  his  answer.  Facts,  not  inferences  from 
facts,  or  arguments  thereon,  should  be  alleged  in  the 
return  with  distinctness  and  precision,  and  failure  to 
meet  this  requirement  so  impeaches  such  pleading  that 
it  should  be  abated  for  insufficiency. 

By  section  2000  of  the  Compiled  Laws  of  New 
Mexico,  the  pleadings  in  the  proceedings  by  manda- 
mus are  limited  to  the  writ  (alternative)  and  answer, 
and  they  should  be  construed  as  pleadings  in  a  civil 
action,  and  the  issues  thereby  joined  shall  be  tried  and 
further  proceedings  had  in  the  same  manner  as  in  a 
civil  action.  It  is  shown  by  the  writ  that  the  governor 
of  the  territory  of  New  Mexico,  on  the  twenty-seventh 
day  of  June,  1893,  issued  an  order  removing  Charles 
M.  Conklin  from  the  office  of  sheriff  of  the  county  of 
Santa  Fe,  by  virtue  of  authority  vested  in  him  by 
statute  duly  enacted  by  the  legislature  of  the  territory, 
for  cause  shown  by  proof  satisfactory  to  him;  that  on 
the'  same  day  he  appointed  and  commissioned  William 
P.  Cunningham  to  fill  the  vacancy  occasioned  by  such 
removal;  that  on  June  30,  1893,  the  said  Cunningham 
executed  a  bond  as  sheriff  of  said  county,  which  was 
approved  by  the  district  court  of  said  county,  and  duly 
filed ;  that  he  then  and  there  took  the  oath  of  office ; 
and  that  the  said  oath  was  incorporated  in  the  bond. 
It  is  alleged  in  said  writ  that  Cunningham,  by  virtue  of 
his  appointment  by  the  governor,  became  the  sheriff  of 
the  county  of  Santa  Fe,  entitled  to  the  office  and  the 
books  and  property  pertaining  to  the  same;  that  it  was 
the  duty  of  Charles  M.  Conklin  to  surrender  and  de- 
liver to  Cunningham,  as  his  successor,  the  said  prop- 


Sept.  1894]      CoNKLiN  v.  Cunningham.  *  457 

erty,  of  which  he,  the  said  Conklin,  had  possession, 
and  which  he  had  omitted  and  refused,  and  continued 
to  omit  and  refuse,  to  surrender  to  the  said  Cunning- 
ham. Respondent  does  not  deny  that  the  orders  of  re- 
moval and  appointment  were*  issued  by  the  executive 
as  alleged,  but  affirms,  substantially,  that  the  authority 
for  such  action  did  not  exist,  and  that  it  was  inopera- 
tive to  create  a  vacancy,  or  to  fill  it ;  does  not  deny  that 
Cunningham  gave  bond  as  stated,  and  took  the  oath  of 
office  subscribed  thereon,  but  avers,  in  eflEect,  that  he 
did  not  acquire  any  title  to  the  office,  or  any  right  to 
the  possession  of  the  property  pertaining  to  the  same; 
does  not  deny  that  Cunningham  received  from  the  gov- 
ernor a  commission  as  sheriflE  of  said  county,  but  argues 
that  it  was  not  a  legal  muniment  conferring  any  rights 
upon  the  said  Cunningham.  Respondent  denies  that 
it  was  ever  shown  by  satisfactory  proof  to  the  governor 
that  he  had  ever  collected  various  sums  of  money  be- 
longing to  the  school  fund,  and  failed  to  pay  over  the 
same  within  the  time  prescribed  by  the  section  of  the 
statute  under  which  his  said  pretended  removal  was  at- 
tempted, and  alleges  that  he  has  never  at  any  time  held 
or  kept  back  any  money  belonging  to  the  school  fund 
beyond  the  time  that  the  same  was  due  and  payable. 
Respondent  alleges  that  no  charge  was  made  against 
him  that  he  had  so  collected  and  failed  to  turn  over 
any  school  fund ;  that  no  demand  was  made  upon  him 
for  the  office,  and  the  books  and  property  of  the  office, 
of  sheriff  of  the  county  of  Santa  Fe,  and  that,  for  the 
reasons  recited  in  his  return,  he  declines  to  comply 
with  the  requirements  of  the  alternative  writ  to  deliver 
the  said  property  to  the  said  Cunningham. 

The  foregoing  allegations  of  the  respondent  are, 
in  effect,  though  not  in  terms,  more  affirmative  than 
negative,  in  that  they  admit  substantially  the  acts  of 
the  executive  and  petitioner  alleged  in  the  writ,  and 
dispute  their  legal  operation, — ^their  effect  by  construe- 
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tion  of  law.  They  are  argumentative,  and  conse- 
quently faulty.  To  affirm  that  the  governor  was  with- 
out authority  under  the  statute  is  to  argue  that  the 
statute  is  not  in  esse  now.  To  affirm  that  Cunning- 
ham is  not  prima  facie  entitled  to  the  office  of  sheriff  is 
to  argue  that  his  appointment  by  the  governor  was  in- 
valid. Admissions  accompanied  with  suggestions  that 
the  petitioner  derives  no  specific  rights  from  such  facts 
and  arguments. 

Whether  the  governor  was  empowered  by  ■  section 
27  of  chapter  25  of  the  acts  of  the  legislative  assembly, 
passed  at  the  twenty-ninth  session  thereof,  to  remove 
the  respondent,  Conklin,  from,  and  appoint  the  peti- 
tioner to,  the  office  of  sheriff  of  the  county  of  Santa 
Fe,  involves  a  construction  of  said  section  and,  it  may 
be,  of  other  statutes.  Whether  the  effect  of  the  said 
executive  orders  was  to  create  a  vacancy,  and  substi- 
tute Cunningham  for  Conklin;  whether  Cunningham 
became  the  sheriff  of  said  county  upon  giving  his  bond 
and  taking  the  oath  of  office  as  such ;  whether  it  be- 
came the  duty  of  Conklin  to  deliver  the  property  of 
the  sheriffalty  of  Santa  Fe  county  to  Cunningham ; 
whether  the  said  Cunningham  was  entitled  to  the  pos- 
session of  the  said  books  and  other  property ;  whether 
Conklin  was  entitled  to  notice  of  the  alleged  deficiency 
and  the  contemplated  purpose  of  the  governor  to  inves- 
tigate his  accounts;  whether  demand  should  have  been 
made  by  Cunningham  upon  Conklin  for  the  books  and 
other  property  incident  to  the  said  sheriffalty;  whether 
Cunningham  possessed  the  qualifications  for  said  sher- 
iffalty,— are  problems  for  judicial  discussion,  not  issues, 
of  fact  for  the  consideration  of  a  jury;  and,  further, 
they  involve  the  legal  title,  and  are  not  germane,  ex- 
cept in  a  proceeding  by  quo  warranto.  And  whether 
the  said  Conklin  did  in  fact  collect  school  funds,  and 
fail  to  turn  them  over  in  accordance  with  the  statutory 
provisions,  is  an  issue,  the  adjudication  of  which  would 


Sept.  1894]      CoNKLiN  v.  Cunningham.  459 

determine  the  title  to  the  oflBce  in  question,  and  must 
therefore  be  remanded  for  consideration  to  the  proceed- 
ings in  quo  warranto,  ^*the  only  legal  method  of  dis- 
posing of  contentions  as  to  the  de  jure  title  to  public 
oflSces.^' 

Whether  the  right  of  trial  by  jury  in  proceedings 
by  mandamus  prevails  in  this  territory  has  never  been 
passed  upon  by  this  court,  but  it  does  not  appear  to 
have  been  the  practice  to  call  into  requisition  such  a 
tribunal.  No  enactments  determine  the  doubt,  unless 
it  shall  be  construed  that  section  2000  of  the  Compiled 
Laws,  in  directing  that  the  issues  joined  by  the  alter- 
native writ  and  the  answer  shall  be  tried  in  the  same 
manner  as  in  a  civil  action,  solves  it  in  favor  of  a  jury. 
In  Connecticut  it  is  held  that  the  constitutional  provi- 
sions for  jury  trial  have  no  application  to  proceedings 
in  mandamus,  and  in  Montana  it  has  been  declared 
that  such  proceedings  are  not  ordinary  actions  at  com- 
mon law,  and  that  the  relator  is  not  entitled,  as  a  mat- 
ter of  right,  to  a  trial  by  jury,  and  that  it  rests  in  the 
sound  discretion  of  the  court  to  award  such  trial.  In 
Frey  v.  Michie,  68  Mich.  323,  it  is  declared  that  trial 
by  jury  is  an  absolute  right  in  a  quo  warranto  case, 
and  may  be  granted  in  mandamus  proceedings,  yet  the 
trial,  in  many  respects,  is  not  like  a  common  law  jury 
trial  on  an  issue  upon  the  information  and  regular 
pleadings. 

That  the  executive  acted  within  the  limits  of  his 
authority  is  a  conclusive  presumption  in  this  proceed- 
ing ;  that  he  was  authorized  by  the  statute  to  remove 
Power  of  governor  ^^^  causcs  spccified  lu  thc  scctiou  uudcr 
LppoTn^hi?''"*^'  which   he   acted,   and  to  appoint  to  the 
mandtmuL:        vacaucy,  aud  issue  his  commission,  are 
pnMumption.       ^^^  j^^^  iudlsputable  legal  conclusions  in 

this  action ;  and  that  Conklin  ceased  to  be  sheriff  by 
the  one  executive  order,  and  Cunningham  became, 
prima  facie,  such  official,  by  the  other,  is  the  law's 
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operation,  so  pronounced  that  it  can  not  be  contro- 
verted, except  in  an  action  contesting  the  legal  title  to  the 
oflBce.  The  three '  departments  of  our  government, — 
legislative,  executive  and  judicial, — though  coordinate, 
are  distinct,  and,  within  their  respective  lines,  separate 
and  independent,  and,  within  their  prescribed  scope, 
absolute.  In  the  exercise  of  the  powers  confided  to  his 
discretion  and  in  the  performance  of  the  duties  impos- 
ed upon  him,  the  executive  is  independent  of  the  judi- 
ciary;  and  presumptively  his  acts  are  within  the  limita- 
tions of  his  authority,  and  must  be  recognized  by  the 
judicial  tribunals.  Prima  facie,  the  order  of  removal 
in  this  case  was  a  legal  exercise  of  executive  authority ; 
and  the  appointment  of  Cunningham  constituted  a 
commission  that  was  evidence,  prima  facie,  that  he 
was  lawfully  entitled  to  the  sheriffalty,  and  imposed 
upon  the  contestant  the  burden  of  showing  a  better 
title  by  an  action  in  the  nature  of  quo  warranto.  25  HI. 
325;  41  Mo.  247;  9  Pac.  Rep.  297;  52  Ala.  559;  14  Am. 
and  Eng.  Encyclopedia  of  Law,  cl.  3,  p.  143,  and  cita- 
tions there  made. 

An  appointment  to  office  by  the  executive  is  com- 
plete upon  the  delivery  of  the  commission.     Marbury 
V.  Madison,  1  Cranch  (U.  S.);  Wetherbee  v.  Casneau, 
20  Cal.  503.     We  think  that,  when  the  governor  ap- 
,  pointed  and  commissioned  the  plaintiff, 

Appointment  of     *  1-7 

Kotcrao/,  takes    ^®  S^^®  ^^^  prfma  faclc  title  to  the  office. 

r4^Scrof.  25  111.  325.  The  commission  of  the  gov- 
ernor, when  issued,  must  be  taken  at  least 
as  prima  facie  evidence  that  the  person  holding  it  is 
lawfully  entitled  to  the  office.  41  Mo.  247.  The  pow- 
ers  of  a  governor  are  executive,  not  judicial,  and  they 
must  be  exercised  promptly,  to  be  effective.  Notice  to 
Removal  of         ^  dcfaultcr  is  luvitatiou  to   repair  defi- 

goveroo?:  notice  clcucy  with  a  vicw  to  retention  of  office. 

of  default.  ,p^  afford  opportunity  to  make  good  delin- 

quency is  to  protect  the  violator  of  a  trust,  and  to  sup- 
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plant  summary  action  by  judicial  investigation.  The 
impending  penalty  of  removal  is  to  deter  breach  in 
office,  and  to  encourage  fidelity  and  promptness  in  the 
discharge  of  its  duties.  Trial  is  not  an  executive  func- 
tion, and  its  assumption  would  be  tTie  emasculation  of 
executive  efficiency.  The  section  under  which  the  gov- 
ernor proceeded  is  mandatory,  and  directs  summary 
action,  quick  execution,  and  that  it  is  impracticable  to 
attain  such  a  result  by  the  dilatory  process  of  charges 
and  defenses  is  manifest.  A  summary  end  by  prolix 
means  is  an  impossible  achievement.  So  inconceiva- 
ble is  the  rapidity  in  the  redress  of  wrongs  by  tedious 
and  vexatious  remedies,  that  it  is  not  legitimate  to 
impute  such  contradiction  to  the  legislature,  unless  it 
shall  appear  in  express  terms,  and  the  omission  of  any 
requirement  of  notice  from  the  provisions  of  section  27 
must  be  regarded  as  the  expression  of  an  intention  that 
notice  should  not  be  an  essential  to  its  enforcement. 
The  examination  of  the  accounts  of  the  sheriff,  and  the 
finding  that  he  has  not  accounted  for  moneys  of  the 
county  as  required  by  law,  and  that  he  was  in  arrears, 
with  the  county,  and  removing  him  from  office,  is  not 
judicial  action,  and  does  not  require  due  process  of 
law.  But  whether  notice  to  the  respondent  was  a  legal 
requirement  is  essentially  an  issue  for  judicial  inquiry 
and  determination.  Donahue  v.  County  of  Will  etal., 
100  lU.  94. 

Whether,  previous  to  the  application  for  the  writ, 
there  should  have  been  any  call  by  the  petitioner  upon 
the  respondent  for  the  books  and  other  property,  is 

exclusively  a  question  of  law.     It  is  well 

Mandamus:  11.1.1  ',  1  , 

previous  demand  scttlcd  that  whcuever  it  can  be  conclu- 

for  books,  etc. 

sively  implied,  from  the  conduct  of  [him 
against  whom  the  writ  is  sought,  that  there  would  be  a 
refusal  to  comply,  a  literal  demand  is  not  required. 
Nor  is  it  essential  in  cases  affecting  public  officers  or 
duties,  omission  or  neglect  under  such  circumstances 
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'  ct  refusal    That  demand  upon  respondent  would 
have  encountered  his  refusal  is  declared  in  his  answer. 
14  Aw.  and  Eng.  Encyclopedia  of  Law,  p.  106,  arid 
authorities  cited  in  notes ;  44  Iowa,  340. 

It  is  not  deemed  necessary  to  review  the  errors 
ggsigned  by  appellant  more  in  detail,  as  the  foregoing 
views  in  the  enunciation  of  the  principles  that  should 
pi-evail  in  proceedings  of  the  nature  of  that  under  con- 
sideration are  sufficiently  comprehensive  to  dispose  of 

them. 

We  are  of  the  opinion  that  the  peremptory  writ  of 
mandamus  was  properly  awarded,  and  that  W.  P.  Cun- 
ningham is  entitled  to  the  books  and  other  property 
pertaining  to  the  office  of  sheriff  of  Santa  Fe  county, 
and  the  judgment  of  the  lower  court  is  accordingly 
affirmed. 

It  having  been  stipulated  between  the  counsel  that 
the  case  number  553,  being  the  injunction  proceeding 
hereinbefore  referred  to,  should  be  determined  by  the 
conclusions  of  the  court  in  this  action,  it  is  hereby 
adjudged  that  an  order  be  entered  in  said  cause  affirm- 
ing the  judgment  of  the  lower  court  dissolving  the  said 
injunction  on  the  eighth  day  of  July,  1893. 

Collier,  Fall,  and  Laughlin,  JJ.,  concur. 

(Sept.  4,1894.) 

Freeman,  J.  (dissenting). — Without  going  into  a 
tedious  recital  of  the  history  of  this  case,  the  whole 
question  presented  for  our  consideration  may  be  set  out 
as  follows :  At  the  last  general  election  for  county  offi- 
cers held  in  the  county  of  Santa  Fe,  the  plaintiff  in 
error  was  elected  sheriff  of  Santa  Fe  county.  On  the 
twenty-seventh  day  of  June,  1893,  hie  was  summarily 
removed  from  said  oflBce  by  the  governor.  It  is  admit- 
ted that  the  plaintiff  in  error  had  no  notice  of  the 
intention  of  the  governor  to  make  the  removal,  and  no 
opportunity,  therefore,  to  defend  himself  against  the 
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charges  of  official  misconduct.  The  plaintiff  in  error 
having  refused  to  surrender  the  paraphernalia  of  the 
office,  as  it  was  alleged,  an  alternative  writ  of  manda- 
mus was  served  on  him,  requiring  him  to  show  cause 
why  he  should  not  be  requited  to  surrender  the  prop- 
erty, effects,  and  insignia  of  the  office.  To  this  writ  he 
answered,  stating  that  he  had  been  duly  elected,  quali- 
fied, etc.,  as  such  sheriff;  that  is  to  say,  he  set  up  in 
full  all  of  the  facts  which,  taken  together,  constituted 
his  title  to  the  office  of  sheriff.  He  also  denied  that  he 
had  been  guilty  of  any  of  the  acts  which  would  subject 
him  to  removal;  that  he  had  never  received  any  notice 
of  any  charge  against  him ;  and  denied,  therefore,  that 
he  had  been  duly  or  legally  removed  from  said  office. 
On  the  trial  of  this  issue  in  the  court  below,  he  de- 
manded a  jury,  which  was  refused,  the  court  holding 
that  no  issue  of  fact  was  presented  by  the  pleadings ; 
that,  on  the  face  of  the  petition  and  answer,  it  ap- 
peared that  the  governor  had  removed  him  from  office ; 
and  that,  as  a  conclusion  of  law,  the  relator  was  entitled 
to  the  peremptory  writ,  and  it  was  ordered  accordingly. 
From  this  order  the  respondent  appeals  in  error  to  this 
court.  Elaborate  arguments  have  been  made,  and 
many  authorities  cited;  but,  in  my  opinion,  the  issue  is 
confined  to  a  very  simple  question,  and  a  fair  statement 
of  the  only  controverted  point  will  shed  the  strongest 
possible  light  on  its  solution. 

The  plaintiff  in  error  insists  that,  possessing  all  of 
the  qualifications  required  by  law,  and  having  been 
duly  elected  to  the  office  of  sheriff,  and  having  quali- 
fied as  such,  he  is  entitled,  as  a  matter  of  law,  to  retain 
the  office  until  the  end  of  his  term,  unless  he  should  be 
guilty  of  some  infraction  of  the  law  that  would  warrant 
his  removal.  This  the  defendant  in  error  denies,  and 
this  is  the  issue  of  law  that  we  are.  called  upon  to 
decide.  The  defendant  in  error  insists  that  under  the 
statute  the  governor  is  invested    with  the  absolute 
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being  refusal.  That  demand  upon  respondent  would 
have  encountered  his  refusal  is  declared  in  his  answer. 
14  Am.  and  Eng.  Encyclopedia  of  Law,  p.  106,  arid 
authorities  cited  in  notes ;  44  Iowa,  340. 

It  is  not  deemed  necessary  to  review  the  errors 
assigned  by  appellant  more  in  detail,  as  the  foregoing 
views  in  the  enunciation  of  the  principles  that  should 
prevail  in  proceedings  of  the  nature  of  that  under  con- 
sideration are  sufficiently  comprehensive  to  dispose  of 
them. 

We  are  of  the  opinion  that  the  peremptory  writ  of 
mandamus  was  properly  awarded,  and  that  W.  P.  Cun- 
ningham is  entitled  to  the  books  and  other  property 
pertaining  to  the  office  of  sheriff  of  Santa  Fe  county, 
and  the  judgment  of  the  lower  court  is  accordingly 
affirmed. 

It  having  been  stipulated  between  the  counsel  that 
the  case  number  553,  being  the  injunction  proceeding 
hereinbefore  referred  to,  should  be  determined  by  the 
conclusions  of  the  court  in  this  action,  it  is  hereby 
adjudged  that  an  order  be  entered  in  said  cause  affirm- 
ing the  judgment  of  the  lower  court  dissolving  the  said 
injunction  on  the  eighth  day  of  July,  1893. 

Collier,  Fall,  and  Laughlin,  JJ.,  concur. 

(Sept.  4,1894.) 

Freeman,  J.  (dissenting). — Without  going  into  a 
tedious  recital  of  the  history  of  this  case,  the  whole 
question  presented  for  our  consideration  may  be  set  out 
as  follows :  At  the  last  general  election  for  county  offi- 
cers held  in  the  county  of  Santa  Fe,  the  plaintiff  in 
error  was  elected  sheriff  of  Santa  Fe  county.  On  the 
twenty-seventh  day  of  June,  1893,  he  was  summarily 
removed  from  said  office  by  the  governor.  It  is  admit- 
ted that  the  plaintiff  in  error  had  no  notice  of  the 
intention  of  the  governor  to  make  the  removal,  and  no 
opportunity,  therefore,  to  defend  himself  against  the 
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charges  of  official  misconduct.  The  plaintiff  in  error 
having  refused  to  surrender  the  paraphernalia  of  the 
office,  as  it  was  alleged,  an  alternative  writ  of  manda- 
mus was  served  on  him,  requiring  him  to  show  cause 
why  he  should  not  be  required  to  surrender  the  prop- 
erty, effects,  and  insignia  of  the  office.  To  this  writ  he 
answered,  stating  that  he  had  been  duly  elected,  quali- 
fied, etc.,  as  such  sheriff;  that  is  to  say,  he  set  up  in 
full  all  of  the  facts  which,  taken  together,  constituted 
his  title  to  the  office  of  sheriff.  He  also  denied  that  he 
had  been  guilty  of  any  of  the  acts  which  would  subject 
him  to  removal ;  that  he  had  never  received  any  notice 
of  any  charge  against  him;  and  denied,  therefore,  that 
he  had  been  duly  or  legally  removed  from  said  office. 
On  the  trial  of  this  issue  in  the  court  below,  he  de- 
manded a  jury,  which  was  refused,  the  court  holding 
that  no  issue  of  fact  was  presented  by  the  pleadings ; 
that,  on  the  face  of  the  petition  and  answer,  it  ap- 
peared that  the  governor  had  removed  him  from  office ; 
and  that,  as  a  conclusion  of  law,  the  relator  was  entitled 
to  the  peremptory  writ,  and  it  was  ordered  accordingly. 
From  this  order  the  respondent  appeals  in  error  to  this 
court.  Elaborate  arguments  have  been  made,  and 
many  authorities  cited;  but,  in  my  opinion,  the  issue  is 
confined  to  a  very  simple  question,  and  a  fair  statement 
of  the  only  controverted  point  will  shed  the  strongest 
possible  light  on  its  solution. 

The  plaintiff  in  error  insists  that,  possessing  all  of 
the  qualifications  required  by  law,  and  having  been 
duly  elected  to  the  office  of  sheriff,  and  having  quali- 
fied as  such,  he  is  entitled,  as  a  matter  of  law,  to  retain 
the  office  until  the  end  of  his  term,  unless  he  should  be 
guilty  of  some  infraction  of  the  law  that  would  warrant 
his  removal.  This  the  defendant  in  error  denies,  and 
this  is  the  issue  of  law  that  we  are.  called  u]jon  to 
decide.  The  defendant  in  error  insists  that  under  the 
statute  the  governor  is  invested    with  the  absolute 
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power  of  removal;  that  he  can  exercise  this  power 
summarily,  and  without  notice  to  the  officer  to  be 
removed;  and  that,  having  removed  the  incumbent,  he 
can  appoint  his  successor.  He  insists  that  the  action 
of  the  governor  in  this  behalf  is  conclusive,  and  can 
not,  therefore,  be  inquired  into;  so  far  as  the  legal 
effect  of  the  action  of  the  governor  is  concerned,  it  is 
wholly  immaterial  whether  the  incumbent  had  been 
guilty  of  the  causes  assigned  for  his  removal  or  not ; 
that  the  recital  in  the  executive  order  was  conclusive 
against  him,  and  could  not  be  inquired  into  in  this  pro- 
ceeding ;  that  whether  the  charges  made  against  him 
were  true  or  false,  that  whether  they  were  supported  by 
affidavit  or  by  mere  rumor,  or  indeed  whether  any 
charges  at  all  had  been  preferred,  was  a  matter  upon 
which  he  had  no  right  to  be  heard  by  the  governor, 
and  a  matter  over  which  the  courts  have  no  jurisdiction ; 
that  the  power  of  absolute  removal,  attendant  upon 
which,  and  as  a  consequence  of  which,  the  punishment 
of  disqualification  forever  after  to  hold  office  is  vested 
solely  in  the  governor,  who  may  exercise  this  power 
arbitrarily,  summarily,  and  without  notice  to  the 
accused,  and  that  such  action  is  final  and  conclusive; 
that  this  action  is  so  absolutely  conclusive  that,  in  an 
action  by  mandamus,  brought  by  the  governor's 
appointee,  to  compel  the  removed  officer  to  turn  over 
the  property  of  the  office,  he  can  not  be  heard  to  object 
to  the  proceeding  by  which  he  has  been  ousted ;  that 
the  absolute  right  of  the  governor  to  remove  him  with- 
out notice  or  hearing  is  so  clear  that  a  petition  for  writ 
of  mandamus  brought  by  him  against  the  removed 
officer,  and  the  answer  thereto,  raise  no  question  of 
fact  to  be  tried  by  a  jury,  and  that,  therefore,  the 
power  vested  in  the  governor  is  not  only  absolute  and 
final,  when  properly  exercised,  but  that  it  is  beyond 
the  reach  of  inquiry  in  any  form ;  that,  notwithstand- 
ing the  law  provides  for  the  election  of  the  sheriffs  of 
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the  several  con u ties  by  the  qualified  voters  thereof,  it 
is  within  the  power  of  the  governor  to  remove  any 
sheriflE  of  the  territory,  and  appoint  in  each  of  the  coun- 
ties persons  of  his  own  selection;  that  all  that  is 
required  to  make  these  removals  legal  is  the  recital  in 
the  executive  order  that  the  officers  have  been  guilty  of 
certain  violations  of  the  law.  It  is  sought  to  support 
this  proposition  by  invoking  the  doctrine  of  presump- 
tion. It  is  insisted  that,  the  governor  having  recited 
in  his  order  that  the  sheriff  had  been  guilty  of  acts 
which,  under  the  statute,  warrant  his  removal,  we  are 
to  presume  that  such  recital  is  true ;  that  the  action  of 
the  governor  imports  absolute  verity;  that  a  statute 
which  authorizes  the  governor  to  remove  the  sheriff 
for  causes  therein  set  out  is  the  equivalent  of  a  statute 
which  makes  the  tenure  of  the  sheriff's  office  subject  to 
the  pleasure  of  the  governor;  that  there  is  practically, 
and  in  legal  effect,  no  difference  between  a  statute 
which  authorizes  the  governor  to  remove  the  officer  for 
cause,  and  one  which  should  authorize  the  removal  of 
said  officer  at  will ;  that  in  neither  case  can  the  action 
of  the  governor  be  inquired  into ;  that,  as  against  the 
presumption  that  the  governor  has  done  his  duty,  the 
presumption  in  favor  of  the  sheriff,  supplemented  by 
his  sworn  answer,  does  not  even  present  an  issue  of 
fact. 

It  is  said  that  to  undertake  to  inquire  into  the 
validity  of  the  action  of  the  governor  is  an  unwarrant- 
able intrusion  upon  the  part  of  the  judiciary  upon  the 
prerogatives  of  the  executive.  I  deny  the  truth  of  this 
proposition.  No  such  question,  as  one  of  courtesy,  can 
arise  in  an  inquiry  of  this  character.  This  is  a  matter 
of  right  and  wrong.  It  involves  a  question  of  personal 
liberty,  and  not  even  the  great  respect  which,  as  a 
court,  we  may  have  for  the  dignity  of  the  executive 
office,  nor  the  personal  regard  which  we  may  possess, 
and  which  is  shared  in  by  no  one  more  than  myself, 

Vol.  7  n.  m.— 30 
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should  in  any  way  deter  us  from  a  calm  and  dispassion- 
ate consideration  of  the  legal  question  raised  by  the 
record.  If  the  respondent  has  been  deprived  of  any 
right,  it  is  the  duty  of  the  court  to  restore  it.  The 
means  by  which  he  has  suffered  the  deprivation  are 
immaterial.  He  is  entitled  to  the  protection  of  the  law. 
The  very  essence  of  civil  liberty  consists  in  the  right  of 
every  individual  to  claim  the  protection  of  the  law.  1 
Cranch,  163.  Even  in  Great  Britain  the  king  himself 
is  sued  in  respectful  form  of  a  petition,  and  he  never 
fails  to  comply  with  the  judgment  of  his  court.  **For 
every  right,''  says  Blackstone,  ''when  withheld,  must 
have  a  remedy,  and  every  injury  has  its  proper  redress." 
It  is  idle  to  talk  of  ''executive  prerogatives''  in  this 
country.  The  word  "prerogative"  never  had  any 
place  in  our  law.  In  this  country  no  man  is  beneath 
the  protection  of  the  law,  and  no  man  above  its 
restraints.  The  government  of  the  United  States,  as 
has  been  termed,  is  "a  government  of  law,  not  of 
men."  Marbury  v.  Madison,  1  Cranch,  163.  While, 
as  Blackstone  has  it,  the  king  himself  could  not  be  held 
to  have  been  wrong,  yet  his  agents  and  ministers  were 
held  to  account  to  the  subject  or  citizen  for  any  viola- 
tion of  right.  The  supreme  court  of  the  United  States, 
in  the  case  of  Marbury  v.  Madisoa,  supra,  disposes  of 
the  question  in  this  way:  After  stating  that  the  con- 
stitution imposes  on  the  president  certain  duties,  in  the 
exercise  of  which  he  must  use  his  judgment  and  discre- 
tion in  such  a  manner  that  he  is  not  subjected  to  the 
control  of  the  court,— as,  for  instance,  in  the  making  of 
treaties,  etc., — and  for  the  reason  that  these  subjects 
are  political,  committed  by  the  constitution  to  the 
sound  judgment  and  discretion,  not  of  the  court,  but 
of  the  president,  the  court  proceeds:  "But  when  the 
legislature  proceeds  to  impose  on  that  officer  [a  cabinet 
officer,  acting  under  authority  of  the  president]  other 
duties,  when  he  is  directed  peremptorily  to  perform 
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certain  acts, — when  the  rights  of  individuals^  are 
dependent  upon  the  performance  of  these  acts, — he  is 
so  far  the  oflBcer  of  the  law,  is  amenable  to  the  law  for 
his  conduct,  and  caii  not,  at  his  discretion,  sport  away 
the  rights  of  others. '^  In  view,  however,  of  the  great 
doctrine  of  Magna  Charta,  that  no  man  is  to  be  deprived 
of  his  life,  liberty,  or  property,  except  by  the  judgment 
of  his  peers  or  the  law  of  the  land,  and  in  view  of  the 
fact  that  this  great  doctrine  of  civil  liberty  has  been,  in 
some  form,  incorporated,  not  only  in  the  constitution 
of  the  United  States,  but  in  the  organic  law  of  every 
state  and  territory  of  this  nation,  it  is  a  matter  of  inter- 
est to  inquire  into  the  legislation  which  it  is  supposed 
has  thus  revolutionized  our  entire  system.  I  say  ''rev- 
olutionized,'' for  it  must  not  be  overlooked  that  the 
power  we  are  now  considering  bears  no  semblance  to 
the  ordinary  power  of  removal.  Very  many  officers  are 
removable  at  the  pleasure  of  the  appointing  power.  In 
such  cases  the  officer  takes  the  office  with  the  knowl- 
edge of  this  fact,  and  can  not  complain.  In  such  case 
it  can  not  be  complained  that  he  has  suffered  any 
abridgment  of  his  rights  or  his  term.  His  very  appoint- 
ment creates  a  tenure  subject  to  the  pleasure  of  the 
appointing  power.  He  has  no  vested  right  in  any  par- 
ticular term.  He  may  be  removed  at  any  time  without 
notice  and  without  cause.  This  is  the  legal  tenure  of 
his  office,  and,  whether  he  serves  a  year  or  ten  years, 
he  has  served  the  pleasure  of  the  appointing  power,  and 
has  thus  been  accorded  all  the  rights  and  emoluments 
to  which  his  appointment  entitled  him.  Not  so,  how- 
ever, in  the  case  under  consideration.  The  sheriff  is 
not  appointed  by  the  governor,  but  elected  by  the 
people  for  a  fixed  term  of  two  years.  He  is  entitled, 
not  as  a  matter  of  pleasure  or  favor,  but  as  a  constitu 
tional  right,  to  serve  the  two  years,  unless  he  should 
be  guilty  of  some  of  the  causes  which,  by  law,  warrant 
his  removal.     In  this  case  the  governor,  under  his  offi- 
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cial  seal,  has  declared  that  the  accused  has  "been  guilty 
of  such  offense,  and  the  accused,  over  his  corporeal 
oath,  has  declared  he  has  not  been  guilty;  and  the 
proposition  contended  for  by  the  defendant  in  error  is 
that  this  charge  and  denial  .do  not  constitute  an  issue ; 
that  the  governor's  recital  is  conclusive,  and  can  not 
be  inquired  into.  It  is  not  pretended  that  the  action 
of  the  governor  was  based  on  either  his  personal  or 
oflBcial  knowledge  of  the  facts  of  the  alleged  oflEense. 
As  a  matter  of  law,  we  know,  therefore,  that  the  gov- 
ernor must  have  predicated  his  action  on  information 
received  from  other  sources.  What  sources!  The 
order  of  removal  discloses  nothing.  Were  charges 
filed?  Were  they  supported  by  competent  proof,  or  by 
any  proof!  These  are  matters  the  accused  officer  was 
not  allowed  to  inquire  into,  as  he  had  no  notice  of  the 
action,  and  they  are  questions  over  which  it  is  alleged 
the  courts  have  no  jurisdiction.  Suppose,  as  a  matter 
of  fact,  there  was  no  evidence  of  delinquency.  Sup- 
pose, as  a  matter  of  fact,  the  sheriff's  sworn  statement  is 
true,  and  that  he  has  been  guilty  of  no  wrong.  Was  his 
removal  legal!  The  contention  is  that,  as  the  governor 
has  so  declared  in  his  order  of  removal,  it  follows  as  a 
conclusion  of  law  that  the  cause  existed,  and  that  the 
power  of  removal  was  properly  exercised.  This  is  rea- 
soning in  a  circle,  and  brings  us  back  to  the  original 
proposition,  that  this  contention  makes  the  sheriff's 
oflBce  depend  solely,  not  upon  the  default  of  the  sheriff, 
but  upon  the  pleasure  of  the  governor;  for  if  the 
recital  of  the  governor,  made  without  notice  to  the 
accused,  that  the  latter  has  been  guilty  of  the  statutory 
offense,  imports  absolute  verity,  so  that  it  is  not  a  sub- 
ject of  review  in  any  court,  then  it  matters  not,  as  a 
legal  proposition,  whether  the  governor  had  or  had  not 
any  evidence  upon  which  to  predicate  his  action ;  and 
it  follows,  therefore,  that  the  sheriff  holds  his  office  sub- 
ject to  the  will  of  the  governor.     It  is  no  answer  to 
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say  that  it  is  not  to  be  presumed  that  the  governor  will 
abuse  this  arbitrary  power,  unless  it  is  agreed  that  the 
power  exists.  I  know  of  no  reason  why  the  legislature 
could  not  confer  this  power  on  the  governor,  nor  am  I 
aware  of  any  organic  reason  why  the  legislature  could 
not  empower  the  governor  to  appoint  sheriffs  in  the 
first  instance,  and  take  away  from  the  people  the  right 
to  elect  them.  It  is  not  what  the  legislature  might 
do,  but  what  it  has  done,  that  we  are  now  discussing. 
Has,  therefore,  the  legislature  provided  a  system  of 
laws  whereby  the  people,  in  the  first  instance,  are 
authorized  to  elect  sheriffs,  subject  to  the  right  of 
the  governor  to  remove  them  at  pleasure,  and  appoint 
their  successors? 

This  brings  us  to  the  legislation  on  the  subject. 
Section  27  of  the  act  approved  February  12,  1891,  or 
so  much  thereof  as  relates  to  the  present  inquiry,  is  as 
follows:  ''Any  tax  collector  who  shall  fail  to  pay  over 
all  school  money  collected  by  him  within  thirty  days 
after  the  tenth  day  of  each  month  in  which  the  same 
is  collected  shall  be  summarily  removed  by  the  gov- 
ernor from  the  office  of  collector.''  Then  follows  the 
provision  which  punishes  him  with  disqualification  for 
holding  oflBce  thereafter.  This  act  was  amended  by 
the  Act  of  1893,  page  1.  But,  before  proceeding  to  dis- 
cuss the  amendatory  statute,  let  us  pause  long  enough 
to  determine  the  nature  and  extent  of  the  power  and 
the  authority  conferred  on  the  governor  by  the  statute 
just  mentioned.  It  will  not  be  contended .  that  this 
statute  conferred  the  authority  to  remove,  except  in 
case  of  the  delinquency  described.  The  existence  of 
the  fact  of  delinquency  was  a  necessary  condition  of 
the  exercise  of  the  governor's  power.  If  the  sheriff 
was  not  in  fact  delinquent,  then  the  attempted  removal 
was  a  usurpation  of  power,  and  the  action  of  the  gov- 
ernor was  absolutely  void.  As  a  proposition  of  law,  this 
will  not  be  denied ;  and  yet  the  assumption  that  the 
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action  of  the  governor  is  conclusive  is  in  fact  and  in 
effect  a  denial  of  this  proposition,  inasmuch  as  it  holds 
that  the  governor's  recital  is  conclusive, — that  is  to 
say,  that  the  order  of  removal  is  just  as  effective  in  the 
absence  as  in  the  presence  of  the  causes  assigned.  It 
follows,  therefore,  as  a  conclusion  from  which  there  is 
no  escape,  that  the  governor  is  clothed  with  the  abso- 
lute power  of  removal  independent  of  the  existence  of 
the  alleged  cause,  or  else  that  the  cause  of  removal 
may  be  in  some  form  inquired  into.  So  much,  there- 
fore of  this  statute  as  makes  the  existence  of  a  delin- 
quency a  necessary  condition  of  the  governor's  action 
is  mere  surplusage,  except  as  an  admonition  to  the 
governor  that  he  ought  not  to  exercise  this  arbitrary 
power  as  a  mere  whim.  In  my  opinion  the  whole  con- 
struction of  this  statute  may  be  embodied  in  a  single 
proposition.  It  is  this:  Not  a  single  instance  can  be 
found  in  any  common  law  jurisdiction  in  which  an 
officer  has  been  removed,  and  punished  by  disfranchise- 
ment, for  an  alleged  criminal  act,  without  notice  and 
without  hearing.  Such  an  arbitrary  power  belongs  to 
the  middle  ages,  and  the  semibarbaric  administration 
of  the  civil  law.  It  could  not  exist  under  the  benign 
influences  of  the  common  law,  that  ''hears  before  it 
condemns,  and  tries  before  it  executes."  It  is  said, 
however,  that  the  statute  under  which  this  proceeding 
was  had  does  not  provide  for  any  notice  to  the  accused 
officer.  No  such  requirement  was  necessary.  It  author- 
ized the  removal,  not  on  the  accusation,  but  on  the 
existence  of  the  fact,  and  I  assert,  as  a  proposition  of 
law  so  firmly  imbedded  in  the  common  law  as  to  be 
beyond  the  control  of  the  legislature,  that,  when  pun- 
ishment is  made  to  f oUow  the  ascertainment  of  a  given 
fact,  notice  to  the  accused  is  absolutely  essential  to  the 
ascertainment  of  such  fact ;  and  I  do  not  hesitate  to 
aver  that  an  act  of  the  legislature  that  should  under- 
take in  terms  to  punish  an  officer  by  removal  from 


Sept.  1894]      CoNKLiN  v.  Cunningham.  471 


office,  and  disqualification  forever  thereafter  to  hold 
office,  without  giving  the  accused  notice,— without  a 
right  to  be  heard, — would  be  held,  in  any  common 
law  court,  an  absolute  nullity,  being  in  contravention 
of  the  principle  already  announced,  that  no  man  shall 
be  deprived  of  his  life,  liberty,  or  property  without  due 
process  of  law.  That  this  provision  of  the  constitution 
is  not  ^'locally  inapplicable' '  to  this  territory  is,  I 
believe,  admitted ;  that  the  right  to  exercise  the  duties 
and  enjoy  the  emoluments  of  the  office  of  sheriff  is 
liberty,  if  not  property,  is  not  denied;  and  that  his 
removal  therefrom,  without  notice,  under  charge  of 
delinquency,— such  removal  bringing  upon  him  the 
attaint  of  disqualification  for  holding  office, — was  not 
due  process  of  law,  is  a  proposition  that  ought  not  to 
require  argument  or  authority  for  its  support.  I  shall 
not  undertake  to  define  the  meaning  of  the  synony- 
mous terms  ''due  process  of  law''  and  ''law  of  the 
land."  Volumes  have  been  written  without  improving 
on  Mr.  Webster's  definition,  that  "by  'due  process  of 
law,'  or  'law  of  the  land,'  is  meant  a  law  which  hears 
before  it  condemns,  which  proceeds  upon  inquiry,  and 
renders  judgment  only  after  trial."  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518 ;  Murray  v.  Hoboken, 
18  How.  276;  Clark  v.  Mitchell,  64  Mo.  578.  It  is  law 
in  its  regular  course  of  administration.  2  Kent.  13. 
"It  is  a  conduct  of  proceeding  according  to  prescribed 
forms  and  solemnities."  Bertholf  v.  O'Reilly,  74 N.  J. 
519.  "It  means  being  brought  to  answer  according 
to  the  old  law,"  says  Lord  Coke.  2  Inst.  50.  "It  does 
not  necessarily  imply  a  trial  by  jury,  but  it  must  be 
according  to  some  settled  rule  of  proceeding. ' '  Walker 
V.  Sauvinet,  92  U.  S.  90.  "It  may  be  summary,  as  in 
the  matter  of  distress  for  rents,  or  in  the  enforcement 
of  excise  or  revenue  laws."  Weimer  v.  Bunbury,  30 
Mich.  210;  Springer  v.  U.  S.,  102  U.  8.  586.  But  I 
shall  not  undertake  to  trace  this  interesting  inquiry, 
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tempting  as  the  task  may  be,  through  the  hundreds  of 
well  considered  cases  involving  the  application  of  this 
great  underlying  principle  of  constitutional  liberty.  It 
is  the  child  of  the  common  law,  and  is  too  firmly 
rooted  in  the  principles  of  common  law  liberty  to  be 
displaced  by  any  arbitrary  power  emanating  from  the 
rules,  practices,  customs,  or  legislation  derived  from 
the  Latin  jurisprudence,  or  embodied  in  the  civil  law. 
While  it  is  not  easy  to  lay  down  any  rule  applicable  to 
all  cases  that  may  arise,  yet  there  is  one  proposition 
that  is  settled  now,  and  is  no  longer  the  subject  of  dis- 
pute or  of  inquiry.  It  is  this :  There  can  be  no  due 
process  of  law  without  notice  and  a  hearing,  or  an 
opportunity  to  be  heard.  In  judicial  proceedings, 
'*due  process  of  law  requires  notice,  hearing,  and  judg- 
ment.'' 6  Am.  and  Eng.  Encyclopedia  Law,  p.  43, 
note.  **A  hearing,  or  an  opportunity  to  be  heard,  is 
absolutely  essential.  We  can  not  conceive  of  due  proc- 
ess of  law  without  this. ''  Mr.  Justice  Miller  in  David- 
son V.  Board  of  Administration  of  New  Orleans,  17 
Abb.  Law  J.  223,  cited  in  6  Am.  and  Eng.  Encyclo- 
pedia Law,  page  44,  note.  ''Due  process  of  law'' 
means  to  give  the  pai*ty  affected  an  opportunity  to  be 
heard  respecting  the  justice  of  the  judgment  sought. 
Notice  is  absolutely  essential  to  the  validity  of  the  pro- 
ceeding in  any  case.  It  may  be  given  by  personal  cita- 
tion, and  in  some  cases  it  may  be  given  by  statutes; 
but  given  it  must  be,  in  some  form.  County  of  San 
Mateo  V.  Southern  Pac.  E.  Co.,  8  Am.  and  Eng.  R.  R. 
Cases,  27.  There  can  be  no  due  process  of  law  in  the 
absence  of  notice,  and  to  say  that  a  citizen  may  be 
deprived  of  the  oflBce  to  which  he  has  been  elected,  and 
forever  thereafter  be  disqualified  to  hold  oflSce,  without 
notice  to  him,  is  to  assert  a  proposition  so  revolting  to 
our  sense  of  justice  that  it  seems  a  work  of  supereroga- 
tion to  cite  authorities  in  opposition  to  it.  In  the  case 
of  Kennard  v.  Louisiana  ex  rel.  Morgan,  92  U.  S.  480, 
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the  supreme  court  of  the  United  States  considered  the 
question  under  a  statute  of  Louisiana  providing  for 
the  removal  of  officers  whose  term  had  expired,  and 
who  refused  to  vacate,  and  the  Louisiana  statute  was 
upheld  alone  upon  the  ground  that  it  gave  the  party- 
proceeded  against  notice.  It  was  held  that  this  was 
due  process  of  law. 

But  it  is  insisted  that  the  matter  under  considera- 
tion involves  an  executive,  and  not  a  judicial,  action, 
and  that  therefore,  the  doctrine  of  due  process  of  law 
has  no  application,  and  that  an  effort  to  inquire  into 
the  action  of  the  governor  is  a  usurpation  of  authority. 
I  have  already  conceded  that,  in  most  of  its  affairs,  the 
executive  as  well  as  the  legislative  branch  of  the  gov- 
ernment is  independent  of  the  judicial ;  but  wherever 
any  action  is  taken,  whether  by  an  executive  or  legisla- 
tive officer,  that  affects  the  life,  the  liberty,  or  the  prop- 
erty of  the  citizen,  such  citizen  has  the  right  to  appejfil 
to  the  courts  of  the  country  for  protection  against  the 
abuse  of  such  authority.  It  is  admitted,  of  course,  that 
the  courts  are  clothed  with  the  power  and  duty  of 
inquiring  into  the  constitutionality  of  an  act  of  the 
legislature,  and  that  by  proper  process  they  may  regu- 
late the  conduct  of  administrative  and  executive  offi- 
cers. The  proposition  that  the  executive  is  a  coordinate 
branch  of  the  government,  and  that,  in  the  exercise  of 
the  discretion  imposed  upon  him  by  law,  he  is  not  sub- 
ject to  the  control  of  the  courts,  is  not  only  admitted, 
but  earnestly  insisted  upon,  by  me.  What  I  challenge 
is  the  propriety  of  the  application  of  that  doctrine  to 
the  facts  of  this  case.  I  deny  that  the  governor  is 
authorized  to  remove  the  sheriff  of  a  county  without 
notice  or  hearing,  and  therefore  without  cause,  for  the 
power  to  remove  without  notice,  as  already  seen,  is  ex 
vi  termini,  the  power  to  remove  without  cause. 

But  it  is  said  that  the  record  in  the  case  discloses 
the  fact  that  the  governor  acted  on  evidence   before 
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him.  The  executive  recites,  *'And  whereas  it  has  been 
shown  by  satisfactory  proofs,''  etc.  I  deny  that  there 
was,  or  could  have  been,  any  such  proofs.  I  affirm 
the  proposition  that  in  no  country  on  earth,  governed  by 
the  principles  of  the  common  law,  is  it  possible  to  sub- 
mit satisfactory  proofs,  sufficient  to  convict  .a  man,  in 
his  absence,  and  without  notice  to  him.  The  whole 
proposition  that  the  governor  may  proceed  in  the 
absence  of  a  sheriff,  and  without  notice  to  him,  to  hear 
proofs  and  pass  judgment  upon  him,  depriving  him  of 
his  office  and  disfranchising  him  for  life,  is  a  judicial 
solecism  that  ought  not  to  find  recognition  in  any  court 
of  justice.  It  may  be  that  the  sheriff  was  guilty  of  all 
the  offenses  alleged  against  him,  but  he  was  entitled  at 
least  to  the  privilege  accorded  to  the  worst  criminal  in 
the  land.  If  the  governor  had  had  personal  knowledge 
of  the  truth  of  the  charges  alleged  against  the  sheriff, 
he  was  not  authorized  to  act  upon  such  knowledge,  for 
it  was  Erskine  who  said,  in  the  presence  of  the  judges 
of  the  king's  bench,  ''if  a  man  were  to  commit  a  capi- 
tal offense  in  the  face  of  all  the  judges  of  England, 
their  united  authority  could  not  put  him  on  trial." 
There  are  many  processes  that  are  necessarily  sum- 
mary— notably,  those  resorted  to  for  the  collection  of 
taxes,  etc. — but  in  all  such  cases  it  is  universally  held 
that  notice  must  be  given  before  distraint.  It  is  some- 
times difficult  to  draw  the  line  which  separates  judicial 
from  executive  functions.  It  is  always  safe  however, 
to  say  that  no  action,  whether  executive  or  judicial, 
can  be  taken  to  deprive  one  of  his  life,  liberty  or  prop- 
erty, without  first  giving  him  notice.  There  is  abso- 
lutely no  exception  to  this  rule  to  be  found  anywhere, 
and  it  does  not  cure  the  matter  to  call  it  an  ''executive 
action,"  and  it  does  not  detract  from  its  despotic  char- 
acter to  say  that  its  healthful  exercise  requires  haste 
and  secrecy.  There  are  a  great  many  acts,  as  already 
indicated,  which  are  of  a  semijudicial  character,  which 
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nevertheless,  in  their  execution,  require  notice.  This 
doctrine  was  applied  by  the  supreme  court  of  the  United 
States  in  the  case  of  the  Chicago  R.  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418.  That  involved  an  act  of  the  legis- 
lature of  Minnesota  which  undertook  to  confer  on  the 
railroad  commission  the  right  to  fix  rates  of  railroads 
without  providing  for  notice.  The  court  said:  ''No 
hearing  is  provided  for — no  summons  or  notice  to  the 
company — before  the  commission  has  found  what  it  is 
to  find ;  •  *  *  no  opportunity  provided  for  the  com- 
pany to  introduce  witnesses  before  the  commission, 
nor,  in  fact,  anything  which  has  the  semblance  of  due 
process  of  law.''  Or,  to  use  the  language  of  Mr.  Jus- 
tice Field,  of  the  supreme  court  of  the  United  States: 
''Whatever  the  character  of  the  proceeding— whether 
judicial  or  administrative,  summary  or  protracted,  and 
whether  it  takes  property  directly,  or  creates  a  charge 
or  liability  which  may  be  the  basis  of  taking  it — the 
law  directing  the  proceeding  must  provide  for  some 
kind  of  notice.  Nothing  is  more  clearly  established  by 
a  weight  of  authority  absolutely  overwhelming  than 
that  notice,  and  an  opportunity  to  be  heard,  are  indis- 
pensable to  the  validity  of  these  proceedings.'' 

Are  we  to  be  told  that  an  exclusive  act  which  is 
without  authority  of  law  can  not  be  inquired  into?  Let 
us  see.  Up  to  a  recent  period  the  law  authorized  the 
governor  to  issue  death  warrants  upon  the  ascertain- 
ment of  the  fact  that  a  citizen  had  been  guilty  of  mur- 
der in  the  first  degree.  To  be  sure,  the  law  required 
that  the  fact  of  the  crime  be  ascertained  upon  proper 
proceedings  instituted  for  that  purpose.  But  suppose 
the  governor,  under  the  then  existing  state  of  the  law, 
had  issued  a  death  warrant  to  be  executed  upon  a  party 
who  had  in  fact  never  been  convicted.  Will  it  be  said 
that,  because  his  warrant  recited  the  fact  that  the  con- 
viction had  been  properly  had,  therefore  no  court  could 
have  inquired  into  itt 
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But  it  is  said  that  if  the  relator,  in  this  case,  has  a 
remedy,  it  is  by  quo  warranto,  and  not  by  mandamus. 
And  it  is  further  said  that  there  is  now  pending  a  pro- 
ceeding by  quo  warranto  to  test  the  title  of  the  relator 
and  the  respondent  to  the  office  of  the  sheriff.  I  very 
freely  concede  the  general  proposition  that  quo  war- 
ranto, and  not  mandamus,  is  the  proper  proceeding  by 
which  to  determine  the  abstract  question  of  title  to 
office,  but  I  am  af  a  loss  to  understand  how  this  prop- 
osition aids  the  relator.  He  it  is  who  is  invoking  the 
aid  of  the  courts.  He  present*  an  order  of  the  gov- 
ernor, which  purports  to  be  an  executive  order,  remov- 
ing his  predecessor,  and  appointing  him.  He  comes 
into  court  with  a  petition  which  recites  that  the 
respondent  was  duly  elected  and  qualified  as  sheriff, 
and  that  since  that  time  the  respondent  has  been  duly 
removed,  and  that  he  (the  relator)  has  been  duly  ap- 
pointed ;  that  the  respondent  refuses  to  deliver  up  the 
books,  property,  and  paraphernalia  of  the  office;  and 
he  therefore  invokes  the  summary  and  extraordinary 
power  of  the  court  to  compel  the  respondent  to  turn 
ovef  the  property — that  is  to  say,  to  turn  over  the 
office — to  him.  Very 'true,  the  respondent  is  allowed 
to  state,  in  reply  to  the  alternative  writ,  his  reason  for 
not  having,  in  the  first  instance,  surrendered  up  the 
office  to  the  relator.  This  he  does  by  xcoming  into 
court,  by  exhibiting  his  credentials,  and  by  solemnly 
stating  under  oath  that  he  has  never  been  removed, 
and  that  he  is  still  sheriff,  de  jure  and  de  facto.  Now, 
I  say  the  very  first  question  presented  to  the  court  for 
its  determination  was,  *' Who  is,  in  fact  and  in  law,  the 
sheriff t"  The  relator  presents  a  commission  signed 
by  the  governor.  The  respondent  presents  a  commis- 
sion signed  by  the  people  who  elected  him.  That  the 
very  question  presented  here,  and  decided  by  the  court 
below,  was  the  title  to  the  office  itself,  is  shown  by  the 
final  decree  which  was  entered  in  the  case,  which  recites, 
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inter  alia:  '*The  said  William  P.  Cunningham  then  and 
there  became,  and  was  and  now  is,  the  sheriff  of  said 
county  of  Santa  Fe,  and  entitled  to  discharge  the  duties 
thereof,  and  is  entitled  to  the  possession  of  said  office, 
and  of  said  books,  and  the  property  of  every  kind  per- 
taining to  said  office,'^  etc.  Here  is  a  solemn  adjudi- 
cation that  the  relator  had  shown  himself  entitled  to 
be  sheriff,  and  that  he  was  the  sheriff,  and  this  decree 
will  be  pleaded  in  the  court  below  whenever  the  action 
by  quo  warranto  is  brought  to  a  hearing,  as  a  final  ad- 
judication by  the  highest  court  of  the  territory  in  favor 
of  the  relator's  title  to  the  office;  and  in  passing  this 
decree  this  court  is  passing  just  as  effectually  upon  the 
quo  warranto  proceedings  as  if  they  were  before  us  in 
form.  I  am  not  criticising  the  form  of  the  decree  in 
the  court  below.  I  am  simply  combating  the  doctrine 
advanced  by  the  majority  here,  that  the  title  of  these 
two  contesting  parties  is  in  no  way  involved.  I  deny, 
however,  as  a  general  proposition,  that  mandamus  does 
not  involve  the  question  of  title  to  office.  Wherever  it 
is  brought  to  compel  the  restoration  of  an  ousted 
officer,  or,  as  in  this  case,  to  compel  the  delivery  of  the 
insignia  or  paraphernalia  of  office,  it  necessarily  in- 
volves— ^incidentally,  at  least — the  title  to  the  office.  It 
has  been  constantly  held  that  mandamus  will  lie  to 
restore  to  office  a  party  illegally  ousted.  3  Bl. ;  Dew  v. 
Judges,  3  Hen.  &  M.  (Va.)  23.  In  the  case  of  Metsker, 
Mayor,  etc., v.  Neally,  City  Engineer, 21  Pac.  Eep.  206, 
it  was  held  that  an  officer  of  a  city  government,  im- 
properly removed  by  the  mayor,  could  be  restored  by 
mandamus.  In  this  case  the  relator  had  been  turned 
out  of  his  office,  and  his  successor  put  info  possession. 
He  was  restored,  however ;  the  courts  holding  that  he 
had  been  illegally  ousted ;  it  being  held:  *'If  the  sus- 
pension of  the  plaintiff  was  unauthorized,  there  could 
have  been  no  vacancy  to  fill,  and  the  appointment  of 
Tweedale  was  without  authority  of  law;  and  the  plain- 
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tiff's  office  room,  books,  records,  instruments,  insignia, 
etc.,  having  been  taken  from  him  by  reason  of  such 
illegal  suspension,  it  follows  that  a  restoration  to  office 
should  be  accompanied  by  restoration  of  all  things  per- 
taining to  the  office,  of  which  he  has  been  deprived. 
For  this  relief,  mandamus  is  the  proper  remedy."  State 
V.  Sherwood,  15  Minn.  221;  15  111.  492;  25  111.  325;  78 
Ind.  269;  55  Tex.  389;  High,  Extr.  Leg.  Rem.,  sec.  73, 
et  seq. ;  1  Dill.  Mun.  Corp.,  sec.  302. 

Applying  the  doctrine  of  these  cases  to  the  case  at 
bar,  I  submit  that  it  does  not  lie  in  the  mouth  of  the 
defendant  in  error  to  say  that  the  court  had  no  juris- 
diction to  restore  the  plaintiff  in  error  to  office,  or  that 
the  title  to  the  office  was  not  involved.  The  two  men 
stood  before  the  court,  the  one  commissioned  by  the 
people,  the  other  by  the  governor;  the  former  alleging 
that  he  had  been  duly  elected  and  qualified,  and  had 
done  nothing  to  forfeit  his  office.  The  latter,  admit- 
ting this  to  be  true  (for  denying  him  the  right  to  make 
this  proof  was  an  admission  of  the  fact),  nevertheless 
sought  the  active  aid  of  the  court,  by  its  mandamus,  to 
compel  the  duly  elected  sheriff  to  turn  over  the  papers 
and  business  of  the  office.  I  think  it  was  clearly  the 
duty  of  the  court  to  say  to  the  relator,  in  effect,  that, 
before  affording  him  the  extraordinary  relief  of  main- 
damus,  it  would  satisfy  itself  of  his  right  to  exercise  the 
functions  of  the  office.  It  did  not  lie  with  the  relator 
to  decline  such  an  investigation.  He  was  seeking  the 
active  aid  of  the  court.  He  had  called  upon  the  re- 
spondent to  show  cause  why  he  refused  to  surrender  up 
the  property  of  the  office,  and  the  response  was  that  it 
was  because  the  relator  was  not  entitled  to  demand  it, 
by  reason  of  the  fact  that  he  had  been  appointed  with- 
out authority  of  law.  A  mere  suggestion  to  the  court 
that  the  party  seeking  its  aid  was  an  interloper  or 
usurper  was  sufficient,  in  my  opinion,  to  arrest  the  at- 
tention of  the  court  and  to  put  on  foot  an  inquiry  as 
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to  thd  truth  of  the  charge.  The  form  to  be  taken  by 
this  inquiry  is  a  matter  of  secondary  importance.  I  do 
not  care  whether  it  is  called  ' 'mandamus''  or  ''quo 
warranto.''  The  substance  ought  not  to  be  sacrificed 
to  a  mere  shadow.  The  fact  was  that  the  regularly 
elected  sheriflE  had  been  removed  without  authority  of 
law,  and  this  fact  waa  made  to  appear  to  the  court 
whose  duty  it  was,  on  ascertaining  this  fact,  to  restore 
him.  In  the  case  of  Dew  v.  Judges,  supra,  it  was  said: 
"It  has  been  objected,  however,  that  mandamus  will 
not  lie  where  the  party  has  another  legal  and  ^specific 
remedy;  but  we  are  told  otherwise  by  Judge  Black- 
stone,  who  calls  it  a  high  prerogative  writ  of  a  most 
extensive  remedial  nature,  and  that  it  may  issue  in  some 
cases  where  the  injured  party  hath  also  another,  more 
tedious,  method  of  redress,  as  in  the  case^  of  admission 
or  restoration  to  an  office."  As  the  case  from  which 
this  quotation  is  taken  is  a  leading  one,  it  will  shed 
light  on  this  controversy  to  state  briefly  the  facts  out 
of  which  the  controversy  arose.  Dew,  the  appellant, 
had  produced  in  court  a  commission  signed  by  a  ma- 
jority of  the  judges,  appointing  him  clerk  of  the  district 
court;  also,  a  certificate  showing  that  he  had  taken  the 
oath  of  office,  but  not  oflEering  a  sufficient  security  for 
the  faithful  performance  of  the  duties  of  the  office.  The 
court  proceeded  to  appoint  one  Erastus  Stubling,  who 
took  the  oath,  and  entered  upon  the  discharge  of  the 
duties  of  the  office.  This  took  place  on  the  eighteenth 
day  of  May,  1805.  On  a  subsequent  day  of  said  term, 
to  wit,  on  the  twenty-seventh  of  May,  Dew  appeared 
in  court  with  a  sufficient  bond,  and  was  refused  to  be 
admitted  because  he  had  not  qualified  on  the  first  day 
of  the  term.  He  thereupon  sued  out  the  writ  of  manda- 
mus. It  will  thus  appear  that  in  the  Virginia  case, 
as  in  this,  the  contention  arose  out  of  competing 
claims  to  the  office.  In  that  case  the  clerkship,  and  in 
this  case  the  sheriffalty,  was  the  subject  of  the  conten- 
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tion.  In  that  case  it  was  between  the  party  who  had  been 
regularly  appointed  by  the  regular  appointing  power, 
on  the  one  side,  and,  on  the  other,  a  party  who  had 
been  appointed  to  fill  a  supposed  vacancy ;  and  in  this 
a  contest  between  the  officer  actually  elected  and  qual- 
ified, on  the  one  side,  and,  on  the  other,  a  party  who 
claims  to  have  been  appointed  to  fill  the  vacancy.  In 
view,  therefore,  of  the  great  similarity  of  the  two  cases, 
it  is  interesting  to  note  the  action  of  the  supreme  court 
of  Virginia.  Randolph  and  Wirt  appeared  in  the  case, 
and  St.  George  Tucker,  delivering  the  opinion  of  the 
court,  says:  *  ^Mandamus  lies  to  compel  admission  or 
restoration  of  the  party  applying  for  any  office  or  fran- 
chise of  a  public  nature,  whether  spiritual  or  temporal ; 
*  *  *  it  has,  therefore,  every  character  that  may  be 
thought  necessary  to  entitle  the  person  holding  such 
commission,  and  who  hath  been  either  refused  admit- 
tance into  his  office,  or  improperly  turned  out  of  it,  to 
the  benefit  of  a  writ  of  mandamus.  It  has  been  ob- 
jected, however,  that  mandamus  will  not  lie  where  the 
party  has  another  legal,  specific  remedy,  but  we  are 
told  otherwise  by  Judge  Blackstone,''  etc.  This  case, 
and  the  cases  of  State  v.  Common  Council  of  Water- 
town,  9  Wis.  254;  Lindsey  v.  Luckett,  20  Tex.  516; 
Geter  v.  Commissioners,  1  Bay,  354;  Singleton  v.  Same, 
2  Bay,  105 ;  Ex  parte  Diggs,  56  Ala.  381 ;  Ex  parte 
Wiley,  54  Ala.  226;  and  Millikenn  v.  City  Council,  54 
Tex.  388, — are  cited  in  support  of  the  proposition  that 
mandamus  is  the  proper  remedy  for  the  restoration  of 
one  who  has  been  improperly  removed  from  office. 
High,  Extr.  Leg.  Rem.  67. 

Having  endeavored  to  demonstrate  that  the  title  of 
these  two  contestants  for  the  office  of  sheriflE  was  nec- 
essarily involved  in  the  controversy,  it  is  my  purpose 
now  to  demonstrate  that  the  relator,  Cunningham,  did 
not  present  in  his  application ,  in  view  of  the  pleading, 
even  a  prima  facie  title  to  the  office.  I  propose  to  show, 
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in  addition  to  what  has  already  been  said,  that  an  ad- 
mission on  his  part  that  his  predecessor  had  been  re- 
moved,  and  that  he  had  been  appointed  without  notice, 
and  therefore  without  proper  inquiry,  was  an  admis- 
sion that  his  pretended  title  was  an  absolute  nullity. 

Before  proceeding,  however,  to  discuss  other  au- 
thorities to  which  I  shall  refer,  I  desire  to  refer  briefly 
to  one  incident  connected  with  the  Virginia  case  al- 
ready referred  to.  So  deeply  were  our  fathers  im- 
pressed with  the  justice  and  necessity  of  notice  to  the 
oflScer  to  be  removed,  that  it  was  seriously  insisted  that 
the  respondent  in  that  case  had  not  been  served  with 
due  notice,  although  he  was  the  acting  clerk,  and  had 
oflScial  notice  of  the  filing  of  eveiy  paper  in  the  cause. 
Accustomed  as  we  are  to  the  modern  pra<3tice  that  prQ- 
vides  a  court  wherever  a  judge  may  be  found,  and  thaft 
authorizes  the  issuance  of  extraordinary  process  of  pro- 
hibition, etc.,  from  the  judge's  private  chambers,  and 
that,  too,  on  the  ex  parte  statement  of  the  relator, 
without  notice  to  the  party  to  be  affected,  it  is  interest- 
ing to  recur  occasionally  to  the  landmarks  of  the 
ancient  common  law,  and  to  tread  again  the  dusty 
aisles  of  her  temple  of  justice,  that  we  may  imbibe 
anew  the  spirit  of  freedom  that  required  a  notice 
before  hearing,  and  a  hearing  before  judgment.  And 
I  must  confess  that  it  is  not  a  pleasant  reflection  to 
ascertain  that,  the  higher  we  trace  this  doctrine,  the 
more  vigorously  it  was  maintained.  Every  lawyer  is 
familiar  with  the  Baggs  Case,  11  Rep.  99.  This  was 
in  13  Jac.  1.  Baggs  was  removed  from  oflBce  for  in- 
viting the  mayor  to  salute  an  indescribable  portion  of 
his  person ;  but  the  king's  bench  restored  him,  because 
he  had  been  removed  without  notice,  holding  that  such 
action  was  void.  The  author  of  the  Institutes  quotes 
the  words  of  the  Evangelist  to  this  effect:  '*Doth  our 
Lord  judge  any  man  before  He  hear  him,  and  know 
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what  he  doeth?'^  And  again:  ^^It  is  not  the  manner 
of  the  Romans  to  deliver  any  man  to  die  before  that 
he  which  is  accused  have  the  accuser  face  to  face,  and 
have  license  to  answer  for  himself  concerning  the  crime 
laid  against  him."  It  was  Fortescue  who  said:  '^The 
objection  for  want  of  notice  can  never  be  got  over. 
The  laws  of  God  and  man  both  give  the  party  an 
opportunity  to  make  his  defense,  if  he  has  any.  I  re- 
member to  have  heard  it  observed  by  a  very  learned 
man,  upon  such  an  occasion,  that  even  God  himself 
did  not  pass  sentence  upon  Adam,  nor  remove  him 
from  the  garden,  before  he  was  called  upon  to  make 
his  defense.  ^Adam,'  says  God,  Vhere  art  thou! 
Hast  thou  eaten  of  the  tree  whereof  I  commanded  thee 
thou  shouldst  not  eat?^  And  the  same  question  was 
put  to  Eve."  Eex  v.  Chancellor  of  Cambridge,  1 
Strange,  567.  This  trial  of  Adam  and  Eve,  referred  to 
by  the  English  court  in  the  case  just  cited,  is  the  first 
reported  action  of  ejectment  or  removal  of  which  we 
have  any  knowledge;  and  yet  the  defendants  were 
given  notice,  and  allowed  to  make  their  defense.  The 
author  of  the  Institutes  gives  us  a  liberal  translation  of 
Virgil's  lines:  ''First,  he  punisheth,  and  then  he 
heareth."  And  in  Baggs'  case,  already  referred  to, 
which  was  an  action  by  mandamus  to  compel  the  may- 
or, etc.,  of  Plymouth  to  restore  the  relator  to  his  office, 
as  one  of  the  twelve  burgesses  of  the  borough,  the 
court  of  king's  bench  said:  ''And  although  they  have 
the  lawful  authority,  either  by  charter  or  by  prescrip- 
tion, to  remove  any  one  from  the  freedom,  and  that 
they  had  just  cause  to  remove  him,  yet  it  appears  by 
the  return  that  they  have  proceeded  against  him  with- 
out hearing  him  answer  to  what  was  objected,  or  that 
he  was  not  reasonably  warned.  Such  removal  is  void. " 
6  Coke  Rep.  184.  The  removal  of  the  sheriff  by  the 
governor  in  this  case,  whatever  else  may  be  said  of  it, 
can  certainly  have  no  greater  weight,  and  imports  no 
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higher  verity,  than  the  judgment  of  a  court  of  compe- 
tent jurisdiction,  and  yet  it  has  been  constantly  held 
that  a  judgment  rendered  without  notice  is  void  ( Den- 
nison  V.  Hyde,  6  Conn.  516),  and  that  the  taking  of 
the  property  of  one  man,  and  giving  it  to  another, 
even  where  such  taking  is  authorized  by  positive  stat- 
ute, is  confiscation  (41  Mo.  415),  and  that  in  courts 
of  general  jurisdiction,  where  the  existence  of  certain 
facts  is  jurisdictional,  the  recital  of  the  existence  of 
such  facts  is  not  conclusive  (7  Rob.  Pr.  76,  and  note; 
Hodson  V.  Walker,  L.  R.  7  Exch.  60) ;  and,  where  pre- 
sumption is  relied  on  to  support  jurisdiction,  such  pre- 
sumption is  entitled  to  but  little,  if  any,  weight  (Bloom 
V.  Burdick,  1  Hill,  136).  And  in  Williamson  v.  Berry, 
8  How.  540,  the  doctrine  is  broadly  announced  that, 
when  the  proceedings  of  one  tribunal  are  offered  as  a 
support  for  other  proceedings,,  the  validity  of  the 
offered  proceedings  may  be  inquired  into.  There  is  a 
constitutional  provision  that  entitles  the  judgments  and 
decrees  of  one  jurisdiction  to  full  force  and  credit  in 
another.  And  yet  it  is  well  settled  that,  on  a  suit 
brought  in  one  state  on  a  judgment  rendered  in  another, 
the  defendant  may  show  that  he  was  not  sei^ved  with 
notice.  7  Rob.  Pr.  Ill,  and  cases  cited.  It  was  held 
in  Newcomb  v.  Dewey,  27  Iowa,  387,  that  the  recital  in 
the  judgment  itself  that  the  party  had  notice,  may  be 
contradicted.  No  statute  can  authorize  the  deprivation 
of  any  man  of  his  property  or  rights  without  notice  to 
him.  It  can  not  be  done  by  consent,  even,  for  the 
party  to  be  affected  must  have  notice  in  order  that  he 
may  consent.  Any  other  rule  is  confiscation.  Rex  v. 
Cleg,  1  Strange,  475;  The  Mary,  9  Cranch,  144;  4 
Dana,  435;  9  How.  350;  11  Ark.  6  Eng.  558;  4  Corn- 
stock,  518. 

The  discussion,  up  to  this  point,  has  proceeded 
alone  as  to  the  power  conferred  upon  the  governor  by 
the  twenty-seventh  section  of  the  act  approved  Feb- 
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ruary  12,  1891,  which,  as  already  seen,  authorizes  the 
governor  to  remove  summarily  any  delinquent  sheriff 
who  shall  for  thirty  days  fail  to  pay  over  school  money 
collected  by  him.     I  have  endeavored  to  show  that, 
assuming  this  to  be  the  law  of  the  case,  the  accused 
oflScer  was  entitled  to  notice.     I  now  propose  to  show 
that  this  legislation  has  been  so  far  amended  as  to 
make  the  validity  of  the  removal  to  depend  as  much 
upon  the  notice  as  upon  the  existence  of  the  fact  upon 
which  the  removal  is  predicated.     It  must  have  been 
apparent,  even  to  the  unprofessional  reader,  that  the 
act  of  1891  bore  on  its  face  a  harsh  expression.     There 
is  something  so  extremely  revolting  to  the  American 
sense  of  justice  in  the  idea  of  trial  and  punishment 
without  notice  that  the  legislature  of  1893  determined 
to  so  amend  the  former  act  as  to  leave  no  misunder- 
standing as  to  the  duty  of  the  governor  in  the  premises. 
Accordingly  the  following  act  was  passed:     ^* Section 
1.     That  hereafter  no  person  who  is  a  holder  or  re- 
ceiver of  any  public  moneys  of  this  territory  or  any 
county  thereof  shall  be  eligible  to  any  public  office  in 
this  territory  or  any  county  thereof  until  the  same  is 
accounted  for  and  paid  into  the  treasury,  and  each 
public  officer  in  addition  to  the  oath  of  office  already 
prescribed  shall  take  an  oath  that  he  is  not  the  holder 
of  any  public  moneys  due  the  territory  or  any  county 
thereof  which  is  unaccounted  for,  and  all  holders,  col- 
lectors, or  receivers  of  any  public  money  of  the  teni- 
tory  or  any  county  thereof   who  have  refused  when 
called  upon  or  failed  after  reasonable  opportunity  to 
account  for  and  pay  over  such  public  moneys  to  the 
proper  officer,  shall  be  held  and  deemed  ineligible  to 
hold  any  civil  office  in   this  territory  or  any  county 
thereof,  and  it  shall  be  the  duty  of  the  governor  to 
forthwith  vacate  the  commissions  of  all  defaulting  tax 
collectors  or  of  tax  collectors  or  receiver  or  of  any 
other  person  in  whose  hands  public  moneys  shall  come, 
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who  shall  fail  to  do  their  duty  in  any  respect  as  pre- 
scribed by  law.  The  vacation  of  such  commissions  to  be 
done  in  a  summary  manner,  after  notice  to  the  default- 
ing officer  sufficient  to  give  him  an  opportunity  to  be 
heard  in  his  defense/'  etc.  Act  approved  January  4, 
1893.  The  emphasis  given  to  a  portion  of  the  forego- 
ing statute,  is,  of  course,  my  own;  but  it  is  entitled  to 
all  the  emphasis  that  may  be  given  to  it,  for  in  the 
emphatic  words  are  embodied  the  very  soul  and  body  of 
due  process  of  law — notice  and  a  right  to  be  heard. 
This  statute  was  in  force  when  the  governor  undertook 
to  remove  the  plaintiff  in  error.  It  is  admitted  by  the 
pleadings  and  the  judgment  that  its  requirements  were 
not  observed.  I  am  clearly  of  the  opinion,  therefore, 
that  the  position  of  the  defendant  in  error  before  the 
court  below  was  an  admission  that  the  action  of  the 
governor  was  void  and  that,  therefore,  the  paper  pre- 
sented by  him,  purporting  to  be  an  appointment  to  the 
the  office,  did  not,  in  the  face  of  this  admission,  con- 
stitute even  a  prima  facie  tHle  to  the  office,  and  that, 
therefore,  in  view  of  the  fact  that  he  declined  to  sub- 
mit the  matter  to  the  consideration  of  a  jury, — thus 
admitting  that  the  action  of  the  governor  was  taken 
witnout  notice,  and  was  therefore  void, — it  was  the 
duty  of  the  court  below  to  dismiss  his  petition. 

In  concluding  my  observations,  I  desire,  if  I  have 
not  already  done  so,  to  emphasize  the  fact  that  I  have 
discussed  the  questions  raised  by  this  record  from  a 
purely  impersonal  standpoint.  No  man  has  greater 
respect  than  I  for  the  high  office  of  governor  of  this 
territory;  and,  added  to  that,  I  suppose  it  is  not  im- 
proper for  me  to  say  that  I  entertain  the  very  highest 
regard  for  the  great  personal  worth  and  integrity  of 
the  gentleman  who  fills  that  exalted  office.  The  argu- 
ment of  Justice  Fall,  that  the  relator  had  been  recog- 
nized and  qualified  by  a  former  judge,  and  that,  there- 
fore, he  was  entitled,  prima  facie,  to  the  paraphernalia 
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of  the  office,  is  a  very  able  one,  but,  in  my  opinion, 
does  not  meet  the  fatal  defect  shown  in  the  relator's 
title  by  his  admission  that  the  proceeding  was  without 
notice. 


[No.  561.     September  3,  1894.] 

LINCOLN-LUCKY  &  LEE  MINING  COMPANY, 
Petitioner,  v.  DISTRICT  COURT,  SITTING 
IN  THE  FIRST  JUDICIAL  DISTRICT,  TER- 
RITORY OF  NEW  MEXICO,  Respondent. 

[No.  558.     September  3,  1894.] 

W.  P.  CUNNINGHAM,  Petitioner,  v.  BOARD  OF 
COUNTY  COMMISSIONERS  OF  SANTA  FE 
COUNTY,  Respondent. 

Prohibition,  Writ  op — Power  op  Supreme  Court  to  Issue— Validity 
OP  Section  2006,  Comp.  Laws,  1884. — It  was  not  the  intention  of 
congress  by  section  1912  of  the  Revised  Statutes  of  the  United 
States,  providing  that,  "The  supreme  and  district  courts  of  each 
territory,  and  the  respective  judges  thereof,  except  for  Idaho  and 
Montana,  may  grant  writs  of  habeas  corpus  in  all  cases  in  which  the 
same  are  grantable  by  the  judges  of  the  United  States  in  the  district 
of  Columbia."  to  limit  the  original  jurisdiction  of  the  supreme  court 
of  this  territory  to  such  writs,  but  rather  to  prevent  any  territorial 
legislation  which  might  deprive  this  court  of  the  power  to  issue  the 
writ.  Even  though  the  original  jurisdiction  of  this  court  were  limited, 
by  said  section,  to  writs  of  habeas  corpus,  section  2006,  Compiled 
Laws,  authorizing  the  court  to  issue  writs  of  prohibition,  is  not  in 
conflict  therewith,  the  granting  of  writs  of  prohibition  being  the 
exercise  of  an  appellate  rather  than  an  original  power. 

Id.— Issuance  op  Preliminary  Writ  by  Judge  op  Supreme  Court  in 
Vacation. — Nor  is  section  2006,  Compiled  Laws,  providing  that  a 
judge  of  the  supreme  court  may  issue  a  preliminary  writ  of  prohibi- 
tion in  vacation,  in  conflict  with  the  act  of  congress  declaring  that 
three  judges  of  such  court  shall  constitute  a  quorum. 

Id. — Plea  to  Jurisdiction  op  Inferior  Court  Not  Necessary,  When. — 
Where  the  court  below  had  no  jurisdiction  of  the  original  subject- 
matter,  it  is  not  necessary  to  plead  to  its  jurisdiction  as  a  foundation 
for  the  writ  of  prohibition. 
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Id.— Issuance  op  Writ  to  District  Court—Superintendino  Control 
OF  Supreme  Court. — The  supreme  court  of  this  territory  is  a  super- 
intending, appellate  court,  and  may  in  the  exercise  of  its  relative 
powers  as  such,  issue  writs  of  prohibition  to  the  district  courts  of 
the  territory,  which,  though  not  "technically"  so,  are  "relatively" 
inferior  courts.  Rev.  Stat.,  sec.  18G9;  Clough  v.  Curtis,  134  U.  S. 
361. 

Id. — Power  of  Associate  Justice  of  Supreme  Court  to  Issue  Writ  to 
Another  Associate  Justice.— Section  2006,  Compiled  Laws,  con- 
ferring upon  an  associate  justice  of  the  supreme  court  the  power  to 
issue  a  writ  of  prohibition  in  vacation  to  another  associate  justice, 
sitting  as  a  judge  of  the  district  court,  is  not  only  constitutional,  but 
operative  in  its  broad  sense,  since,  by  the  terms  of  the  statute,  there 
is  no  attempt  to  exclude  any  court  from  the  operation  of  the  writ. 
It  acts  only  as  a  preservative  of  the  status  quo,  and  is  not  finally 
disposed  of  until  term  time,  by  a  quorum  of  the  full  bench  in  open 
court,  and  will  go  to  a  district  court  of  the  territory  under  the  rela- 
tive superintending;  appellate  power  of  the  supreme  court. 

Id.— Power  of  Supreme  Court  Judge  to  Issue  Writ  to  Board  or 

Quasi  Judicial  Tribunal. — The  preliminary  writ  of  prohibition  may 

also  be  issued  by  a  judge  of  the  supreme  court  of  the  territory  in 

vacation  to  a  board  or  officer  exercising  judicial  or  quasi  judicial 

functions. 

«. 

Id. — Issue  of  Preliminart  Writs  of  Prohibition  bt  Single  Judges  of 
Supreme  Court  in  Vacation  to  District  Court,  and  Board  of 
County  Commissioners. — On  application  to  make  absolute  and  final 
two  preliminary  writs  of  prohibition  issued  during  vacation  by  two 
of  the  judges  of  the  supreme  court  respectively,  and  made  returnable 
to  the  regular  term  of  the  court, — one  to  restrain  the  board  of  county 
commissioners  of  Santa  Fe  county  from  ousting  the  petitioner  from  the 
office  of  sheriff  of  said  county,  on  the  ground  that  they  had  no  juris- 
diction in  the  premises  by  reason  of  the  repeal  of  the  statute  under 
which  they  claimed  to  be  acting;  and  the  other  to  restrain  the  dis- 
trict court  of  the  First  Judicial  District,  sitting  for  the  trial  of  causes 
arising  under  the  laws  of  the  United  States,  from  proceeding  with  a 
certain  cause  upon  said  docket,  the  petitioner  relating  that  said  cause 
originated  in  the  court  sitting  in  Santa  Fe  county  for  the  trial  of  causes 
arising  under  the  laws  of  the  territory  of  New  Mexico,  the  amici  curiae 
contending  (no  return  being  made  to  either  writ)  that,  granting  the 
power  to  issue  the  preliminary  writ,  and  that  it  would  go  either  to  the 
district  court  or  to  the  board  of  county  commissioners,  the  writ  was 
improvidently  issued, — Held:  The  preliminary  writ  of  prohibition 
issued  providently  in  both  causes,  and  should  be  made  absolute  in 
each. 

Petition  for  writs  of     prohibition,  one  by  the 
Lincoln-Lucky  &  Lee  Mining  Company  to  the  district 
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court,  sitting  in  the  First  Judicial  District,  for  the  trial 
of  causes  arising  under  the  laws  of  the  United  States ; 
and  the  other  by  W.  P.  Cunningham  to  the  county 
conamissioners  of  Santa  Fe  County.  Preliminary  writs 
made  absolute  in  each  cause;  Freeman,  J.,  dissenting. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  LT.  Warren  and  Francis  Downs  for  relators. 

T.  B.  Catron  and  Edward  L.  Bartlett,  solicitor 
general,  amici  curiae,  for  respondents. 

Fall,  J. — These  cases  present  for  our  consideration 
several  important  questions,  common  to  both,  as  to  the 
power  of  this  court  to  issue  the  writ,  while  radically 
differing  in  respect  to  the  issues  involved  upon  the 
merits  and  as  to  the  oflBcers*  and  courts  to  which  the 
writs  aj:e  directed.  In,  558,  W.  P.  Cunningham,  peti- 
tioner, relates  that  he  is  the  duly  appointed,  qualified, 
and  acting  sheriff  of  Santa  Fe  county;  that  without 
warrant  of  law  the  board  of  county  commissioners  of 
said  county  are  proceeding  to  oust  him  from  said  oflBce, 
the  said  board  possessing  no  jurisdiction  in  the  premises, 
by  reason  of  the  repeal  of  the  territorial  statute  under 
which  they  claim  to  be  acting.  The  petition  was  pre- 
sented to  Associate  Justice  Needham  C.  Collier,  and 
the  writ  issued,  returnable  to  this  regular  term.  In 
561,  the  Lincoln-Lucky  &  Lee  Mining  Company  applied 
for  a  writ  from  Associate  Justice  Albert  B.  Fall,  to 
restrain  the  district  court  of  the  First  judicial  district, 
sitting  for  the  trial  of  causes  arising  under  the  laws  of 
the  United  States,  from  proceeding  with  the  trial  pf  a 
certain  cause  upon  said  docket,  petitioners  relating  that 
said  cause  originated  in  the  court  sitting  in  Santa  Fe 
county  for  the  trial  of  causes  arising  under  the  laws  of 
the  territory  of  New  Mexico,  and  upon  application  of 
each  party  thereto,  having  been  changed  from  one 
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county  to  another  of  said  district,  was  finally  by  order 
of  Associate  Justice  Edward  P.  Seeds,  under  section  3 
of  chapter  77  of  the  Acts  of  the  Territorial  Legislature 
of  1889,  changed  to  said  district  court  sitting  for  the 
trial  of  causes  arising  under  the  laws  of  the  United 
States  within  said  First  district  aforesaid.  Said  writ 
was  issued  as  prayed  for,  returnable  to  this  regular 
term.  The  writs  were  issued  under  section  2006  of  the 
Compiled  Laws  of  the  Territory  of  1884,  which  is  as 
follows:  ''2006.  Writs  of  prohibition  shall  only  be 
issued  •  out  of  the  supreme  court  and  shall  be  applied 
for  upon  affidavit,  by  motion  to  the  court  or  a  judge 
thereof  in  vacation,  and  if  the  cause  shown  appears  to 
the  court  or  judge  to  be  sufficient  a  writ  shall  be  there- 
upon issued,  which  shall  command  the  court  and  party, 
or  officer  to  whom  it  is  directed,  to  desist  and  refrain 
from  any  other  proceedings  in  the  action  or  matter 
specified  therein,  until  the  next  term  of  said  supreme 
court,  or  the  further  order  of  the  court  thereon;  and  to 
show  cause  at  the  next  term  of  said  court,  or  some  day 
to  be  named  in  the  same  term  at  the  option  of  the  court, 
if  issued  in  term  time,  why  they  should  not  be  abso- 
lutely restrained  from  any  further  proceedings  in  such 
action  or  matter."  No  return  whatsoever  was  made  to 
either  of  said  writs,  but  due  hearing  was  had  here,  as 
though  the  allegations  in  the  respective  petitions  had 
been  traversed  by  a  regular  return  to  the  writ;  T.  B. 
Catron  and  Solicitor  General  Bartlett  being  granted 
leave,  upon  their  application,  to  act  as  amici  curiae  for 
the  purpose  of  presenting  the  respondents'  side  of  the 
question;  Messrs.  H.  L.  Warren  and  Francis  Downs 
appearing  for  relators.  The  objections  submitted  by 
the  amici  curiae  are:  (1)  Has  this  court  the  power  to 
issue  the  writ  of  prohibition!  (2)  If  so,  can  the  pre- 
liminary writ  be  issued  by  an  associate  justice  in  vaca- 
tion? (3)  Granting  the  power  to  issue  the  writ,  would 
it  go  either  to  the  district  court  or  to  the  board  of 
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county  commissioners T     (4)     Granting  the  power  to 
issue,  and  that  it  would  properly  issue  to  the  courts  or 
officers  in  this  instance,  was  the  writ  providently  issued! 
Upon  the  first  of  these  propositions  numerous 
authorities  are  quoted,  and  before  answering  the  objec- 
tion it  will  be  necessary  for  us  to  consider 
^do'n  :°pow2??f '    the  history  of  the  writ  both  at  the  common 
to?8?il?!vSid-     and  under  statutory  law,  as  well  as,  and 
(>mp.Liw8, '     together  with,  the  organization   of  this 

court  under  acts  of  congress  creating  the 
same  and  fixing  the  power  of  the  territorial  legislature 
to  legislate  for  the  courts  of  this  territory.  *  'The  injury 
which  is  that  of  an  encroachment  of  jurisdiction,  or 
calling  one  'coram  non  judice'  to  answer  in  a  court  that 
has  no  legal  cognizance  of  the  cause,  is  also  a  grievance 
for  which  the  common  law  has  provided  a  remedy  by 
the  writ  of  prohibition.'^  Bl.  Com.,  bk.  3,  p.  112. 
Originally,  or  at  least  properly,  this  writ,  being  the 
king's  prerogative,  issued  only  out  of  the  court  of  king's 
bench,  the  supreme  court  of  common  law,  the  legiti- 
mate successor  of  the  *'Aula  Regis."  This  court  pos- 
sessed jurisdiction  to  keep  all  inferior  jurisdictions 
within  the  bounds  of  their  authority,  to  superintend  all 
civil  corporations,  to  command  magistrates  and  others 
to  do  what  their  duty  requires,  to  protect  the  liberty  of 
the  subject  by  speedy  and  summary  interposition,  and 
to  take  cognizance  of  both  civil  and  criminal  causes,  as 
also  to  hear  appeals  from  all  determinations  of  the 
court  of  common  pleas  and  of  all  inferior  courts  of 
record.  Afterward  the  writ  issued  out  of  the  court  of 
common  pleas  or  common  bench,  the  court  of  exchequer, 
and  the  chancery  court, — the  first  inferior  to  the  court 
of  king's  bench,  and  with  jurisdiction  in  real  actions 
and  ''all  other  pleas  between  man  and  man,"  both 
original  and  appellate;  the  second  (the  exchequer) 
inferior  to  both  the  king's  bench  and  common  bench, 
originally  only  possessing  jurisdiction  to  adjust  and 
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review  the  king's  revenue,  ^'but  now,  by  a  fiction,  with 
jurisdiction  in  all  kinds  of  personal  actions.''  See  Id. 
3,  p.  110,  et  seq.  The  writ  also  issued  out  of  the  courts 
of  law  in  Chester,  to  the  spiritual  court  there,  although 
the  king's  bench  or  common  bench  could  issue  the  writ 
to  the  same  court;  also  from  the  court  of  great  sessions 
in  Wales  to  the  spiritual  court.  See  8  Bac.  Abr.,  p. 
227,  et  seq. ;  7  Com.  Dig.,  p.  137,  et  seq. ;  17  Vin.  Abr., 
p.  547;  14  Petersd.  Abr.,  p.  61.  This  writ  **issues  out 
of  the  superior  courts  of  the  common  law  to  restrain 
inferior  courts,  whether  such  courts  be  temporal,  eccle- 
siastical, military  or  maritime.  *  *  *  Prohibitions 
do  not  import  that  the  ecclesiastical  or  other  inferior 
courts  are  alia  than  the  king's  courts,  but  signify  that 
the  cause  is  drawn  ad  aliud  examen  than  it  ought  to 
be."  14  Petersd.  Abr.,  p.  61.  ''The  king's  superior 
courts  of  Westminster  have  a  superintendency  over  all 
inferior  courts,  of  what  nature  soever."  8  Bac.  Abr., 
p.  227.  **The  superior  courts  of  Westminster  grant 
prohibitions  to  inferior  courts  where  the  latter  assume 
jurisdiction  belonging  to  another  inferior  tribunal." 
Id.,  p.  229;  14  Petersd.  Abr.,  p.  65.  Thus  we  see  that 
these  courts,  i.  e.,  the  courts  of  Westminster,  king's 
bench,  common  bench,  and  exchequer,  had  a  superin- 
tendency over  other  courts  of  common  law,  as  well  as 
ecclesiastical,  military,  etc.;  second,  that  these  courts 
issued  the  writ  both  when  they  claimed  jurisdiction  of 
the  question  themselves,  and  also  when  the  court  to 
which  it  was  issued  had  no  jurisdiction,  while  another 
inferior  court  possessed  it. 

Great  conflict  of  opinion  has  arisen  as  to  whether 
the  power  to  issue  the  writ  of  prohibition,  when  the 
same  was  possessed  beyond  question,  arose  from  the 
original  jurisdiction  of  the  court  or  from  its  superin- 
tending, appellate,  controlling  power;  but,  so  far  as  we 
of  this  court  are  concerned,  the  question  has  been  set- 
tled beyond  cavil.     ''To  control  in  this  manner  the 
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proceedings  of  these  tribunals  [courts  appointed  under 
the  authority  of  the  United  States]  is  but  the  exercise 
of  appellate  power.''  Conk.  Pr.,  p.  48.  *'The  judicial 
power  is  abstract  or  relative.  In  the  latter  power  it 
superintends  and  controls  the  conduct  of  other  tribunals 
by  a  prohibitory  or  mandatory  interposition.''  U.  S. 
V.  Peters,  3  Dall.  123.  The  constitution  in  absolute 
terms  limits  the  original  jurisdiction  of  the  United 
States  supreme  court — first,  to  cases  affecting  ambassa- 
dors or  other  public  ministers  and  consuls;  and,  second, 
to  causes  in  which  a  state  shall  be  a  party ;  but  it  also 
declares  that  it  shall  have  ''appellate  jurisdiction  both 
as  to  law  and  fact."  *  *  *  Section  688  of  the 
judiciary  act  gives  to  the  supreme  court  power  to  issue 
writs  of  prohibition  to  the  district  courts  of  the  United 
States  in  maritime  and  admiralty  cases.  This,  were  it 
an  attempt  to  confer  an  abstract  power,  might  be  in 
conflict  with  the  constitution,  but,  as  conferring  a 
relative  power  to  a  superintending,  controlling,  appel- 
late court,  is  constitutional.  Section  1907,  Revised 
Statutes,  United  States,  provides  that:  '*The  judicial 
power  in  New  Mexico  *  »  *  shall  be  vested  in  a 
supreme  court,  district  courts,  probate  courts,  and  in 
justices  of  the  peace."  Section  1869  provides  that: 
''Writs  of  error,  bills  of  exceptions  and  appeals  shall 
be  allowed,  in  all  cases,  from  the  final  decisions  of  the 
district  courts  to  the  supreme  courts  of  all  the  territories 
respectively."  *  *  *  Section  1864  provides  that: 
"The  jurisdiction,  both  appellate  and  original,  of  the 
courts  provided  for  in  section  1907  *  *  *  shall  be 
limited  by  law."  Section  1851:  "The  legislative 
power  of  every  territory  shall  extend  to  all  rightful 
subjects  of  legislation  not  inconsistent  with  the  consti- 
tution and  laws  of  the  United  States,"  etc.  Section 
1912:  "The  supreme  and  district  courts  of  each  ter- 
ritory, and  the  respective  judges  thereof  except  for 
Idaho  and  Montana,  may  grant  writs  of  habeas  corpus 
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in  all  cases  in  which  the  same  are  grantable  by  the 
judges  of  the  United  States  in  the  District  of  Columbia. '' 
Section  1868:  *'The  supreme  court  and  the  district 
courts  respectively  of  every  territory  shall  possess 
chancery  as  well  as  common  law  jurisdiction/'  The 
acts  of  congress  stand  to  us  as  a  constitution.  Our 
legislature  can  no  more  infringe  upon  a  congressional 
enactment  applicable  to  this  territory  than  could  the 
congress  of  the  United  States  enact  a  valid  law  in  con- 
flict with  the  constitution.  We  have,  however,  here  a 
system  of  courts  provided  for,  with  power  delegated  to 
the  territorial  legislature,  as  has  been  decided  again 
and  again,  to  put  these  courts  in  motion,  and  to  pre- 
scribe rules  of  practice  and  decision,  etc.,  not  in  con- 
flict with  the  organic  act  or  acts  of  .congress.  We  have 
a  supreme  court  with  controlling  appellate,  superin- 
tending power,  and  with  both  common  law  and  chancery 
jurisdiction  conferred  by  a  grant  as  solemn  as  would 
be  the  article  of  a  state  constitution.  But  it  is  claimed 
that  the  permission  given  in  section  1912  (infra)  to  this 
court  to  grant  writs  of  habeas  corpus  is  a  restrictive 
grant  of  original  jurisdiction,  and  must  be  construed  to 
prohibit  the  exercise  of  original  jurisdiction  in  any  other 
cause  or  proceeding.  Territory  ^.  Ortiz,  1  N.  M.  12, 
would  seem  to  sustain  this  contention,  but  would  it  not 
appear  that  the  intention  of  congress  was  rather  to 
prevent  any  territorial  legislation  which  mighfr  deprive 
this  court  of  the  power  to  issue  the  writ  than  to  limit 
its  original  power  to  habeas  corpus  alone?  Again,  it 
would  be  a  reductio  ad  absurdum  if  we  followed  this 
argument  to  its  natural  conclusion  and  decided  that  the 
original  jurisdiction  of  district  courts  of  the  territory 
was  to  be  limited  to  these  writs.  Yet  the  permission 
to  issue  writs  of  habeas  corpus  is  given  to  the  supreme 
court  and  judges  and  the  district  court  and  judges  in 
the  same  section  and  by  the  same  words.  We  think 
that  the  eminent  counsel  who  have  so  ably  discharged 
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their  duty  as  amici  curiae  have  confounded  the  abstract 
and  relative  powers  of  the  judiciaiy,  and  that  the  act 
of  the  territorial  legislature  (section  2006)  is  no  more 
in  conflict  with  the  acts  of  congress  relative  to  our 
courts  than  is  section  688  of  the  judiciary  act  in  conflict 
with  article  3  of  the  constitution ;  indeed,  not  so  much 
so,  because,  by  the  constitutional  provision  referred  to, 
the  original  jurisdiction  of  the  supreme  court  of  the 
United  States  is  limited  in  terms ;  here  the  only  limita- 
tion claimed  is  by  implication.  We  might  go  further, 
and  consider  the  question  as  to  whether  the  inherent 
power  of  this,  as  an  appellate  court  of  common  law  and 
chancery  jurisdiction,  would  not  extend  to  the  issuing 
of  prohibitory  and  mandatory  writs ;  but  this  is  unnec- 
essary. See,  however,  Reese  v.  Lawless,  4  Bibb  (Ky.), 
394.  As  to  this  objection,  we  will  only  cite,  further, 
Clough  V.  Curtis,  134  U.  S.  363. 

As  to  the  second  proposition,  it  follows  from  our 
decision  as  to  the  first  that,  the  legislature  having 
power  to  provide  for  the  issuing  of  the  writ,  it  certainly 
Issuance  of  pre-  ^as  powcr,  uulcss  couflicting  with  an  act 
prohiwfi^n'bV^  of  congress,  to  prescribe  the  rules  for  its 
iou?fiS^'a"cadrn'!  issuauce.  It  is  contended  that  the  act  of 
congress  establishing  the  Fifth  judicial  district,  and 
providing  that  three  of  the  judges  of  the  supreme  court 
should  constitute  a  quorum,  is  such  an  inhibition.  We 
find  that  under  the  law  as  laid  down  in  all  the  old 
writers  the  court  of  chancery  might  award  a  writ  of 
prohibition  in  vacation.  Petersd.  Abr.,  p.  65.  The 
question  might  be  a  much  more  serious  one  if  these 
were  causes  in  which  it  was  admitted  that  the  courts, 
or  court  and  board,  had  jurisdiction  originally  of  the 
respective  causes  sought  to  be  prohibited,  and  that  the 
writ  was  asked  to  restrain  their  then  proceeding  with- 
out their  jurisdiction.  But  the  whole  contention  here 
is  the  want  of  original  jurisdiction,  and  in  such  a  case 
the  issuing  of  the  preliminary  writ  is  even  more  in  the 
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nature  of  a  ministerial  act.  It  could  not  be  contended 
that  a  person  can  be  deprived  of  his  property  but  by 
due  process  of  law,  and  yet  we  see,  every  day,  judges  of 
this  court,  upon  ex  parte  applications  showing  a  prima 
facie  case,  issuing  temporary  restraining  orders,  as 
injunctions,  which,  for  the  time,  have  exactly  the 
effect  of  depriving  the  owner  of  the  use  of  his  property, 
etc.  The  writ  in  these  cases  did  no  more,  nor  sought 
to  do  more,  than  prevent  a  court,  which  it  was  claimed 
possessed  no  jurisdiction,  from  acting,  leaving  the 
parties  in  statu  quo,  not  in  any  manner  disturbing  their 
relations,  but,  on  the  other  hand,  perserving  them  until 
the  matter  could  be  heard  on  the  merits.  See  Sharp  v. 
Weeks,  93  Mo.  499. 

We  will  now  consider  the  third  proposition,  and 
the  task  has  been  somewhat  lightened  by  what  has 
already  been  said  in  discussing  the  first  and  second. 
It  is  contended  that  the  district  courts  of  this  territory 
are  not  courts  of  inferior  jurisdiction,  and  that  the  writ, 
under  Smith  v.  Whitney,  116  U.  S.  167,  will  not  issue 
to  them, — this  in  cause  561.  It  is  further  objected 
that  the  writ  will  not  issue  in  number  558 — First, 
because  the  board  of  county  commissioners  is  not  a 
judicial  body;  and,  second,  because  no  objection  was 
taken  below  to  the  exercise  of  jurisdiction  by  the 
board.  As  to  the  last,  we  can  not  consider  that  matter 
Plea  tojurisdic-  bcrc.  No  rctum  has  been  made  to  the  writ, 
court  no\"nYceI-  and  thls  hearing  is  had  upon  the  petition 
sary.whcn.  alouc,  Is  entirely  informal,  and  not  had  as 
a  matter  of  right,  but  merely  as  an  accommodation 
to  the  worthy  amici  curiae  who  appeared  below,  it 
seems,  for  parties  interested,  and  as  settling  the  law  and 
practice.  We  may  say,  however,  that  it  is  only  neces- 
sary to  plead  to  the  jurisdiction  below  as  a  foundation 
for  the  writ  where  the  lower  court  had  jurisdiction  of 
the  original  subject-matter.  See  U.  S.  v.  Peters,  3 
Dall.  123;  Miller,  Const.  427;  In  re  Cooper,  138  U.  S. 
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404;  14  Petersd.  Abr.,  p.  78.  To  go  back  to  the  law 
of  England,  we  find  that  the  writ  will  issue  to  the 
court  of  chancery  of  Chester,  to  the  court  of  the 
marches  of  Wales,  to  the  grand  sessions  of  Wales,  and 
,    ,    in  fact  to  any  inferior  court,  by  usurpation 

Issuance  of  writ  "^  i      J  r 

diJtH«co!,°rt*°  without  lawful  authority  (7  Com.  Dig. 
JSS?;i?of"«>  137,  138) ;  also  to  the  court  of  exchequer, 
premc  court.       ^^^  ^^  ^^^  ^^^^  ^j  commou  bcuch  J    in 

fact,  to  any  but  the  great  court  of  king's  bench ;  and  to 
common  bench  it  goes  to  the  judges  (Id.  139;  17  Vin. 
Abr.,  p.  547).  The  writ  goes  from  the  supreme  to  the 
district  courts  of  the  United  States.  Rev.  Stat.,  sec. 
688.  And  our  district  courts  have  the  same  jurisdiction 
as  these  last.  Id.,  sec.  1868.  Being  an  exercise  of  the 
relative  judiciary  power,  the  superintending,  appellate 
power,  it  also  goes  from  the  supreme  court  of  the 
United  States  to  the  district  court  for  the  territory  of 
Alaska,  although  the  statute  only  directs  it  to  the  dis- 
trict courts  of  the  United  States.  In  re  Cooper,  138 
U.  S.  404.  The  contention  that  our  district  courts  are 
not  inferior  courts  is  well  founded  in  the  technical 
sense  in  which  this  term  is  used;  but,  bearing  in  mind 
the  distinction  between  the  ''abstract"  (''apart  or 
separate  from  something  else")  power  of  the  judiciary 
and  the  "relative"  ("having  reference  to,"  "not  abso- 
lute or  existing  by  itself")  power,  we  can  then  see  that 
in  the  sense  in  which  the  term  "inferior"  is  applied  to 
courts  to  which  the  writ  of  prohibition  will  issue  it  is 
meant  to  convey  the  meaning  of  "relatively  inferior." 
The  district  courts  of  the  United  States  are  not  tech- 
nically "inferior"  courts,  and  yet  their  attempted 
exercise  of  power  without  their  jurisdiction  can  be  pro- 
hibited by  a  court  to  which  they  are  relatively  inferior. 
The  supreme  court  of  this  territory  is  a  controlling, 
superintending,  appellate  court.  Rev.  Stat.,  sec.  1869. 
Our  district  courts  are  not  technically  "inferior"  courts, 
but  are  relatively  inferior  to  this  superintending  tribu- 
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nal,  and  Id  the  exercise  of  its  *' relative"  power  this 
court  can  properly  issue  the  writ  to  them.  See  Clough 
V.  Curtis,  134  U.  S.  361. 

It  is  strenuously  argued  that  section  2006  of  the 
Compiled  Laws  of  New  Mexico,  conferring  upon  an 
associate  justice  of  the  supreme  court  power  to  issue 
the  writ  to  another  associate  justice,  his  equal  in 
power,  is  an  unwarranted  interference,  subject  to  abuse, 

and  might  be  carried  to  such  an  extent  as 

PowBR  of  associ-  ° 

premec"rt'?o"  *^  paralyzc  the  business  of  the  courts. 
oX*  M*.ocu*tc"  The  writ  issues  out  of  the  supreme  court 
justice.  ^g  other  writs  issue  from  this  tribunal,  and 

is  directed  to  a  relatively  inferior  court.  The  same 
argument  might  be  made  with  reference  to  the  writ  of 
injunction,  the  writ  of  mandamus,  etc.,  out  of  the  dis- 
trict courts.  In  fact,  it  would  equally  apply  to  any 
extraordinary  writ  or  remedy  as  a  reason  why  extra- 
ordinary writs  should  never  be  issued.  But  we  must 
bear  in  mind  that  the  writ  acts  only  as  preservative  of 
the  status  quo,  and  is  not  Anally  disposed  of  until  term 
time,  and  by  a  quorum  of  the  full  bench  in  open  court. 
It  might  be  best  to  provide  by  legislation  that  the  writ 
should  only  issue  out  of  the  court  in  term  time,  but  the 
legislature  evidently  had  in  mind  that  only  one  term  of 
this  court  is  held  in  twelve  months,  and  that  grave 
injury  might  result  from  delay.  By  the  terms  of  our 
statute,  there  is  no  attempt  to  exclude  any  court  what- 
soever from  the  operation  of  the  writ.  This  statute, 
then,  is  not  only  constitutional,  but  operative  in  its 
broad  sense,  and  the  writ  will  go  to  a  district  court 
under  our  relative  superintending,  appellate  power. 
The  objection  to  the  issuing  of  the  writ  to  the  board 
because  not  a  judicial  body  or  tribunal  appears  not  to 
be  insisted  upon.  We  may  say,  however,  that  the 
record  in  this  case — i.  e.,  the  petition  and  order — show 
that  the  board  of  county  commissioners  had  cited 
Vol.  7  n.  m.— 32 
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SheriflE  Cunningham  to  appear  before  them  and  show 
cause  why  he  should  not  be  removed.  Undoubtedly 
powsR  of  supreme  they  supposed  themselves  to  be  acting  as  a 
fs°sue  wrif to*°  quasi  judicial  tribunal  at  least,  and  under 
judicia°^SbIfn»I.  the  citation  they  were  undoubtedly  so 
attempting  to  act.  The  law  is  well  settled  that  the 
writ  will  issue  to  a  board  or  officer  exercising  judicial 
or  quasi  judicial  functions.  High,  Extr.  Rem.,  sees. 
769,  782. 

We  will  next  consider  the  question  as  to  whether 
the  writs  issued  providently.  There  being  no  return  to 
the  writ  in  either  case,  it  wouid  not  be  necessary  to 
dwell  upon  this  question  in  arriving  at  a  conclusion  in 
the  causes,  but  we  are  desirous  that  the  law,  as  we 
understand  it,  shall  be  settled  definitely.  It  is  settled 
issuB  of  preiiini-  at  commou  law  as  well  as  by  our  statute 
p?oJibu"on°by  that  the  writ  will  issue  directly  to  the 
SJlfrem2co?rt°in  court  or  officcr,  and  where  the  sole  ques- 

vacation  to  dis-        ,,  «..,,, 

trict  court,  and    tiou  IS,  as  herc,  the  want  of  original  luris- 

board  of  county  '  '  cj  u 

commissioners.  (Jictiou  iu  the  court  or  officer,  we  do  not 
think  it  necessary  to  make  the  parties  to  the  original 
proceeding  parties  to  the  writ.  Id.,  768, 774.  Section 
1865,  Revised  Statutes,  United  States,  provides: 
^ 'Every  territory  shall  be  divided  into  three  judicial  dis- 
tricts ;  and  a  district  court  shall  be  held  in  each  district 
of  the  territory  by  one  of  the  justices  of  the  supreme 
court,  and  at  such  time  and  place  as  maybe  prescribed 
by  law,"  etc.  Section  1874:  ''The  judges  of  the 
supreme  court  of  each  territory  are  authorized  to  hold 
courts  within  their  respective  districts,  in  the  counties 
wherein,  by  the  laws  of  the  territory,  courts  have  been 
or  may  be  established,  for  the  purpose  of  hearing  and 
determining  all  matters  and  causes,  except  those  in 
which  the  United  States  is  a  party,"  and  proceeds  to 
provide  that  the  expenses  of  holding  such  courts  shall 
be  borne  by  the  territory  or  by  the  counties,  etc.  Sec- 
tion 1851,  as  heretofore  seen,  provides  that  the  legisla- 
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tive  power  of  the  territory  shall  extend  to  all  rightful 
subjects  of.  legislation  not  inconsistent  with  the  consti- 
tution and  laws  of  the  United  States;  section  1864  that 
the  jurisdiction  of  the  courts  mentioned  in  section  1907 
(supreme,  district,  probate,  and  justices  of  the  peace) 
shall  be  as  limited  by  law ;  and  section  1910,  that  each 
of  the  district  courts  shall  have  and  exercise  the  same 
jurisdiction  as  district  and  circuit  courts  of  the  United 
States  in  all  cases  arising  under  the  constitution  and 
laws  of  the  United  States.  Section  1874,  Revised 
Statutes,  was  passed  June  14,  1858.  Up  to  this  time 
the  courts  provided  for  in  section  1907  (organic  act) 
exercised  jurisdiction  in  causes  arising  under  the  laws 
of  the  United  States  and  under  the  laws  of  the  territory, 
the  two  jurisdictions  being,  as  it  were,  concurrent,  or 
at  least  exercised  by  the  same  court.  In  January,  1859, 
the  legislature  of  the  territory,  under  the  power  dele- 
gated to  it  by  said  section  1874,  Revised  Statutes,  pro- 
vided for  separate  courts  to  be  held  in  the  counties  for 
the  trial  of  causes  arising  under  the  laws  of  the  terri- 
tory (chapter  6,  Sess.  Acts,  1859),  and  by  chapter  10, 
same  acts,  under  the  title,  '*An  act  relative  to  practice 
in  the  district  courts,'',  remanded  from  the  district 
courts  of  the  several  judicial  districts  to  the  district 
courts  for  the  counties  the  causes  not  pending  in  said 
judicial  district  courts  under  the  laws  of  the  United 
States.  By  chapter  19  a  jury  law  was  enacted  for  the 
county  district  courts.  By  chapter  25,  approved  Feb- 
ruary 3,  1859,  the  time  for  holding  said  county  district 
courts  was  fixed.  Thus  we  see  that  at  the  first  session 
of  the  territorial  legislature  after  the  passage  of  the  act 
of  June  14,  1858,  advantage  was  taken  of  the  pro- 
visions of  the  latter,  and  the  jurisdiction  of  the  district 
courts  of  the  territory  separated,  to  remain  separate 
through  all  subsequent  legislation ;  the  courts  for  the 
trial  of  causes  under  the  laws  of  the  United  States 
being  designated  as  ** judicial  district  courts,''  and  those 
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for  the  trial  of  causes  under  the  laws  of  the  territory 
being  called  '^district  courts  for  the  counties. '^  Dis- 
tinct juries  were  provided  for;  the  office  of  clerk  of  the 
United  States  side  and  clerk  of  the  territorial  side  dis- 
tinguished by  provisions  for  the  pay  of  the  latter,  etc. ; 
the  sheriff  acting  as  officer  of  the  court  in  the  one,  the 
marshal  in  the  other;  writs  in  the  one  running  in  the 
name  of  the  United  States  and  in  the  other  in  the 
name  of  the  territory;  in  fact,  the  machinery  of  the 
courts  differs  in  its  construction,  and  is  operated  by 
distinct  forces,  except,  that  both  are  presided  over  in 
the  respective  judicial  districts  by  the  one  judge  of 
each.  It  will  not  be  questioned  that  congress,  instead 
of  giving  permission  to  the  territorial  legislature  to 
establish  these  courts,  could  have  established  them 
directly.  If  the  latter  had  been  the  course  pursued, 
wou\d  not  any  court  in  the  land  have  construed  the 
intention  of  congress  to  have  been  to  create  county 
courts,  and  confer  upon  them  jurisdiction  in  territorial 
causes,  leaving  to  the  three,  or,  as  we  have  it  now,  five, 
district  courts,  the  jurisdiction  to  try  causes  arising 
under  the  laws  of  the  United  States,  separating  the 
jurisdictions? 

This,  as  we  construe  it,  is  the  decision  of  the 
United  States  supreme  court  in  Ex  parte  Bradley,  7 
Wall.  371,  where  that  court  declared  the  act  of  July 
7,  1838,  establishing  a  criminal  court  in  the  District  of 
Columbia,  to  have  divested  the  circuit  court  of  the 
district  of  its  criminal  jurisdiction.  It  is  the  rule  that 
the  jurisdiction  of  superior  courts  will  not  be  taken 
away  by  statute,  except  by  direct  words  or  by  neces- 
sary implication ;  but  it  has  been  repeatedly  declared 
in  the  construction  of  statutes  that  every  statute  is  by 
implication  a  repeal  of  all  prior  statutes,  so  far  as  it  is 
contrary  and  repugnant  thereto.  Sedg.  St.  Const.,  p. 
104.  *'So,  on  the  same  principle,  a  statute  is  impliedly 
repealed  by  a  subsequent  one  revising  the  whole  subject- 
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matter  of  the  first. '^  Section  1874,  Revised  Statutes,  did 
not  '* revise"  the  whole  subject-matter  of  the  former 
sections  providing  for  district  courts,  conferring  upon 
them  the  jurisdiction  in  United  States  cases  as  that 
of  district  and  circuit  courts  of  the  United  States,  and 
declaring  that  the  first  six  days  of  the  term  should  be 
devoted  to  United  States  business;  but  it  did  "revise'' 
the  whole  subject-matter  of  the  act  of  1850  with  refer- 
ence to  the  place  and  tribunal  for  trial  of  territorial 
cases,  subject  only  to  the  putting  of  the  machinery  in 
motion  by  the  territorial  legislature,  which,  as  we  have 
seen,  was  done  at  once,  and  has  been  adhered  to  from 
January  20,  1859,  to  the  present  day.  Clearly,  the 
intention  of  congress  evinced  by  the  passage  of  section 
1874,  Revised  Statutes,  was  to  provide  for  the  creation 
of  courts  in  the  territory  which  should  have  jurisdic- 
tion in  causes  arising  under  the  laws  of  the*  territory,  as 
we  have  said  before,  and,  these  courts  having  been  put 
in  motion,  by  necessary  implication  the  jurisdiction  to 
try  such  causes  was  taken  from  the  judicial  district 
courts  and  conferred  upon  the  ''district  courts  for  the 
counties.''  By  operation  of  law,  jurisdiction  in  these 
territorial  causes  passed  from  the  former  to  the  latter 
courts,  and  so  long  as  these  courts  remain  as  at  pres- 
ent constituted  the  jurisdiction  of  each  is  limited  to 
its  own  particular  business  as  established  by  statute, 
and  these  jurisdictions  are  in  no  sense  concurrent, 
except  as  is  the  jurisdiction  of  state  courts  and  district 
and  circuit  courts  of  the  United  States  within  the 
state.  See  12  Am.  and  Eng.  Encyclopedia  Law,  p. 
304,  note  1. 

The  acts  of  congress  relative  to  this  territory  stand 
as  our  constitution.  The  act  of  the  legislature  in  cre- 
ating the  district  courts  for  the  counties  and  giving 
them  exclusive  jurisdiction  in  territorial  causes  is 
simply  the  putting  in  force  of  this  fundamental  consti- 
tutional law.    Ponder  v.  Graham,  4  Fla.  23;   In  re 
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Church,  92  N.  Y.  1.  In  Leitensdorfer  v.  Webb,  20 
How.  182,  which  went  up  from  this  territory,  upon  the 
construction  of  the  organic  act  of  1850,  Mr.  Justice 
Daniel,  delivering  the  opinion,  says:  *'It  was  un- 
doubtedly within  the  competency  of  congress  either  to 
define  directly  by  their  own  act  the  jurisdiction  of  the 
courts  created  by  them,  or  to  delegate  the  authority 
requisite  for  that  purpose  to  the  territorial  government, 
and  by  either  proceeding  to  permit  or  to  deny  the 
transfer  of  any  legitimate  power  or  jurisdiction  pre- 
viously exercised  by  the  courts  of  the  provisional 
government  to  the  tribunals  of  the  government  they 
were  about  to  substitute  for  the  territory,  in  lieu  of  the 
temporary  or  provisional  government."  Certainly  the 
same  power  extended  to  the  divesting  from  the  courts 
of  the  act  of  1850  and  the  conferring  upon  the  courts 
by  the  act  of  1858  exclusive  jurisdiction  in  territorial 
causes,  and,  this  having  been  done,  we  think  that 
any  attempt  to  revest  the  former  courts,  now  courts 
solely  of  federal  jurisdiction,  with  powers  to  try  terri- 
torial causes,  the  act  of  1858  being  in  full  operation,  is 
an  attempt  to  confer  an  abstract  jurisdiction  upon  the 
former  which  could  not  be  sustained  as  a  proper  exer- 
cise of  legislative  power.  Ferris  v.  Hihley,  20  Wall. 
375.  Indeed,  prior  to  the  passage  of  the  act  of  1858, 
the  business — i.  e.,  the  territorial  and  United  States 
business — of  the  courts  of  1850  had  been  regarded  by 
the  supreme  court  of  the  United  States  as  separate. 
See  Snow  v.  U.  S.,  18  Wall.  322.  This  court  recog- 
nized the  distinction  in  Territory  v.  Yarberry,  2  N. 
M.  450,  although  the  construction  of  the  statute  of 
1858  was  not  considered.  In  Ex  parte  Crow  Dog,  109 
U.  S.  560,  Mr.  Justice  Matthews,  speaking  of  the 
district  courts  of  Dakota  (the  jurisdiction,  territorial 
and  United  States,  not  having  been  separated  by  act 
of  territorial  legislation),  says:  **The  district  court  has 
two  distinct  jurisdictions.     As  a  territorial  court,  it 
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administers  the  local  law  of  the  territorial  government ; 
as  invested  by  act  of  congress  with  jurisdiction  to 
administer  the  laws  of  the  United  States,  it  has  all  the 
authority  of  circuit  and  district  courts  of  the  United 
States/^  Even  in  Clinton  v.  Englebrecht,  13  Wall., 
the  distinction  in  the  two  jurisdictions  is  recognized. 
Again,  in  Hornbuckle  v.  Toombs,  18  Wall.  656,  the 
two  distinct  jurisdictions  are  recognized,  and  the  fact 
that  a  portion  of  the  term,  "where  the  jurisdictions  are 
exercised  by  the  same  court  at  the  same  time,  is  set 
aside  to  the  United  States  business,*  under  the  act  of 
congress  heretofore  referred  to,  is  there  commented 
upon.  If  the  jurisdiction  of  the  district  courts  of  this 
territory  had  not  been  separated  by  the  legislature  in 
accordance  with  the  provisions  of  section  1874  of  the 
Revised  Statutes,  where  would  the  records  of  our  courts 
go  upon  the  admission  of  this  territory  as  a  state?  To 
the  state  courts!  Clearly  not  all  the  records,  because 
the  state  courts  would  not  have  cognizance  of  U^iited 
States  causes  pending ;  and  as  clearly  only  the  federal 
cases  would  go,  under  section  529,  Revised  Statutes,  to 
the  district  or  circuit  court  of  the  United  States.  Hunt 
V.  Palao,  4  How.  589.  ''When  a  territory  becomes  a 
state,  the  records  of  the  courts  of  the  territory  are 
transferred  to  the  new  state  courts  and  to  the  federal 
courts  respectively,  the  judicial  proceedings  existing  in 
the  courts  of  the  territory  being  continued  by  federal 
law  in  the  respective  state  and  federal  courts.^'  Mr. 
Justice  Field,  Id  McAllister  v.  U.  S.,  141  U.  S.  199. 
So  we  must  agree  that,  while  the  two  jurisdictions 
might  have  been  exercised  by  identically  the  same 
courts  and  officers  under  the  act  of  1850,  nevertheless 
these  jurisdictions  remained  separate  and  distinct,  and 
never  became  blended. 

Now,  let  us  see  what  was  the  condition  as  to  the 
exercise  of  these  jurisdictions,  by  what  courts,  etc., 
when  the  question,  involved  in  number  561,  at  bar, 
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arose.  In  1889  the  legislature  of  this  territory,  by 
session  act  (chapter  96),  attempted  to  provide  a  new 
jury  law  and  system  for  the  district  courts  of  the  terri- 
tory. By  the  provisions  of  this  act  the  jurors  of  the 
district  courts  for  the  counties,  sitting  for  the  trial  of 
causes  arising  under  the  laws  of  the  territory,  were 
generally  to  be  drawn  from  the  counties,  but  in  the 
counties  of  Santa  Fe,  San  Miguel,  Bernalillo,  and 
Dona  Ana,  where  courts  for  the  trial  of  causes 
arising  under  the  laws  of -the  United  States  were  held 
for  the  respective  districts  (in  each  case  composed  of 
more  than  one  c<5unty),  it  was  provided  that  the  grand 
and  petit  jurors  selected  for  the  eaid  United  States 
courts  should  have  power  respectively  to  examine  into 
and  try  territorial  causes  for  the  county  in  which  such 
courts  were  held;  that  is,  the  grand  and  petit  jurors 
for  the  United  States  court  of  the  First  district  should 
also  act  as  grand  and  petit  jurors  for  territorial  causes 
in  the  county  of  Santa  Fe,  the  two  courts  to  be  held  at 
the  same  time,  but  with  their  respective  officers  in 
attendance  upon  each,  etc.  The  intention  of  the  legis- 
lature was  not  left  to  construction,  but  by  section  4  of 
the  act  was  expressed  as  follows:  **It  being  the  true 
meaning  and  intention  of  this  act  to  provide  for  but 
one  grand  and  petit  jury  in  counties  where  causes  aris- 
ing under  the  laws  of  the  United  States  are  triable," 
etc.  At  the  same  session  a  ^'change  of  venue"  act  was 
passed,  by  section  3  of  which  it  was  provided  that 
<<  *  ,  *  •  the  cause  shall  be  removed  either  to  some 
other  county  free  from  exception  within  the  same 
judicial  district,  or  to  the  district  court  of  such  judicial 
district  sitting  for  the  trial  of  causes  arising  under  the 
constitution  and  laws  of  the  United  States,  which 
court  is  hereby  given  jurisdiction  to  try  and  determine 
all  causes  so  removed."  Laws,  1889,  ch.  77.  It  will 
readily  be  seen  that  the  intention  of  the  legislature  was 
that  this  section  3  should  run  hand  in  hand  with  sec- 


Sept.  1894]  Mining  Co.  v.  District  Couet.  505 

tion  4  of  chapter  96, — the  jury  law  referred  to.  It  will 
also  be  seen  that  this  was  an  attempt  of  the  legislature  to 
reinvest  the  federal  judicial  district  courts  with  jurisdic- 
tion of  which  they  had  been  deprived  by  the  acts  of  1859, 
and  subsequent  acts  of  the  legislature  in  carrying  out 
the  provisions  of  section  1874,  Revised  Statutes;  while 
from  a  careful  perusal  of  the  section  it  further  appears 
that  the  legislature  regarded  this  as  an  act  for  the 
'^removal  of  causes."  From  what  has  been  already 
said,  it  follows  that  we  must  regard  this  change  of 
venue  act  as  null  and  void,  in  so  far  as  it  attempts  to 
confer  an  abstract  power  upon  a  court  -which  had  been 
deprived  by  absolute  legal  statutory  enactment,  as  well 
as  by  necessary  implication  and  operation  of  law,  of 
jurisdiction  in  territorial  causes.  If  the  district  courts 
for  the  counties  had  been  abolished  by  law,  the  juris- 
diction might  have  been  reinvested  by  operation  of 
law  in  the  judicial  district  courts;  but,  being  in  full 
operation,  no  such  reinvestment  of  jurisdiction  could 
operate  by  a  legislative  enactment.  Further,  two 
classes  of  courts  having  been  established,  the  one  fed- 
eral, and  the  other  territorial,  an  act  of  the  territorial 
legislature  for  the  removal  of  causes  from  the  one  to 
the  other  is  unconstitutional,  and  such  a  statute  could 
only  be  made  valid  by  an  affirmative  act  of  congress. 
See  Greely  v.  Townsend,  25  Cal.  604;  U.  S.  v.  Peters, 
5  Cranch.  115. 

Another  objection  to  the  attempted  enforcement 
of  this  change  of  venue  act  is  as  fatal,  in  our  judgment, 
as  those  above  given.  The  jury  act  of  1889  was 
attacked  in  the  district  court  of  the  First  district,  in 
what  were  known  as  the  ** Ortiz  Cases,"  which  came  to 
this  court,  and  here,  in  an  able  opinion  by  Associate 
Justice  Freeman,  the  law  as  to  territorial  causes  in  all 
the  courts  was  held  special,  and  in  conflict  with  the  act 
of  congress  of  1886,  known  as  the  ''Springer  Act.'' 
Following  this  opinion,  the  legislature  of  1891  adopted 
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the  jury  law  now  in  force,  providing  separate  and  dis- 
tinet  juries,  grand  and  petit,  for  the  judicial  district 
courts  of  the  several  districts,  and  the  county  district 
courts  held  with  them;  jurors  in  the  first  instance 
being  selected  and  summoned  from  all  the  counties  of 
the  district,  and  in  the  second  from  the  county  alone. 
The  jurors  for  the  federal  courts  are  summoned  and 
impaneled  to  try  only  United  States  causes ;  those  for 
the  county  district  court,  for  the  trial  only  of  territorial 
causes.  Can  it  be  maintained  that  when  the  jury  law 
of  1889  fell,  and  was  replaced  by  that  of  1891,  that 
portion  of  the  change  of  venue  act  of  1889,  founded 
upon  this  very  jury  law,  did  not  fall  with  it?  Yet  we 
have  in  the  case  at  bar  an  attempt  of  the  judge  of  the 
First  district  to  transfer  a  case  arising  strictly  under 
territorial  statute,  brought  originally  on  the  territorial 
side  of  the  court  in  Santa  Fe  county,  and  changed  to 
other  counties  in  the  district,  over  to  the  court  of  the 
First  judicial  district,  sitting  for  the  trial  of  causes 
arising  under  the  laws  of  the  United  States,  placing  it 
upon  the  United  States  docket,  issuing  process  to  the 
United  States  marshal,  the  clerk  charging  fees  to 
the  United  States  government,  the  jury  to  try  the 
cause  selected  under  the  laws  of  1891  for  the  trial  of 
federal  causes.  This  is  an  anomaly  in  practice  and 
procedure  such  as  is  without  parallel  in  the  history  of 
the  courts  of  this  or  any  other  country,  so  far  as  our 
research  discloses. 

It  is  contended,  however,  that  the  writ  issued 
improvidently  in  this  cause,  for  the  reason  that  an  ap- 
peal would  lie.  If  the  court  had  no  jurisdiction  of  the 
cause,  a  verdict  and  judgment  would  have  been  a  nullity. 
Should  we  compel  a  party  to  appeal — granting  that 
such  would  lie — from  a  void  judgment,  giving  bond, 
suing  out  writ  of  error,  and  bringing  up  a  cause  here 
upon  appeal,  when  we  could  only  declare  that  the  judg- 
ment below  was  no  judgment?    A  stipulation  was  read 
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in  this  cause,  by  which  it  is  shown  that  another  cause 
is  pending  below,  to  be  disposed  of  as  is  this  cause. 
That  is  a  quo  warranto  involving  title  to  office,  and  it 
is  strongly  contended  that  no  supersedeas  goes  from 
the  decision  of  the  court  in  such  a  cause.  Granting 
this,  upon  appeal  the  party  would  be  ousted  from  office; 
and  with  his  appeal  here  would,  as  his  only  recourse,  be 
coupled  the  right  to  sue  for  trespass,  the  officer  attemp- 
ting to  execute  a  void,  illegal  order  of  a  court  coram 
non  judice.  Prohibition  in  this  cause  aflEords  the  most 
speedy,  adequate,  and  satisfactory  remedy,  and  in  our 
opinion,  is  the  proper  proceeding.  See  3  Dall.  123 ;  In 
re  Cooper,  138  TJ.  8.  404.  We  are  therefore  of  the 
opinion  that  the  preliminary  writ  of  prohibition  provi- 
dently issued  in  the  causes  at  bar,  and  that  the  same 
should  be  made  absolute  in  each  case.     It  is  so  ordered. 

Smith,  C.  J.,  and  Collier,  J.,  concur. 

Laughlin,  J. — I  agree  fully  in  the  foregoing  opin- 
ion, but  can  not  concur,  because  I  was  of  counsel  in  the 
case  of  Conklin  v.  Cunningham,  which,  by  stipulation, 
is  determined  by  this  case. 

(September  4,  1894.) 

Freeman,  J.  (dissentiug). — The  conclusion  reached 
by  the  majority  of  the  court  in  this  case  is  that  one  of 
the  judges  of  the  supreme  court  of  this  territory  may, 
at  chambers,  upon  ex  parte  application  of  a  party  to  a 
litigation,  issue  his  fiat  to  another  judge  presiding  in 
open  court,  in  the  trial  of  a  cause,  commanding  such 
judge  forthwith  to  adjourn  the  hearing  of  said  cause. 
It  follows  as  a  corollary  that  the  refusal  of  the  judge 
thus  commanded  to  obey  the  mandate  of  his  brother 
judge  would  subject  him  to  the  pains  and  penalties  of 
fine  and  imprisonment  as  for  contempt.  The  effect  of 
this  proposition  is  sufficiently  startling  to  invite  an 
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earnest  inquiiy  into  the  sources  of  its  origin  and  the 
propriety  of  its  existence.  It  may  explain,  but  it  does 
not  justify,  this  pretension,  to  say  that  it  rests  upon  a 
fiction  that  the  writ  issues  in  the  name  of  the  supreme 
court.  It  is  in  fact  and  in  law,  however,  a  fiat  issued 
by  one  judge  out  of  chambers  commanding  a  brother 
judge  in  open  court  to  adjourn  an  investigation  about 
which  he  is  presumed  to  know  at  least  as  much  as  the 
judge  who  undertakes  to  command  him  to  desist.  In 
stating  the  reasons  why  I  can  not  agree  in  this  conclu- 
sion I  shall  not  undertake  to  trace  minutely  the  origin 
and  history  of  the  writ  of  prohibition.  My  Brother 
Fall,  with  his  usual  clearness,  has  given  us  a  very  fair 
history  of  the  writ.  I  may  be  permitted,  however,  to 
add  one  or  two  suggestions  afforded  by  the  earlier 
adjudications.  There  is  one  proposition  which  consti- 
tutes the  touchstone  by  which  the  jurisdiction  exercised 
through  the  medium  of  this  writ  can  always  be  tested. 
It  is  the  thread  that  enables  us  to  trace  with  safety  the 
otherwise  impenetrable  labyrinth  of  this  the  most  extra- 
ordinary of  all  the  writs  known  to  the  common  law. 
It  is  this.  That  it  is  never  allowed  to  serve  the  purpose 
of  appeal,  writ  of  error,  or  certiorari,  or  any  other  proc- 
ess known  to  the  common  law  by  which  the  action  of 
an  inferior  court  may  be  reviewed.  Of  all  the  extra- 
ordinary writs  known  to  the  law  it  is  the  most  extraor- 
dinary. It  may  with  propriety  be  said  that  the  writs 
of  injunction  and  mandamus,  formerly  characterized 
as  extraordinary  writs,  are  no  longer  to  be  regarded  as 
in  that  category.  The  leading  distinction  between  the 
last  writs  mentioned  and  the  writ  of  prohibition  is  that, 
while  the  former  operate  upon  parties,  laying  its  hand 
upon  them,  and  enjoining  certain  duties,  the  latter,  as 
a  writ,  operates  upon  a  court.  It  is  the  means  by 
which  one  court  lays  its  hand  upon  another  court.  It 
is  a  contest  for  jurisdiction,  going  only  from  a  superior  to 
an  inferior  court,  operating  not  as  a  writ  of  review,  but 
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emanating  from  one  to  the  other  as  a  command,  or,  as  its 
name  implies,  an  absolute  prohibition.  It  would  be  more 
interesting  than  profitable  to  trace  the  history  of  its 
application  in  the  earlier  English  decisions.  It  may, 
however,  suflBee  to  say  that  it  had  its  origin  in  a  con- 
test between  the  temporal  and  spiritual  courts.  It  was 
the  weapon  seized  upon  by  the  English  common  law 
courts  to  prevent  encroachment  upon  their  jurisdiction 
by  the  spiritual  courts.  It  is  very  true,  as  stated  in 
the  opinion  of  the  majority,  that  it  came  into  more 
general  use  afterwards ;  but  it  is  to  be  observed  that  it 
never  rose  above  the  character  which  marked  its  origin, 
— that  is,  it  was  never  allowed  to  serve  the  purpose  of 
an  appeal,  and  was  never  resorted  to  except  in  those 
cases  in  which  an  appeal  would  not  lie. 

Having  indicated  a  purpose  not  to  institute  a  tedi- 
ous inquiry  into  the  nature  and  origin  of  the  writ,  it  is 
nevertheless  interesting,  even  instructive,  to  note  some 
of  the  principles  that  gave  rise  to  its  application  in  the 
earlier  adjudications.  I  have  already  observed  that  it 
had  its  origin  in  a  contest  waged  between  the  spiritual 
and  temporal  courts.  It  is  curious  to  note  some  of  the 
very  fine  distinctions  that  were  drawn  in  the  matter  of 
the  respective  jurisdictions  of  these  two  courts.  We 
are  told  by  Viner  in  his  abridgment  that  on  the  trial  of 
a  cause  in  which  one  man  had  said  to  another,  **Thou 
art  a  knave,  a  paltry  knave,  and  a  pocky-faced  knave,'' 
the  writ  of  prohibition  lay  to  the  spiritual  court,  for 
the  reason  that  such  language  was  actionable  at  com- 
mon law;  and  that  in  another  case,  where  one  man 
had  said  to  another,  **Thou  art  a  cuckoldy  knave,"  an 
action  brought  for  these  words  by  the  slandered  man 
and  his  wife  could  not  be  prohibited,  **because  the 
words  amounted  to  a  spiritual  defamation,''  to  wit, 
that  the  wife  was  incontinent.  17  Vin.  Abr.  592.  It 
is  also  to  be  observed  that  the  writ  was  a  prerogative 
writ.    It  went  in  the  name  of  the  king,  and  any  one 
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could  move  for  it,  whether  a  party  or  a  mere  stranger, 
the  purpose  being  to  prevent  inferior  courts  from 
usurping  jurisdiction  in  matters  which  pertained  to 
other  courts.  14  Petersd.  Abr.  65;  3  Bl.  Com.  112. 
As  has  been  observed  already,  however,  the  writ  did 
not  issue  if  the  action  of  the  inferior  court  could  be 
reviewed  upon  appeal.  17  Vin.  Abr.  600.  Before  the 
writ  could  issue,  it  must  not  only  be  made  to  appear 
that  the  action  of  the  court  sought  to  be  prohibited 
could  not  be  reviewed  upon  appeal,  but  it  was  necessary 
to  show  that  the  question  of  jurisdiction  in  the  court 
below  or  inferior  court  had  been  set  up  by  plea.  8 
Com.  Dig.  889;  13  Wis.  338. 

Having  determined  that  the  writ  had  its  origin, 
not  in  an  effort  upon  the  part  either  of  the  common 
law  or  ecclesiastical  courts  to  enforce  their  jurisdiction 
over  persons,  but  in  a  contest  between  the  courts  them- 
selves, and  that  it  went  only  from  a  superior  to  an 
inferior  court,  it  becomes  interesting  now  to  trace  its 
application  in  this  country.  The  statute  under  which 
it  is  sought  to  maintain  the  jurisdiction  the  court  has 
exercised  in  the  case  under  consideration  is  a  mere 
skeleton,  so  far  as  the  question  of  jurisdiction  is  con- 
cerned. It  provides  substantially  that  the  writ  shall 
issue  only  out  of  the  supreme  court,  and  that  it  may 
issue  upon  application  made  to  one  of  the  judges  of 
that  court  in  vacation.  It  is  silent,  however,  as  to  the 
grade  or  character  of  the  court  or  officer  to  which  it 
may  be  issued.  I  am  of  the  opinion  that  the  legislature 
never  contemplated  the  application  of  this  statute  to  a 
case  like  the  one  under  consideration.  Bearing  in 
mind  what  has  already  been  said  with  reference  to  the 
origin  of  this  writ  and  the  manner  of  exercising  juris- 
diction conferred  by  it,  let  us  see  what  application  it 
has  to  the  case  under  consideration.  Jurisdiction  in 
this  case  is  sought  to  be  maintained  solely  upon  the 
ground  that  the  district  court  for  the  First  judicial  dis- 


Sept.  1894]  Mining  Co,  v.  District  Couet.  511 


trict,  sitting  for  the  trial  of  causes  arising  under  the 
laws  of  the  United  States,  is  absolutely  without  juris- 
diction to  try  the  case  of  the  Lincoln-Lucky  &  Lee 
Mining  Company,  etc.,  and  that,  in  contemplation  of 
the  statute,  it  is  an  inferior  court,  in  the  sense  that  the 
judge  of  another  district  sitting  in  chambers  may  issue 
to  it  a  command  absolutely  forbidding  it  to  proceed 
further  in  the  cause.  In  discussing  this  question  I 
shall  endeavor  to  show — First,  that  the  district  court 
had  jurisdiction  of  the  subject-matter  of  the  suit;  and, 
second,  that,  whether  it  had  jurisdiction  or  had  it  not, 
it  was  not  subject  to  the  control  of  a  judge  in  another 
district.  The  act  of  the  legislature  passed  February 
22,  1889,  which  was  entitled,  '*An  act  in  relation  to 
change  of  venue,"  provided,  among  other  things,  that 
the  venue  might  be  changed  from  a  district  court  sit- 
ting as  a  court  for  the  trial  of  territorial  causes  to  a 
district  court  sitting  for  the  trial  of  causes  arising  un- 
der the  laws  of  the  United  States;  the  evident  purpose 
being  to  enable  a  party  to  a  controversy  to  obtain  a 
jury  drawn  from  a  large  area  of  country,  and  not, 
therefore,  affected  with  local  prejudices,  for  the  whole 
act  is  devoted  to  the  method  of  change  of  venue  so  as 
to  obtain  a  fair  and  impartial  jury.  The  legislature, 
in  contemplation  of  the  fact  that  one  party  might 
object  to  a  certain  county  in  the  district  while  the  other 
party  might  object  to  certain  other  counties,  so  that  no 
one  county  in  the  district  would  be  suitable  for  the 
trial,  provided,  in  efifect,  that  in  such  cases  the  judge 
might  submit  the  cause  to  a  jury  drawn  from  the  whole 
district.  In  the  case  under  consideration  the  parties 
to  the  cause  alleged  under  affidavit  grounds  of  objec- 
tion to  each  of  the  counties  composing  the  district  in 
which  the  cause  of  action  arose,  and  thereupon  the 
judge  transferred  the  cause  to  the  district  court  sit- 
ting for  the  trial  of  causes  arising  under  the  laws  of  the 
United  States,    The  controversy,  therefore,  in  this  case, 
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involves  the  proper  construction  of  this  change  of 
venue  law,  and  the  law  of  prohibition  as  embodied  in 
section  2006,  et  seq.,  of  the  Compiled  Laws.  These 
sections  constitute  a  substantial  enactment  of  modern 
common  law  procedure  by  prohibition.  The  statute 
provides  substantially  that  the  writ  shall  be  issued  only 
out  of  the  supreme  court,  and  that  it  may  be  applied 
for  to  said  court  or  to  one  of  the  judges  thereof  in 
vacation.  It  is  silent  as  to  the  court  to  which  it  may 
be  directed,  and  it  is  therefore  necessary  to  resort  to 
the  authorities  as  contained  in  the  text-books  and  in 
the  adjudications  of  courts  of  last  resort.  And  it  is 
to  be  observed  on  consideration  of  this  whole  prohibi- 
tion statute  (Comp.  Laws,  sec.  2006,  et  seq.)  that  it 
contemplates  a  procedure  only  against  an  inferior 
court,  for,  while  it  authorizes  a  judge  of  the  supreme 
court  to  issue  it,  it  is  nowhere  said  that  it  may  be 
served  on  a  judge.  On  the  contrary,  the  statute  speaks 
throughout  of  courts  and  parties,  and  provides  a  sys- 
tem of  pleadings  by  which  the  court  and  party  may  be 
brought  to  trial  by  attachment,  if  necessary.  The 
court  and  party  upon  whom  the  writ  is  served  become 
the  respondents,  and  a  regular  suit  proceeds,  wherein 
the  relator  is  one  party  and  the  responding  court  and 
party  constitute  the  other.  Is  it  possible  that  the  legis- 
lature ever  contemplated  authorizing  a  judge  at  cham- 
bers to  institute  such  a  proceeding  as  this  against  a 
judge  of  the  supreme  court  sitting  in  another  district! 
As  I  have  already  stated,  a  procedure  by  prohibition 
is  the  exercise  of  the  very  highest  authority  known  to 
the  law.  It  is  the  highest  prerogative  writ.  '*It 
is  a  writ,"  says  Mr.  High,  '* directed  to  an  inferior, 
court  for  the  purpose  of  preventing  the  inferior 
tribunal  from  usurping  a  jurisdiction  with  which 
it  is  not  legally  vested."  High,  Extr.  Rem.  762. 
Three  things  must  concur,  therefore,  to  give  the  court 
jurisdiction  of  this  procedure:  •    First,  the  court  to 


Sept.  1894]  Mining  Co.  v.  District  Court.  513 

which  the  writ  is  directed  must  be  a  court  of  iuferior 
and  limited  jurisdiction ;  second,  it  must  be  made  to 
appear  by  the  record  or  declaration  supported  by 
affidavit  that  such  inferior  court  is  about  to  usurp  a 
power  it  does  not  possess,  or  is  about  to  traruscend  its 
jurisdiction;  third,  it  must  appear  that  the  party  apply- 
ing for  the  writ  is  without  other  remedy,  as  by  appeal, 
writ  of  error,  or  writ  of  certiorari. 

A  prpper  solution  of  the  first  proposition  is  at- 
tended with  considerable  doubt  as  to  what  is  an  inferior 
court  within  the  meaning  of  the  rule.  On  the  part  of 
the  respondent  it  is  insisted  that,  in  order  to  support  the 
jurisdiction,  it  must  appear  that  the  court  to  which  the 
writ  is  directed  is  an  inferior  court,  not  only  in  the 
sense  that  its  judgments  or  decrees  are  subject  to 
review  on  proper  proceedings  instituted  for  that  pur- 
pose, but  that  it  must  be  a  court  of  limited  and  special 
or  peculiar  jurisdiction.  It  is  insisted,  therefore,  that 
in  this  territorv  the  writ  does  not  issue  from  the 
supreme  court  to  the  district  courts,  the  latter  being 
courts  of  general  common  law  and  chancery  jurisdic- 
tion. In  support  of  this  contention  we  are  referred  to 
the  case  of  Smith  v.  Whitney,  116  U.  S.  167,  wherein 
the  supreme  court  say:  *'The  object  of  the  writ  of 
prohibition  is  to  prevent  a  court  of  peculiar,  limited,  or 
inferior  jurisdiction  from  assuming  jurisdiction  of  a 
matter  beyond  its  legal  cognizance."  On  the  contrary, 
it  is  insisted  by  the  relator  that  the  test  of  jurisdiction 
lies  in  the  question  as  to  whether  the  court  issuing  the 
writ  has  general  supervisory  jurisdiction  over  the  tri- 
bunal to  which  the  writ  is  directed.  I  am  of  the  opin- 
ion that  the  district  court  is  an  inferior  court  in  the 
sense  that  on  a  proper  application — that  is,  on  the 
statement  of  a  proper  case — the  jurisdiction  exists  in 
the  supreme  court  to  issue  the  writ.  I  am  clearly  of 
the  opinion,  however,  that  the  jurisdiction  is  confined 
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to  cases  in  which  the  writ  is  applied  for.  First,  in  aid 
of  an  appeal ;  or,  second,  to  prevent  such  a  palpable 
usurpation  of  power  on  the  part  of  a  district  court  as 
would  result  in  irreparable  injury  to  the  relator, — a  case 
in  which,  an  appeal,  writ  of  error,  or  certiorari  would 
not  lie,  if  any  such  case  should  arise.  I  shall  have 
occasion  later  on  to  discuss  this  branch  of  the  case. 

I  shall  proceed  now  to  the  discussion  of  the  second 
proposition:  Does  the  record  disclose  the  fact  that  the 
district  court  was  about  to  exceed  its  jurisdiction!  It 
appears  that  the  proceeding,  which  it  was  the  purpose 
of  the  writ  to  withdraw  from  the  consideration  of  the 
district  court,  is  an  action  of  ejectment,  brought  to 
recover  certain  mining  property  described  in  the  plead- 
ings. It  is  admitted  that  a  district  court  of  the  terri- 
tory sitting  for  the  trial  of  causes  arising  under  the 
laws  of  the  territory  possesses  jurisdiction  of  such 
actions  in  ejectment.  But  it  appears  by  the  record 
that  this  case  was  about  to  be  tried  by  the  district 
court  for  the  First  judicial  district  sitting  for  the  trial 
of  causes  arising  under  the  laws  and  constitution  of  the 
United  States.  The  proposition  is  that  an  action  of 
ejectment  is  not  a  cause  arising  under  the  constitu- 
tion and  laws  of  the  United  States,  and  that,  there- 
fore, the  district  court  sitting  for  the  trial  of  such 
causes  was  not  invested  with  jurisdiction  of  the  subject- 
matter  of  such  suit,  and  that,  therefore,  the  writ  of 
prohibition  was  a  proper  remedy.  It  is  admitted  that 
the  act  of  the  territorial  legislature  passed  February 
22,  1889,  attempted  to  confer  jurisdiction,  and  that 
the  case,  the  trial  of  which  it  is  the  purpose  of  the  writ 
to  prohibit,  is  properly  pending  in  that  court  if  the  act 
of  the  legislature  is  valid.  It  is  insisted,  however,  that 
the  territorial  legislature  was  utterly  without  authority 
to  provide  for  the  trial  of  territorial  business  in  a  dis- 
trict court  sitting  for  the  trial  of  causes  arising  under 
the  laws  of  the  United  States,    This  brings  us  to  a 
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discussion  of  the  question:  What  is  a  district  court 
sitting  for  the  trial  of  causes  arising  under  the  consti- 
tution and  laws  of  the  United  States?  Section  1865 
of  the  Eevised  Statutes  provides  that  every  territory 
shall  be  divided  into  three  judicial  districts  (by  later 
legislation  this  territory  is  divided  into  five);  that  a 
court  shall  be  held  in  each  district  by  one  of  the  judges 
of  the  supreme  court,  etc. ;  the  following  section,  that 
the  jurisdiction,  both  appellate  and  original,  of  the 
courts  provided  for  in  sections  1907  and  1908,  shall  be 
limited  by  law.  Now,  turning  to  sections  1907  and 
1908,  we  find  it  provided  that  the  judicial  power  in 
New  Mexico  shall  be  vested  in  a  supreme  court,  district 
courts,  probate  courts,  and  in  justices  of  the  peace.  It 
must  be  borne  in  mind  that  the  district  courts  here  pro- 
vided for  are  what  are  now  known  as  ^^  district  courts 
sitting  for  the  trial  of  causes  arising  under  the  laws  and 
constitution  of  the  United  States,''  which,  for  the  sake 
of  distinction,  I  shall  call  *' federal  courts,''  as  distin- 
guished from  *^  district  courts  organized  in  the  several 
counties  for  the  trial  of  causes  arising  under  the  laws 
of  the  territory,"  which  I  shall  term  **  territorial 
courts." 

It  will,  in  my  opinion,  aid  us  very  much  in  coming 
to  a  proper  conclusion  of  this  matter  to  bear  constantly 
in  mind  that  the  territorial  government  is  the  creation 
of  congress.  It  may  be  destroyed  as  well  as  created 
by  congress.  It  possesses  no  jurisdiction  or  powers, 
except  those  conferred  upon  it  by  congress.  Every 
power  it  exercises  is  subject  to  the  supervision  and  con- 
trol of  congress.  Even  its  legislative  enactments  de- 
rive their  authority  from  the  consent  of  congress,  for 
it  is  provided  in  its  organic  law,  that  the  acts  of  its 
legislature  must  be  submitted  to  congress  for  its 
approval.  The  governor,  who  is  appointed  by  the 
president,  is  required  to  submit  to  congress,  thi'ough 
the  secretaiy  of  the  iuterigr,  a  full  report  of  the  pro- 
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ceedings  of  the  territorial  government,  including  the 
acts  of  the  legislative  assembly.  As  a  matter  of  fact 
congress  has  not  formally  passed  on  each  act  of  the 
legislature^  it  being  assumed  that  the  silence  of  that 
body  implies  its  assent.  In  the  case  of  Clinton  v. 
Englebrecht,  13  Wall.  434,  it  was  stated :  ' '  The  theory 
upon,  which  the  various  governments  for  portions  of 
the  territory  of  the  United  States  have  been  organized 
has  ever  been  that  of  leaving  to  the  inhabitants  all  the 
powers  of  self  government  consistent  with  the  suprem- 
acy and  supervision  of  national  authority,  and  with 
certain  fundamental  principles  established  by  con- 
gress.'' And  in  a  later  case — National  Bank  v.  Yank- 
ton Co.,  101  U.  S.  11  Otto,  129 — the  doctrine  was  laid 
down  by  the  supreme  court  of  the  United  States  in  the 
following  emphatic  language:  ''All  territory  within 
the  jurisdiction  of  the  United  States  not  included  in 
any  state  must  necessarily  be  governed  by  or  under  the 
authority  of  congress.  The  territories  are  but  political 
subdivisions  of  the  outlying  dominion  of  the  United 
States.  Their  relation  to  the  general  government  is 
much  the  same  as  that  which  counties  bear  to  the 
respective  states,  and  congress  may  legislate  for  them 
as  a  state  does  for  its  municipal  organizations.  The  or- 
ganic law  of  a  territory  takes  the  place  of  a  constitution 
as  the  fundamental  law  of  the  local  government. 
*  *  *  Congress  may  not  only  abrogate  the  laws  of 
the  territorial  legislatures,  but  it  may  itself  legislate 
directly  for  the  local  government.  It  may  make  a 
void  act  of  the  territorial  legislature  valid  and  a  valid 
act  void.  In  other  words,  it  has  full  and  complete 
legislative  authority  over  the'  people  of  the  territories 
and  all  the  departments  of  the  territorial  govern- 
ments.'' National  Bank  v.  Yankton  County,  11  Otto, 
129;  9  How.  235;  13  Wall.  434.  None  of  the  powers 
of  sovereignty  exist  in  the  people  of  a  territory.  The 
legislative  assembly  owes  its  existence,  and  draws  all 


Sept-  1894]  Mining  Co,  v.  Distbiot  Court.  517 

its  authority  froro  the  act  of  congress,  not  from  its 
election.  The  power  conferred  upon  it  and  upon  the 
people  of  the  territory  may  at  any  time  be  withdrawn 
or  modified  by  the  federal  congress.  They  can  exercise 
only  a  delegated  power,  and  they  must  do  that  strictly 
in  conformity  with  the  terms  in  which  it  is  delegated. 
27  Myers,  Fed.  Dec.  1009;  Murrin  v.  Converse,  2 
Chi.  Leg.  News,  113 ;  Howe  v.  Gallagher,  3  Chi.  Leg. 
News,  251;  Territory  V.  Lee,  2  Mont.  124.  * 'Territories 
are  solely  and  exclusively  the  creatures  of  congress.'' 
Stacy  V.  Abbott,  1  Alt.  85.  Under  the  power  of  the 
general  government  in  governing  the  territories,  con- 
gress exercises  the  combined  powers  of  the  federal  and 
state  governments,  and  may  legislate  directly  for  the 
territory,  although  the  organic  act  reserves  no  such 
power.  Gould  &  T.  Notes  U.  S.,  p.  460;  Am.  Ins. 
Co.  V.  Canter,  1  Pet.  511 ;  National  Bank  v.  Yankton 
Co.,  supra;  Freeborn  v.  Smith,  2  Wall.  160;  U.  S.  v. 
Church,  15  Pac.  Rep.  473.  The  territorial  government, 
being  the  creature  of  congress,  retains  its  very  exist- 
ence by  the  permission  of  congress,  legislating  under 
the  authority  of  congress.  It  follows  that  the  only 
test  to  be  applied  to  the  act  of  the  territorial  legisla- 
ture is  a  question  as  to  whether  it  is  in  contravention 
of  the  act  of  congress.  It  is  too  clear  for  argument 
that  it  is  within  the  power  of  congress  to  establish 
courts  in  the  territory  having  full  and  exclusive  juris- 
diction of  every  possible  question  which  could  form 
the  subject-matter  of  litigation.  Congress  may  author- 
ize the  territorial  legislature  to  erect  courts  for  certain 
purposes,  naming  them,  or  it  may  forbid  the  organiza- 
tion of  courts  for  any  purpose.  The  power  of  congress 
on  this  and  kindred  matters  is  absolute. 

Having  determined  that,  subject  alone  to  the  con- 
stitution of  the  United  States,  the  power  of  congress 
over  the  territories  is  absolute  and  supreme,  we  pass 
now  to  the  only  question  that  is  open  to  discussion, 
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and  that  is,  what  has  coDgress  indicated  on  the  sub- 
ject-matter of  judicial  power  in  the  territory?  It  is 
provided  that  the  judicial  power  of  a  territory  shall 
be  vested  in  a  supreme  court,  district  courts,  probate 
courts,  and  justices  of  the  peace,  and  that  the  juris- 
diction, both  original  and  appellate,  of  these  courts, 
shall  be  limited  by  law.  R.  S.,  sec.  1866.  It  is  also 
provided  that,  of  the  courts  named,  the  supreme  court 
and  the  district  courts  shall  possess  chancery  and  com- 
mon law  jurisdiction.  Id.,  sec.  1868.  It  must  not  be 
overlooked  that  the  courts  of  which  we  are  now  speak- 
ing are  federal  courts;  that  is,  courts  which  are  author- 
ized by  the  act  of  congress.  These  courts  exist 
independently  of  any  legislative  enactment.  They  owe 
their  existence  alone  to  congress,  and  exist  independ- 
ently of  any  legislation,  and,  indeed,  they  would  exist 
and  exercise  their  several  jurisdictions  if  there  were  no 
organized  territorial  government.  It  t^ill  also  be 
observed  that  the  jurisdiction  conferred  upon  them  is 
full,  complete,  and  comprehends  every  subject-matter 
of  litigation.  It  must  be  kept  constantly  in  view 
that  the  courts  established  by  congress — that  is,  those 
that  I  have  denominated  **  federal  courts" — are  author- 
ized to  try,  not  only  causes  arising  under  the  consti- 
tution and  laws  of  the  United  States,  but  those 
arising  under  the  laws  of  the  territory  as  well. 

The  purpose  of  congress  was  to  establish,  and  it 
did  establish,  a  complete  judicial  system  clothed  with 
plenary  power  over  all  matters  of  litigation,  civil  and 
criminal,  common  law,  chancery,  and  probate,  with 
original  and  appellate  jurisdiction.  This  system  it  pro- 
vided for,  and  offered  to  the  people  of  the  territory, 
as,  under  the  decisions  of  the  supreme  court,  it  was 
authorized  to  do.  The  courts  thus  established  were 
organized,  as  already  observed,  to  try  all  causes  aris- 
ing under  the  laws  of  the  United  States,  both  civil  and 
criminal ;  also  all  causes  arising  under  the  laws  of  the 
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territory,  whether  of  common  law  or  chancery  cogni- 
zance. The  only  distinction  made  by  congress,  so  far 
as  it  related  to  the  courts,  was  one,  not  of  jurisdiction, 
but  of  practice,  which  was  done  by  the  act  of  Septem- 
ber 9,  1850,  which  provided  that  the  first  six  days  or 
so  much  thereof  as  might  be  necessary,  of  each  term 
of  the  district  courts  should  be  devoted  to  the  trial  of 
causes  arising  under  the  laws  and  constitution  of  the 
United  States.  It  was  but  the  one  court,  however, 
dividing  its  time  between  two  classes  of  cases.  Rev. 
Stat.,  sec.  1910.  On  the  fourteenth  of  June,  1858,  con- 
gress authorized  the  judges  of  the  supreme  court  to 
hold  court  within  their  respective  districts  in  the 
county,  wherein,  by  law  of  the  territory,  courts  have 
been  or  may  be  established  for  the  purpose  of  hearing 
and  determining  all  matters  and  causes  except  those  in 
which  the  United  States  is  a  party.  In  addition  to  the 
common  law  and  chancery  jurisdiction  conferred,  as 
we  have  already  seen,  upon  the  federal  courts,  it  was 
provided  that  they  should  have  and  exercise  the  same 
jurisdiction  as  vested  in  the  circuit  and  district  courts 
of  the  United  States.  These  provisions,  as  contained 
in  the  act  of  1850,  are  found  in  section  1910  of 
the  Reyised  Statutes.  The  same  act  of  congress 
which  conferred  on  these  courts  common  law  and 
chancery  jurisdiction,  also  vested  them  with  such 
special  jurisdiction  as  might  be  exercised  by  the  circuit 
and  district  courts  of  the  United  States,  which  includes 
maritime  jurisdiction  and  also  jurisdiction  of  proceed- 
ings in  bankruptcy.  The  same  act  of  congress  pro- 
vided also  that  the  legislative  power  of  every  territory 
shall  extend  to  all  rightful  subjects  of  legislation  not 
inconsistent  with  the  constitution  and  laws  of  the 
United  States.  It  will  appear,  then,  that  from  1850 — 
the  date  of  the  organization  of  the  territory — down  to 
1858  there  were  no  other  courts  in  the  territory  vested 
with  common  law  or  chancery  jurisdiction  save  the 
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federal  courts,  and  all  oflEenses,  as  well  those  against 
the  laws  of  the  territory  as  those   against    the  laws 
of  the  United    States,   were    tried  in    those   courts. 
Actions  of  assumpsit,    debt,    trespass,   trover,   eject- 
ment,   criminal  prosecutions,   and  causes  arising  in 
equity  were  all  tried  m  these  courts.     There  can  be  no 
doubt,  therefore,  that  from  the  time  of  the  organiza- 
tion of  the  territory  down  to  the  time  when  the  terri- 
torial legislature  organized  the  territorial  courts,  the 
federal  courts  had  ample  and  exclusive  jurisdiction  of 
the  subject-matter,  the  control  of  which  in  that  court  it 
is  now  sought  to  prevent  by  the  writ  of  prohibition. 
There  can  be  no  doubt  but  that  the  territorial  legisla- 
ture, in  the  establishment  of  the  district  courts  to  be 
held  for  the  several  counties  of  the  territory,  and  in 
subsequent  legislation,   has  attempted  to  confer  on 
those  courts  exclusive  jurisdiction  of  common  law  and 
chancery  matter  arising  under  the  laws  of  the  territory ; 
and  in  view  of  the  fact  that  congress  has  not  seen  fit  to 
disapprove  such  legislation,  it  may  be  aflSrmed  that  the 
several  acts  of  the  legislature  having  reference  to  the 
jurisdictions  of  these  courts  prior  to  the  change  of 
venue  act — which  will  be  hereafter  noticed — constituted 
a  complete  code,  conferring  on  these  courts  exclusive 
common  law  and  chancery  jurisdiction  in  suits  arising 
under  the  laws  of  the  territory.     Thenceforward  the 
federal  and  territorial  courts  exercised  distinct  func- 
tions, the  former  dealing  exclusively  with  litigation 
arising  under  the  laws  of  the  United  States,  and  the 
latter  exercising  a  jurisdiction  which  pertains  in  gen- 
eral to  courts  organized  under  the  laws  and  constitu- 
tion of   the    several    states.    The    two    courts    were 
presided  over  by  the  same  judge,  and  the  records  kept 
by  the  same  clerk,  who  kept  the  minutes  of  each  court 
in  a  separate  book.     The  juries  of  the  federal  courts 
were  drawn  from  the  counties  composing  the  entire 
district,  and  were  summoned  by  the  marshal.     The 
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juries  of  the  territorial  court  were  drawn  from  the 
county,  and  were  summoned  by  the  sheriff.  With  the 
exception  of  certain  legislation  having  in  view  the  trial 
of  territorial  matters  by  United  States  juries,  the  two 
jurisdictions  remained  distinct  until  the  passage  of  the 
act  already  referred  to  as  the  change  of  venue  law; 
and  the  suit  which  the  writ  of  prohibition  was  sued 
out  to  restrain  or  prohibit  is  now  pending  in  the  dis- 
trict court  for  the  First  judicial  district  sitting  in  the 
county  of  Santa  Fe  for  the  trial  of  causes  arising  under 
the  laws  of  the  United  States,  having  been  sent  to  that 
court  in  strict  compliance  with  the  act  of  the  legisla- 
ture just  referred  to.  It  will  thus  be  seen  that  the 
only  question  to  be  determined  in  this  branch  of  the 
inquiry  is  as  to  the  validity  of  the  act  of  the  legislature. 
If  the  act  in  question  was  within  the  purview  of  the 
legislature,  it  follows  that  the  district  court  has  juris- 
diction of  the  cause,  and  the  writ  of  prohibition  must 
be  dismissed. 

As  I  understand  the  position  of  the  relator,  he 
insists  that  the  act  in  question  was  invalid  for  two 
reasons:  First,  because  it  is  special  legislation;  and, 
second,  because  the  legislature,  having  heretofore  con- 
ferred on  the  territorial  courts  exclusive  jurisdiction  of 
such  questions,  could  not  afterward  restore  such  juris- 
diction to  the  federal  courts.  I  will  notice  these  two 
objections  in  their  order. 

It  is  said  that  the  act  in  question  is  special  legisla- 
tion, and  is  therefore  in  contravention  of  the  act  of 
congress  passed  July  30,  1886,  commonly  known  as 
the  ** Springer  Act,"  which  provides  substantially  that 
no  local  or  special  law  shall  be  enacted  by  the  legisla- 
ture of  any  territory  for  summoning  or  impaneling 
grand  or  petit  jurors.  This  court,  in  the  case  of  Ter- 
ritory V.  Baca,  6  N.  M.  421,  held  that  the  act  of  the 
territorial  legislature  passed  February  26,  1889,  which 
undertook  to  provide  that  in  certain  counties  twenty- 
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one  men  shall  constitute  the  grand  jury,  any  twelve  of 
whom  might  find  an  indictment,  while  in  other  counties 
the  number  of  grand  jurors  should  be  twelve,  any  nine 
of  whom  might  find  an  indictment,  was  in  contraven- 
tion of  this  act  of  congress,  and  therefore  void ;  that 
the  act  of  the  legislature  then  under  consideration 
was  special  within  the  intendment  of  the  act  of  con- 
gress, in  that  it  provided  that  in  four  counties  of  the 
territory  a  certain  number  of  grand  jurors  was 
required  to  find  an  indictment,  while  in  other  counties 
a  different  number  was  required.  No  such  objection 
can  be  urged  against  the  act  under  consideration.  It 
deals  alike  with  all  the  people  in  each  county  of  the 
territory.  It  is  no  more  special  in  its  character  than 
any  former  legislation  providing  for  a  change  of  venue. 
It  does  not  mean  that  under  its  provisions  some  suits 
must  be  tried  in  the  territorial  courts  whilst  other  suits 
of  precisely  the  same  character  may  be  tried  in  the 
federal  courts.  A  suit  pending  in  one  county  may  be 
removed  from  such  county,  and  on  certain  conditions 
mentioned,  it  must  be  changed  to  some  county  in  the 
same  district,  while  under  other  conditions  set  out  in 
the  statute  it  must  be  changed  to  the  federal  court, 
and  in  dither  event  it  must  be  tried  by  a  jury  drawn 
from  the  county  or  district  in  which  the  cause  orig- 
inated. Under  the  same  conditions,  any  suit  pending 
in  any  of  the  temtorial  courts  may  be  removed  for 
trial  to  the  federal  court.  The  statute  is  general  in  its 
character,  and  applicable  alike  to  any  county  and  to 
all  the  citizens,  and  is  therefore  in  no  sense  special. 

As  to  the  second  objection — that  it  was  not  within 
the  power  of  the  legislature  to  confer  this  jurisdiction 
on  the  federal  court — it  may  be  said  that  the  proposi- 
tion is  by  no  means  free  from  doubt.  It  has  been 
compared  to  an  effort  on  the  part  of  the  state  legisla- 
ture to  confer  jurisdiction  on  the  federal  courts.  I  am 
of  the  opinion,  however,  that  there  is  nothing  in  this 
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objection.  A  comparison  of  the  relative  character  of 
the  state  and  territorial  governments  will  discover  such 
a  radical  difference  with  respect  to  their  relations  to 
the  federal  government  that  no  common  test  will  be 
found  to  exist.  I  shall  not  undertake  to  repeat  what 
has  already  been  said  with  reference  to  that  complete 
parental  relation  in  which  the  national  government 
stands  to  the  territories.  The  situation  of  the  latter 
as  to  the  former  is  that  of  pupilage.  The  relation  of 
the  territories  to  the  national  government  is  like  to 
that  of  an  infant  to  its  parent.  The  parent  may  bestow 
upon  the  infant  whatever  of  his  goods  he  may  wish, 
and  the  latter  may  return'  them,  and  insist  upon  his 
right  to  be  supported.  So  the  territorial  government, 
in  the  exercise  of  its  inclination,  may  decline  any  right, 
jurisdiction,  or  power  conferred  upon  it  by  the  national 
government.  Suppose  the  territorial  government  had 
never  organized  any  court  for  the  trial  of  causes  arising 
under  the  laws  of  the  territory.  It  is  not  pretended 
but  that  in  such  event  the  federal  courts  would  have 
retained  and  continued  to  exercise  the  jurisdiction 
bestowed  on  them  by  virtue  of  their  creation.  Suppose 
the  territorial  legislature  should  now  repeal  all  laws 
enacted  with  reference  to  territorial  courts.  Will  it  be 
pretended  that  the  jurisdiction  drawn  from  the  federal 
courts  by  virtue  of  the  creation  of  the  territorial  courts 
would  not  revert  eo  instante!  So  far  as  I  am  advised, 
these  propositions  are  not  controverted.  Suppose, 
again,  that  the  act  under  consideration,  instead  of  its 
being  of  recent  enactment,  had  been  enacted  originally 
as  part  of  the  code  establishing  local  territorial  courts. 
What  is  there  in  the  organic  acts  or  the  general  policy 
of  congress  with  reference  to  the  territories  that  would 
have  rendered  such  provision  void?  Congress  was 
under  obligation  to  the  people  of  the  territory  to  pro- 
vide them  with  all  needful  protection,  to  provide 
them  with  a  governor,  and  with  courts  vested  with 
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ample  jurisdiction  for  the  ascertainment  and  enforce- 
ment of  their  rights,  saying  to  them,  however,  that 
they  might  provide  themselves  with  so  much  of  the 
machinery  of  local  self-government  as  might  to  them 
seem  proper,  subject  alone  to  the  reserved  right  of  con- 
gress to  disapprove  of  so  much  of  such  local  regulations 
as  that  body  might  deem  inexpedient.  This  being  the 
relation  between  the  inferior  and  superior  jurisdiction, 
was  it  not  competent  for  the  legislature,  by  and  with 
the  consent  of  congress  (and  without  that  consent  it 
could  do  nothing),  to  provide  that  certain  forms  of 
action  should  be  tried  in  the  territorial  courts  sitting 
in  the  several  counties  for  the  trial  of  causes  aris- 
ing under  the  laws  of  the  territory,  unless  it  should 
appear  that  by  reason  of  local  prejudice  a  fair  and 
impartial  trial  could  not  be  had  in  the  local  territorial 
court,  in  which  event  such  suit  should  be  brought, 
under  the  existing  law,  into  the  federal  court.  The 
territorial  legislature  having  enacted  the  provision,  and 
congress  having  assented  to  or  approved  it,  what 
power  is  there  to  object?  There  is  not  the  slightest 
suggestion,  then,  that  such  provision  would  contravene 
any  requirement  or  limitation  found  in  the  constitu- 
tion of  the  United  States.  Such  a  provision  would 
not  have  been  in  violation  of  any  act  of  congress. 
That  body  had  already  provided  that  **the  legislative 
power  of  every  territory  shall  extend  to  all  rightful 
subjects  of  legislation  not  inconsistent  with  the  consti- 
tution and  laws  of  the  United  States. '^ 

Certain  restrictions  have  been  imposed  from  time 
to  time.  In  the  very  act  from  which  the  above  quota- 
tion is  taken,  it  is  provided  that  no  law  shall  be  passed 
interfering  with  the  primary  disposal  of  the  soil,  that 
no  taxes  shall  be  imposed  upon  the  property  of  the 
United  States,  and  that  the  property  of  nonresidents 
shall  not  be  taxed  higher  than  the  property  of  resi- 
dents.    Numerous  restrictive  acts  have  from  time  to 
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time  been  enacted;  among  others,  the  act,  already 
referred  to,  prohibiting  special  legislation ;  but  the  act 
under  discussion  is  not,  as  we  have  seen,  special  legis-|^ 
lation,  nor  is  it  pretended  that  it  contravenes  in  terms 
any  act  of  congress.  Is  it,  then, — or,  rather,  was  it  at 
the  date  of  the  legislation  creating  our  local  and  terri- 
torial courts, — a  '* rightful  subject  of  legislation," 
within  the  purview  of  the  enabling  act?  The  validity 
of  its  provisions  seems  to  me  to  be  so  clear  as  not  to 
admit  of  argument,  unless,  indeed,  something  is  to  be 
said  of  the  contention  that  it  was  not  within  the  power 
of  the  legislature  to  establish  a  judicial  system  of  local 
courts  without  covering  the  whole  ground  of  local 
jurisdiction;  that  it  must  either  adopt  a  complete 
system  or  decline  it  altogether.  But  there  is  nothing 
in  the  relations  existing  between  the  territory  and  the 
national  government,  or  in  the  policy  of  congress  as 
disclosed  by  its  legislation,  that  requires  this  election. 

« 

On  the  contrary,  every  circumstance  surrounding  that 
relation  points  to  a  different  conclusion.  On  the  one 
hand,  the  sovereign  power  relating  to  the  internal  as 
well  as  to  the  external  affairs  of  the  territory  resides 
with  the  people  of  the  whole  country  as  represented 
in  congress.  It  was  perfectly  competent  for  the  nation, 
or  parental  government,  to  bestow  whatever  power  of 
local  self  government  might  seem  consistent  with  the 
welfare  of  the  people  of  the  territory,  and  to  withhold 
such  as  it  was  not  deemed  proper  to  bestow.  On  the 
other  hand,  it  was  equally  competent  for  the  territory 
to  accept  or  reject  the  conferred  privileges,  or  to  accept 
any  part  or  to  decline  any  part.  It  does  not  follow 
that  because  the  powers  of  the  legislature  were  made 
to  include  all  rightful  subjects  of  legislation,  the  legis- 
lature was  bound  to  legislate  on  every  rightful  subject 
of  legislation  or  to  legislate  on  none.  The  legislature 
was  authorized  to  cover  so  much  of  the  ground  as  it 
thought  proper,  subject  to  the  con-elative  power  of 
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congress  to  disprove  and  to  annul  such  legislation  in 
whole  or  in  part.  This  change  of  venue  act  must, 
therefore,  be  considered  as  an  integral  part  of  the  local 
legislation  on  the  general  subject  of  territorial  courts. 
It  must  be  treated  precisely  as  if  it  formed  a  part  of 
the  first  legislation  on  the  subject.  I  do  not  think  it 
affects  the  character  or  force  of  the  act  to  say  that  the 
legislature,  having  heretofore  undertaken  to  provide  a 
system  for  the  trial  of  such  matters  by  local  courts 
diflferent  from  the  court  authorized  by  the  act  of  con- 
gress, could  not  afterward  restore  to  the  federal  courts 
the  jurisdiction  those  courts  had  before  the  establish- 
ment of  the  territorial  courts.  There  is  nothing  in  the 
former  legislation  that  is  beyond  the  control  of  the 
legislature.  Suppose  the  legislature  should  repeal  all 
legislation  giving  the  courts  jurisdiction  of  this  charac 
ter.  It  is  admitted  that  in  that  event  the  jurisdiction 
would  revert  to  the  federal  courts.  But  the  jurisdic- 
tiou  of  these  federal  courts,  so  far  as  territorial  matters 
are  concerned,  is  left  entirely  to  the  territorial  legis- 
lature ;  for  the  supreme  court  has  decided  in  the  most 
unequivocal  terms  that,  subject  to  a  few  express  or 
implied  conditions  in  the  organic  act,  the  practice, 
pleadings,  as  well  as  jurisdiction,  of  the  territorial 
courts  were  intended  to  be  left  to  the  territorial 
assemblies.  Clough  v.  Curtis,  134  U.  S.  368;  Horn- 
buckle  V.  Toombs,  18  Wall.  652. 

I  come  now  to  the  third  and  last  proposition, 
which  is  that  the  writ  of  prohibition  does  not  lie  when 
there  is  other  proper  remedy,  as  by  appeal,  writ  of 
error,  or  certiorari.  High,  Extr.  Rem.  771;  Ex  parte 
Warmouth,  17  Wall.  64;.  2  Hill,  363;  79  N.  Y.  591. 
Numerous  authorities  might  be  cited  in  support  of  this 
proposition,  but  they  would  add  nothing  to  the  per- 
fectly apparent  reason  for  the  rule.  There  are  quite  a 
number  of  writs  that  are  denominated  extraordinary, 
among  them  the  writ  of  mandamus,  injunction,  and 
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prohibition ;  and  of  these  three  the  writs  of  mandamus 
and  injunction  have  come  into  more  'common  use. 
They  are  consequently  to  be  regarded  no  longer  as 
extraordinary  writs.  But  the  writ  of  prohibition  is  in 
law  and  in  fact  and  in  experience  an  extraordinary 
writ.  This  territory  has  been  organized  for  nearly 
half  a  century,  and  yet  this  is  the  first  time  that  a 
judge,  sitting  in  his  chambers,  has  issued  his  fiat  to 
another  district  judge,  sitting  in  open  court,  command- 
ing him  to  adjourn  the  trial  in  which  he  was  engaged. 
It  is  extraordinaiy,  too,  in  the  fact  that  able  counsel 
have  searched  the  books  in  vain  for  a  single  precedent. 
I  agree  that  the  writ  has  been  frequently  issued  by  a 
single  judge  for  and  on  behalf  of  the  court  of  which 
the  judge  issuing  the  writ  was  a  member.  One  judge 
of  the  court  may  issue  it  for  the  court,  but  he  issues  it 
to  a  court  of  inferior  jurisdiction.  Not  a  single  case 
can  be  referred  to  in  which  a  district  judge  has  issued 
the  writ  to  the  judge  of  another  district,  or  one  circuit 
judge  to  another  circuit  judge.  But  my  contention  is 
that  this  writ  can  not  be  issued  as  a  substitute  for  an 
appeal.  There  are  some  propositions  so  clear  that  it 
is  difficult  to  support  them  by  argument  or  illustration. 
And  this  is  one  of  them.  I  have  endeavored  to  sub- 
mit argument  and  authority  showing  that  where  appeal 
lies  there  is  no  necessity  for  this  proceeding.  I  shall 
now  take  the  present  case  as  an  illustration.  A  suit 
in  ejectment  is  pending  in  a  district  of  the  territory. 
The  defendant  has  interposed  his  demurrer  or  motion 
to  dismiss  for  want  of  jurisdiction.  The  demurrer  or 
motion  has  been  overruled.  After  a  week  spent  in  the 
trial,  a  judgment  is  rendered,  from  which  an  appeal 
lies  to  the  supreme  court,  where  his  remedy  will  be 
full,  ample,  and  complete.  Instead,  however,  of  avail- 
ing himself  of  this  plain  and  adequate  remedy,  he 
goes  to  the  judge  of  another  district,  and  procures  ^ 
from  him  an  order  on  the  trial  judge  to  suspend  until 
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the  supreme  court  shall  have  passed  upon  the  question 
of  jurisdiction.  Again,  a  party  is  indicted  by  the  dis- 
trict court  sitting  for  the  trial  of  causes  arising  under 
the  laws  of  the  territory  for  assault  on  a  mail  carrier. 
The  defendant  pleads  to  the  jurisdiction.  His  plea  is 
overruled,  and  he  appeals  to  a  neighboring  judge  for 
a  writ  of  prohibition,  and  the  case  is  sent  to  the 
supreme  court.  Or  a  party  is  indicted  for  murder, 
and  pleads  to  the  jurisdiction,  alleging  that  the  offense 
was  comitted  in  a  county  outside  of  that  in  which  the 
indictment  was  found.  The  issues  on  this  plea  being 
found  against  him,  he  applies  for  a  writ  of  prohibition. 
But  it  is  unnecessary  to  pursue  this  line  any  further. 
The  introduction  of  this  doctrine  will  bring  anarchy 
to  our  judicial  system. 

There  is  one  other  view  of  this  question  that  to 
my  mind  demands  serious  consideration.  The  same 
body,  to  wit,  the  legislature  of  the  territory  which 
passed  the  prohibition  act,  passed  also  the  change  of 
venue  act.  It  is  admitted  that  the  suit  which  this  writ 
is  sought  to  prohibit  is  properly  pending  in  the  court 
if  the  legislature  had  power  to  confer  the  jurisdiction. 
To  maintain  the  jurisdiction,  therefore,  of  the  court  to 
issue  this  writ,  is  to  say  that  the  legislature  may  by 
one  act  attempt  to  confer  jurisdiction  on  a  court,  and 
may  by  another  act  authorize  a  different  court  to 
absolutely  prohibit  the  exercise  of  that  jurisdiction, 
for  it  must  not  bo  forgotten  anywhere  in  this  investiga- 
tion that  the  court  to  which  this  writ  has  been  directed 
is  not  attempting  to  usurp  a  jurisdiction.  It  is  simply 
exercising  a  jurisdiction  conferred  or  attempted  to  be 
conferred  upon  it  by  the  legislature,  and,  moreover,  a 
jurisdiction  invoked  by  both  parties  to  this  litigation. 
Mr.  Elliott,  at  page  547  of  his  work  on  Appellate  Pro- 
cedure, distinctly  lays  down  the  doctrine  that  where  a 
party  wrongfully  obtains  a  change  of  venue  he  is  pre- 
cluded from  denying  the  jurisdiction  which  he  has 
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invoked.  And  this  whole  proceeding  presents  the 
spectacle — probably  without  a  parallel  in  the  history 
of  judicial  procedure — of  a  case  in  which  a  party,  after 
having  sought  a  change  of  venue  from  a  court  of 
acknowledged  jurisdiction,  now  seeks  to  render  the 
adjudication  of  the  matter  impossible  by  denying  the 
jurisdiction  of  the  only  court  which  can  now  try  the 
cause.  The  action  of  the  court  in  awarding  the  final 
prohibition  to  the  district  court  confessedly  puts  an 
end  to  this  suit,  and  denies  to  the  respondent  any 
right  to  have  his  cause  tried  in  any  court. 

Conceding,  as  I  believe  it  is  conceded,  that  the 
extraordinary  writ  of  prohibition  does  not  lie  where 
complete  remedj^  can  be  had  by  appeal  or  writ  of 
error,  it  is  claimed  by  the  majority  that  judgment 
rendered  in  the  court  below  against  the  relator  would 
have  been  so  absolutely  void  that  it  could  not  have 
been  reviewed  in  this  court.  I  have  not  had  time  to 
examine  the  authorities  cited  for  this  proposition,  but 
I  confess  that  I  had  not  supposed  that  the  right  of  an 
appeal  from  the  district  to  the  supreme  court  from  any 
judgment  was  a  question  open  for  argument.  Sec- 
tion 558  of  the  Compiled  Laws  provides  in  express 
terms:  * 'Every  person  aggrieved  by  any  judgment  or 
decision  of  any  district  court  in  any  civil  case  may 
make  his  appeal  to  the  supreme  court.''  But  it  is  said 
that  a  judgment  in  this  case  would  have  been  coram 
non  judice,  and,  therefore,  so  absolutely  void  as  not 
to  give  the  appellate  court  jurisdiction.  If  judgment 
had  been  rendered  in  the  court  below  against  the 
relator,  and  on  appeal  to  this  court  the  respondent  had 
insisted  that  his  judgment  in  the  court  below  was  so 
absolutely  void  as  not  to  give  this  court  jurisdiction, 
is  it  possible  that  this  court  would  give  such  a  proposi- 
tion serioud  consideration?  His  position  would  be 
precisely  like  that  at  present  occupied  by  the  relator. 

Vol.  7  n.  m.— 34 
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He  would  convict  himself  of  having  used  the  courts  to 
enable  him  to  accomplish  a  trick  and  perpetrate  a 
fraud.  But  let  us  see  what  there  is  in  this  proposition 
that  an  appeal  does  not  lie  from  a  void  judgment. 
The  doctrine  is  thus  laid  down  in  Elliott's  Appellate 
Procedure,  in  section  110:  "An  appeal  will  lie  from  a 
void  judgment.  There  is  solid  reason  for  this  rule, 
inasmuch  as  it  enables  a  party  injured  by  such  a  judg- 
ment to  remove  it  from  the  record  without  injury  to 
the  rights  of  adverse  parties,  for  they  can  have  no 
rights  under  a  judgment  which  has  no  force.  It  is  a 
sacrifice  of  substance  to  a  barren  technicality  to  hold, 
as  some  of  the  courts  do,  that  no  relief  can  be  had 
against  a  void  judgment.  Our  court  has,  whenever 
the  question  has  been  presented,  refused  to  enforce 
any  such  rule,  and  has  granted  relief,  although  the 
proceeding  was  a  nullity.''  This  proposition  is  sup- 
ported by  such  an  array  of  authorities  as  to  place  it 
beyond  the  pale  of  legitimate  controversy.  2  Cranch, 
126;  6  Wend.  466;  13  Pick.  172;  7  Mete.  (Mass.)  590; 
9  Gill  (Md.),  92;  5  Md.  350;  4  Wis.  201;  Id.  808;  28 
Md.489;  13  Gratt.  (Va.)  680;  21  Gratt.  (Id.) 582;  16 
Wall.  435;  2  Duv.  540;  6  Bush,  396;  8  Bush,  383; 
2  Hill,  367.  And  after  full  discussion  this  doctrine 
was  distinctly  held  by  the  house  of  lords  as  late  as  1852. 
There  is,  however,  another  consideration  which  is 
fatal  to  this  writ.  Not  only  did  the  relator  himself 
invoke  the  jurisdiction  which  he  now  seeks  to  avoid, 
but,  having  attained  his  purpose,  he  interposed  no 
objection  to  that  jurisdiction.  I  believe  that  it  is  not 
denied  that,  in  order  to  entitle  a  party  to  the  benefit  of 
this  extraordinary  writ,  it  must  be  shown  that  he  has 
availed  himself  of  every  legitimate  means  for  protect- 
ing himself  against  the  abuse  and  the  usurpation  of  the 
court  to  which  the  writ  is  directed.  There  was  no  plea 
to  the  jurisdiction;  non  constat,  therefore,  that  the 
court  would  not  itself  have  declined  the  jurisdiction. 
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It  is  not  a  jurisdiction  which  had  been  sought  by  the 
court.  It  was  not  being  usurped,  but  was  cast  upon  the 
court  by  legislative  enactment,  which,  under  the 
authority  of  the  supreme  court  of  the  United  States, 
had  the  right  to  give  the  jurisdiction.  The  court  was 
proceeding  not  only  in  accordance  with  the  act  of  the 
legislature,  but  in  accordance  also  with  the  authority 
conferred  on  it  by  congress.  (For  this  change  of  venue 
act,  having,  with  other  legislation,  been  submitted  to 
congress  for  its  approval,  must  now  be  regarded  as 
valid  and  subsisting).  I  therefore  affirm  with  perfect  con- 
fidence that  not  a  single  adjudicated  case  can  be  found 
in  which  the  writ  has  been  maintained  against  a  court 
of.  general  jurisdiction  proceeding  to  adjudicate  in  an 
oiderly  manner  a  cause  of  action  regularly  brought 
into  said  court,  under  the  rules,  practice,  and  pleadings 
provided  by  a  legislative  body  having  the  authority  to 
confer  upon  it  general  jurisdiction.  The  reason  given 
by  the  authorities  why  it  is  first  necessary  to  interpose 
a  plea  to  the  jurisdiction  is  that  the  court  may  have  an 
opportunity  to  pass  upon  it;  for  conceding,  for  the 
argument's  sake,  that  it  was  not  invested  with  the 
jurisdiction  to  hear  and  determine  the  matter,  it  at  least 
had  jurisdiction  to  dismiss  the  cause,  or  to  remand  it 
to  the  court  whence  it  had  been  sent.  If  it  had  juris- 
diction to  decide  wrong,  it  had  also  jurisdiction  to 
decide  right,  and,  deciding  either  right  or  wrong,  its 
action  could  have  been  brought  to  this  court  for  review. 
Morse  v.  Burckhartt,  87  Mo.  539;  Ex  parte  Braud- 
licht,  2  Hill,  367. 

I  have  endeavored  to  maintain  the  propositions : 

First.  That  the  district  court,  or  what  I  have 
termed  the  "federal  court,''  had  jurisdiction  of  the 
subject-matter. 

Second.  That  whether  it  had  jurisdiction  or  not 
was  a,  matter  that  could  be  inquired  into  on  appeal. 

Third.    That  in  order  to  invoke  the  extraordinary 
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power  of  a  prohibition  it  was  first  necessary  to  inter- 
pose a  plea  to  the  jurisdiction. 

Fourth.  That  a  territorial  district  court  sitting  for 
the  trial  of  causes  arising  under  the  constitution  and 
laws  of  the  United  States  is  not,  like  a  magistrate,  a 
court  of  inferior,  peculiar,  and  limited  jurisdiction,  in 
the  sense  that  places  its  procedure  entirely  under  the 
control  of  another  district  judge  sitting  at  chambers, 
outside  of  the  judicial  district,  and  having  no  other 
knowledge  of  the  proceeding  sought  to  be  prohibited 
than  may  be  given  to  him  by  one  of  the  litigants. 

Fifth.  That  the  legislature  never  contemplated 
the  bestowal  of  any  such  extraordinary  power;  and 

Sixth.  That  an  act  of  the  legislature  which  should 
undertake  to  confer  on  a  judge  sitting  at  chambers  the 
power  to  prohibit  by  his  fiat  another  judge  holding 
court  in  another  district  from  the  exercise  of  a  juris- 
diction conferred  on  it  by  an  act  of  the  legislature, 
passed  in  pursuance  of  authority  conferred  by  congress, 
and  approved  by  congress,  would  be  so  absolutely  void 
that  no  court  could  afford  to  recognize  its  validity  in 
any  proceeding. 


[No.  573.     September  4,  1894.] 

UNITED  STATES  OF  AMERICA,  Appellees,   v. 
STEPHEN  M.  FOLSOM,  Appellant. 

Criminal  Law — Making  False  Entries  on  Books  op  National  Bank — 
Consolidation  op  Oppenses  in  One  Indictment.— In  a  prosecution 
on  indictments,  against  the  president  of  a  national  bank,  for  making 
false  entries  on  the  books  of  the  bank,  in  reports  to  the  comptroller 
of  the  currency  of  the  condition  of  the  bank  on  the  days  named  in  the 
call  for  such  reports,  the  offenses  charged  in  all  the  indictments 
being  of  a  like  nature,  the  court  having  instructed  the  jury  to  con- 
sider only  the  counts  relating  to  the  alleged  false  entries  on  the  books 
of  the  bank  and  a  verdict  accordingly  returned  of  not  guilty  as  to  the 
other  counts,  could  have  been  presented  in  one  indictment,  under 
section  1024,  Revised  Statutes  of  the  United  States,  and  it  was 
within  the  discretion  of  the  court,  for  the  avoidance  of  unnecessary 
costs  and  undue  vexation  of  the  accused  by  a  multiplicity  of  prosecu- 
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tions,  to  require  only  one  trial  upon  all  the  charges  in  three  of  the 
indictments,  which  were  consolidated,  on  motion  of  the  prosecution, 
together  with  the  fourth  added,  on  motion  of  the  defendant.  Mutual 
Life  Ins.  Co.  v.  Hillmon,  145  U.  S.  285. 

Id. — Limitation — Jurisdiction. — In  such  prosecutions,  the  United  States 
statute  of  limitations,  applicable  to  the  offenses  charged,  governs, 
and  not  the  ten-itorial  statute.  In  no  event  would  the  territorial  law 
apply  in  such  cases.  The  jurisdiction  of  the  district  courts  trying 
offenses  of  such  character  is  as  separate  and  distinct  from  the  juris- 
diction in  trying  territorial  causes  as  is  the  jurisdiction  of  the  state 
courts  and  the  United  States  courts  held  within  the  states. 

Id. — Evidence. — Where,  in  such  prosecution,  the  court  excluded  all  tes* 
timony  relating  to  alleged  false  entries  in  the  reports  alleged  to  have 
been  made  to  the  comptroller  of  the  currency,  and  the  jury,  under 
the  directions  of  the  court,  returned  a  verdict  of  not  guilty  of  such 
alleged  entries,  and  the  case  proceeded  merely  upon  the  alleged  false 
entries  on  the  books  of  the  bank  on  July  9,  1891,  and  the  court,  for 
the  purpose  of  showing  the  intent  of  defendant  in  making  such  false 
entries  on  the  books  as  of  that  date,  permitted  the  jury  to  consider 
the  facts  that  a  report  of  the  condition  of  the  bank  as  of  said  date 
was  called  for  by  the  comptroller  and  that  such  report  was  prepared 
and  transmitted,  the  admission  of  such  testimony  for  such  pappose 
was  not  error.  ^ 

Id. — Reopening  op  Case  for  Introduction  op  Evidence — Instructions. 
It  was  within  the  discretion  of  the  court  below  to  reopen  such  case 
for  the  introduction  of  evidence  as  to  a  call  for  a  report,  and  no  abuse 
of  such  discretion  appearing,  the  court  did  not  err.  Nor  did  the  court 
err  in  making  more  explicit  its  instructions,  it  not  appearing  that  the 
rights  of  defendant  were  prejudiced  thereby. 

Id. — Instructions. — An  instruction,  in  such  case,  that  if  the  jury 
believed  ''beyond  a  reasonable  doubt  that  the  wrongful  act  had  been 
intentionally  committed,  prima  facie,  but  not  conclusively,  a  guilty 
intent  existed,"  was  a  proper  instruction. 

Id. — Disqualipioation  op  Petit  Jurors — New  Trial. — An  objection  to 
the  qualification  of  petit  jurors,  on  the  ground  of  over  age,  if  any 
such  disqualification  exists,  to  be  available,  must  be  made  by  chal- 
lenge before  verdict ;  otherwise  such  jurors  will  be  competent,  and  « 
new  trial  will  not  be  granted  on  the  ground  of  such  disqualification, 
unless  the  defendant  can  show  that  injury  has  resulted  to  him  there- 
from. 

Id. — False  Entries— Intent — Verdict. — In  such  prosecution,  the  jury 
were  justified  in  finding  that  false  entries  were  made  with  the  intent 
charged  in  the  indictment,  by  the  testimony  of  the  accused  that  said 
entries  were  made  under  his  direction.,  with  his  knowledge  that  they 
were  not  transactions  of  the  day  on  which  they  were  entered  on  the 
books  of  the  bank. 
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Appeal  from  a  judgment  of  the  Second  Judicial 
District  Court,  convicting  the  defendant  of  making 
false  entries  on  the  books  of  the  Albuquerque  National 
Bank,  of  which  he  was  president.     AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Neill  B.  Field  and  F.  W.  Clancy  for  appellant. 

Section  1024,  Revised  Statutes  of  the  United 
States,  under  which  the  court  consolidated  these  cases, 
has  nothing  to  do  with  the  practice  in  territorial  courts ; 
it  refers  exclusively  to  courts  of  the  United  States. 
Clinton  V.  Englebrecht,  13  Wall.  434;  Hornbuckle  v. 
Toombs,  18  Id.  648;  United  States  v.  Reynolds,  98  U. 
S.  145;  Same  v.  Same,  1  Utah,  319.  See,  also,  sec. 
910,  Revised  Statutes,  United  States;  sec.  1910,  Id., 
Organic  Act,  sec.  10. 

When  congress  conferred  upon  the  territorial  dis- 
trict courts  the  same  jurisdiction  in  causes  arising  under 
the  constitution  and  laws  of  the  United  States  as  is 
exercised  by  circuit  and  district  courts  of  the  United 
States,  the  powers  of  the  latter  courts  were  not  con- 
ferred. United  States  v.  Williams,  4  Cranch,  C.  C. 
Rep.  381;  In  re  George  E.  Spencer,  McArthur  and 
Mackey,  445. 

The  court  should  have  allowed  defendant's  peremp- 
tory challenge  to  the  juror  Chavez.  Comp.  Laws,  N. 
M.  1884,  sec.  2466;  Cooley's  Const.  Lim.,  p.  319;  In 
re  Haynes,  30  Fed.  Rep.  768. 

The  alleged  offenses  were  barred  by  the  territorial 
statute  of  limitations  and  ought  not  to  have  been  per- 
mitted to  go  to  the  jury.  Comp.  Laws,  1884,  sec.  2491 ; 
Clinton  v.  Englebrecht,  13  Wall.  434;  Hornbuckle  v. 
Toombs,  18  Id.  648;  United  States  v.  Reynolds,  98  U. 
S.  145. 

Improper  evidence  was  admitted  in  this  case, 
which,  though    afterward  withdrawn  from  the  jury, 
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— 

operated  to  the  prejudice  of  defendant,  and  deprived 
him  of  a  fair  trial.  Springer  v.  Young,  3  Pet.  337. 
See,  also,  Marshall  v.  State,  5  Tex.  App.  273;  State  v. 
Mix,  15  Mo.  160;  State  v.  Wolf,  Id.  168;  State  v. 
Daubert,  42  Id.  246;  Gulf,  Colorado  &  S.  F.  E'y  Co. 
V.  Levy,  59  Tex.  542;  Tucker  v.  Hamlin,  60  Id.  171; 
Lafayette,  etc.,  R.  R.  Co.  v.  Winslow,  66  111.  219; 
Lycoming  Fire  Ins.  Co.  v.  Reuben,  79  Id.  402;  Howe 
Machine  Co.  v.  Rosine,  87  Id.  105;  Cobb  v.  Griffith, 
etc.,  Co.,  12  Mo.  App.  130;  Hopt  v.  Utah,  120  U.  S. 
438. 

The  court  erred  in  reopening  the  case  at  the  request 
of  the  prosecution  for  the  avowed  purpose  of  determin- 
ing the  intent  of  defendant  to  deceive  the  comptroller. 
No  such  intent  was  alleged  in  the  indictment,  and  such 
an  intent  is  not  within  the  purview  of  the  statute. 
United  States  v.  Bartow,  10  Fed.  Rep.  874. 

There  is  no  evidence  in  this  case  to  show  that 
defendant  is  guilty  of  the  offenses  charged.  If  the 
evidence  shows  any  offense,  it  tends  to  prove  that 
defendant  may  have  aided  or  abetted  such  making,  but 
did  not  make  any  entries  himself.  Under  the  statute 
it  is  one  offense  to  make  the  forbidden  entry,  and 
another  and  distinct  offense  to  aid  or  abet  the  making. 
Rev.  Stat.  U.  S.,  sec.  5209.  See,  also,  Stamper  v. 
Commonwealth,  7  Bush  (Ky.),  612;  Bland  v.  Com- 
monwealth, 10  Id.  622;  Able  v.  Commonwealth,  5 
Bush.  698;  State  v.  Littell,  12  So.  Rep.  (La.)  750; 
United  States  v.  Potter,  56  Fed.  Rep.  93,  101;  United 
States  V.  Eque,  49  Id.  852;  United  States  v.  French, 
57  Id.  382. 

The  court  erred  in  reading  from  a  book  the  statute 
under  which  the  indictments  were  found,  without  set- 
ting out  the  same  in  writing  in  its  instructions.  Ter- 
ritory V.  Perea,  1  N.  M.  631 ;  People  v.  Beler,  6  Cal. 
247;  People  v.  Payne,  8  Id.  343;  People  v.  Demint, 
Id.  423;    People  v.  Prospero,  44  Id.  186;  People  v. 
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Max,  45  Id.  254;  People  v.  Ah  Fong,  12  Id.  345; 
People  V.  Sanford,  43  Id.  35;  People  v.  Chavez,  26  Id. 
79 ;  Stewart  v.  State,  50  Miss.  589 ;  State  v.  Cooper, 
45  Mo.  65;  Gile  v.  People,  1  Colo.  61;  Feriter  v. 
State,  33  Ind.  284;  Widner  v.  State,  28  Id.  394;  Peo- 
ple V.  Woppner,  14  Cal.  437;  State  v.  Gilmore,  26  La. 
Ann.  599;  Ray  v.  Wooten,  19  111.  82. 

The  burden  of  proof  never  shifts  in  criminal  cases, 
but  the  court  in  effect  instructed  the  jury  that  it  might 
have  been  shifted  to  defendant.  This  instruction  was 
erroneous,  and  the  only  thing  to  be  said  on  the  other 
side  is  that  other  portions  of  the  charge  may  have  cured 
the  error.  This  is  an  unsafe  and  delusive  method  of 
meeting  error.  The  better  rule  is  whenever  error 
appears,  the  presumption  is  that  it  has  been  prejudi- 
cial. Thompson  v.  Wilson,  34  Ind.  97;  Bellefontaine 
R'y  Co.  V.  Hunter,  33  Id.  355;  Wiseman  v.  Wiseman, 
73  Id.  116;  Wiley  V.  Givens,  6  Gratt.  284,  285;  State 
V.  Patton,  13  Ired.  Law,  422;  Jackson  v.  Feather 
River  W.  Co.,  14  Cal.  25;  Carpentier  v.  Williams,  25 
Id.  197;  Norwood  V.  Kenfield,  30  Id.  399;  Kepler  v. 
Conkling,  89  Ind.  395;  Peterson  v.  Hutchinson,  30 
Id.  38;  Union  Bank  V.  Mott,  39  Barb.  185;  Thatcher 
V.  Jones,  31  Me.  534;  Lane  v.  Crombie,  12  Pick.  177; 
Green  v.  White,  37  N.  Y.  406,  407.  See,  also.  People 
V.  Elliott,  80  Cal.  304;  People  v.  Perini,  94. Id.  575; 
People  V.  Ribolsi,  89  Id.  498-500;  People  v.  Cheong 
Foon  Ark,  61  Id.  528;  People  v.  Coughlin,  65  Mich. 
705;  People  v.  McWharter,  91  Mich.  643;  Com.  v. 
McKie,  1  Gray  (Mass.),  61;  Doan  v.  State,  26  Ind. 
495;  Clem  v.  State,  42  Id.  420;  Parker  v.  State,  35 
N.  E.  Rep.  1108;  People  v.  Millard,  53  Mich.  70; 
State  V.  Huffman,  16  Pac.  Rep.  (Ore.)  644,  645. 

The  judge  stated  to  the  jury  what  he  understood  the 
defendant's  evidence  to  be,  and  in  this  undertook  to 
do  what  should  have  been  left  to  the  jury.  Prairie  Co. 
V.  Doig,  70  111.  54,  55;  Comp.  Laws,  N.  M.,  sec.  2055. 
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The  court  failed  to  properly  instruct  the  jury  as  to 
the  evidence  of  an  accomplice.  United  States  v.  Kess- 
ler,  1  Bald.  22;  Territory  v.  Kinney,  3  N.  M.  (Gil.) 
148;  1  Bish.  Crim.  Proc,  sec.  1169;  United  States  v. 
Troax,  3  McLean,  234. 

The  court  erred  in  its  definition  of  corroborating 
evidence.  Gildersleeve  v.  Atkinson,  6  N.  M.  257; 
Remuzon  v.  Territory,  3  N.  M.  651 ;  State  v.  Buckley, 
22Pac.  Eep.  840;  Com.  v.  Holmes,  127  Mass.  424; 
People  V.  Melvane,  39  Gal.  615;  People  v.  Clough,  73 
Id.  349;  State  v.  Raymond,  20  Iowa,  587. 

The  court  erred  in  its  definition  of  a  reasonable 
doubt.  Dunn  v.  People,  109  111.  645;  Miller  v.  People, 
39  Id.  463,  464;  May  v.  People,  60  Id.  120;  Cunning- 
ham  V.  People,  88  Id.  462 ;  State  v.  Pierce,  65  Iowa, 
89,  90;  Minich  v.  People,  8  Colo.  454. 

The  court  told  the  jury,  in  substance  and  effect, 
that  the  books  of  the  bank  and  the  report  must  corre- 
spond. This  was  error.  United  States  v.  Graves,  53 
Fed.  Rep.  634. 

The  court  erred  in  its  charge  in  not  submitting  the 
intent  of  defendant  as  a  question  of  fact  to  the  jury. 
People  V.  Flack,  125  N.  Y.  334;  People  v.  Ribolsi,  89 
Cal.  498;  State  v.  Lynott,  5  R.  I.  295;  Bond  v.  Warren, 
8  Jones'  Law  (N.  C.)  191;  Glover's  Administrator  v. 
Duhle,  19  Mo.  360;  Choquette  v.  Barada,  28  Id.  491; 
Fine  v.  St.  Louis  Pub.  School,  39  Mo.  67. 

The  presence  on  the  jury  of  persons  declared  by  the 
statute  to  be  disqualified  is  fatal  to  the  verdict.  Laws, 
1891,  chap.  95,  sec.  2;  Hardy  v.  Sprowl,  32  Me.  312; 
Mabry  V.  State,  14  So.  Rep.  (Miss.)  267;  Chase  v.  Peo- 
ple, 40  111.  355-357 ;  State  v.  Jackson,  27  Kan.  583,  586 ; 
Eastman  v.  Wight,  4  Ohio  St.  160;  Parks  v.  State,  Id. 
236;  State  v.  Forshner,  43  N.  H.  90,  91;  Briggs  v. 
Town  of  Georgia,  15  Vt.  71,  72;  State  v.  Groome,  10 
Iowa,  316;  State  v.  Davis,  12  R.  I.  493;  Hill  v.  People, 
16  Mich.  355;  Burrows  v.  State,  33  Ga.  406;  Cohron  v. 
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State,  20  Id.  752;  State  v.  Nash,  13  So.  Eep.  (La.) 
734;  Lamphierv.  State,  70  Ind.  321.  See,  also,  fol- 
lowing eases  of  decisions  on  objections  to  qualifications 
of  jurors  made  after  verdict:  Meyer  v.  State,  19  Ark. 
163;  Watts  V.  Kutte,  30  Ohio  St.  35;  Cain  v.  Cain,  1 
B.  Mon.  (Ky.)  213;  Stripling  v.  State,  3  S.  E.  Rep. 
277 ;  Brown  v.  State,  26  Ga.  441 ;  Sellers  v.  People,  3 
Scam.  414. 

The  counts  of  the  indictments  submitted  to  the  jury 
do  not  allege  with  suflBcient  certainty  wherein  the  entries 
are  false.  United  States  v.  Simons,  96  U.  S.  360; 
United  States  v.  French,  57  Fed.  Rep.  387;  Remuson 
V.  Territory,  3  N.  M.  (Gil.)  650;  United  States  v.  Chap- 
man, 3  McLean,  390;  United  States  v.  Potter,  56  Fed. 
Rep.  89;  United  States  v.  Cruikshank,  92  U.  S.  542. 

J.  B.  H.  Hemingway,  United  States  attorney,  for 
United  States. 

The  adjudicated  cases  on  the  subject  do  not  go  to 
the  extent  of  displacing  a  United  States  statute  upon  a 
special  subject  in  favor  of  a  general  territorial  statute 
adopting  the  rules  of  the  common  law.  Page  v.  Burn- 
stine,  102  U.  S.  668. 

It  is  admitted  in  Hornbuckle  v.  Toombs,  18  Wall. 
648,  that  the  effect  of  section  1891,  Revised  Statutes  of 
the  United  States,  is  to  import  into  the  territories 
*'laws  of  a  general  character  and  universal  application, 
but  not  those  of  specific  application."  And  section 
1024  is  clearly  of  general,  and  not  specific,  applica- 
tion. 

But  even  at  common  law,  in  force  in  this  territory, 
there  is  no  rule  or  reason  to  prevent  the  consolidation 
of  indictments  for  similar  offenses  of  the  grade  of  mis- 
demeanors. United  States  v.  Vigil,  7  N.  M.  298.  See, 
also.  Withers  v.  Commonwealth,  5  Serg.  &  R.  58; 
Tweed's  Case,  60  N.  Y.  559. 
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A  construction  that  would  limit  the  operation  of 
section  1024,  Revised  Statutes,  would  preclude  any  rea- 
son for  its  enactment,  for  it  was  already  the  practice  to 
try  separate  indictments  against  the  same  defendant 
together  at  the  same  time,  subject  to  the  exercise  of 
the  court's  discretion.     1  Bish.  Grim.  Proc,  sec.  1042. 

If  the  territorial  statute  of  limitation  is  applicable 
at  all  in  this  case,  it  must  be  applied  in  full,  so  as  to  fix 
the  grade  of  the  offense  as  well  as  the  limitation.  But 
the  territorial  legislature  has  no  power  to  establish  the 
grade  of  an  oflfense  against  the  United  States.  U.  S. 
V.  Vigil,  7  N.  M.  298.  See,  also,  McGlinchy  v.  United 
States,  4  Cliff.  C.  C.  319. 

As  to  disqualifications  of  jurors,  see  Laws,  1891, 
chap.  95,  sec.  2 ;  1  Thompson  on  Trials,  sec.  116,  and 
citations.  And  as  to  principle  of  practice  generally 
recognized  in  the  United  States,  see  Territory  v.  Yar- 
berry,  2  N.  M.  391;  Territory  v.  Anderson,  4  N.  M. 
(Gil.)  229;  Territory  v.  Baker,  Id.  275;  Wassum  v. 
Feeney,  121  Mass.  93;  Johns  v.  Hodges,  60  Md.  215. 

Appellant,  having  failed  to  inquire  as  to  the  age  of 
the  juror,  Jose  Dario  Aragon,  was  guilty  of  a  want  of 
diligence,  and  is  deemed  to  have  waived  objection  on 
that  account.  Watts  v.  Ruth,  30  Ohio  St.  32 ;  Hol- 
lingsworth  v.  Duane,  Wallace,  C.  C.  147;  Gillespie  v. 
State,  8  Yerg.  507;  Calhoun  v.  State,  4  Humph.  477. 

Unless  the  record  shows  that  the  trial  resulted  in 
an  unjust  verdict,  this  court  should  not  grant  a  new 
trial,  even  if  there  was  error  committed  in  the  court 
below.  1  Thomp.  on  Trials,  122,  and  note  2 ;  Brown 
V.  State,  60  Miss.  447. 

H.  B.  Fergusson,  special  assistant  to  United  States 
attorney. 

It  is  not  reversible  error  to  orally  instruct  in  part, 
unless  the  oral  portion  of  the  charge  is  preserved  by 
exception  duly  taken,  and  is  essentially  erroneous  and 
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prejudicial  to  defendant.  Leonardo  v.  Territory,  1  N. 
M.  291. 

Where  the  charge  as  a  whole  fairly  and  fully  sub- 
mits the  law  of  the  case,  judgment  will  not  be  reversed 
because  extracts  apart  from  their  connection  need  qual- 
ification.    Evanston  v.  Gunn,  99  U.  S.  660. 

Upon  the  subject  of  intent,  and  upon  the  law  relat- 
ing to  the  falsification  of  bank  books,  overthrowing  the 
position  of  counsel  for  defendant,  that  the  defendant 
was  shown  to  be  only  an  aider  and  abettor,  and  not 
the  principal,  see  U.  S.  v.  Allen,  47  Fed.  Rep.  696; 
U.  S.  V.  Mears,  42  Id.  599;  U.  S.  v.  Hughitt,  45  Id. 
47;  U.  S.  V.  Potter,  56  Id.  83;  U.  S.  v.  Britton,  107  U. 
S.  655;  U.  S.  V.  Lee,  12  Fed.  Rep.  816;  U.  S.  v.  Har- 
per, 33  Id.  471;  U.  8.  v.  Lee,  12  Id.  816;  U.  S.  v. 
French,  57  Id.  382;  U.  S.  v.  Work,  Id.  391. 

The  power  of  consolidation  is  a  power  inherent  in 
courts  at  common  law,  and  section  1024  is  merely 
enacting  the  common  law  for  the  benefit  of  the  circuit 
and  district  courts  of  the  United  States.  Putnam  v. 
Lyon,  32  Pac.  Rep.  492;  Pelzer  Mfg.  Co.  v.  Insurance 
Co.,  15  S.  E.  Rep.  562;  Russell  v.  Chicago  Tr.  &  Sav. 
Bank,  29  N.  E.  Rep.  37;  Mutual  Life  Ins.  Co.  v.  Hill- 
mon,  145  U.  S.  285,  and  cases  cited;  Grant  v.  Davis, 
31  N.  E.  Rep.  587,  and  cases  cited;  1  Am.  and  Eng. 
Encyclopedia  of  Law,  184a,  and  cases  cited ;  City  of 
Springfield  v.  Sleeper,  115  Mass.  587.  See,  also,  Pat- 
terson V.  Eakin,  87  Va.  49. 

As  to  the  proposition  that,  after  consolidation,  the 
case  is  tried  as  one  cause,  see  Mutual  Life  Ins.  Co.  v. 
Hillmon,  145  U.  S.  285;  Hiscox  v.  New  York  Stadts 
Zeiting,  23  N.  Y.  682;  30  Abb.  N.  C.  131;  23  Civil 
Prac.  R.  87;  Union  Pacific  R'y  Co.  v.  Jones,  49  Fed. 
Rep.  343. 

A  merely  statutory  disqualification,  and  one  not 
going  to  the  jurors'  competency  and  impartiality,  or  to 
his  character,  must  be  taken  advantage  of  before  trial, 
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and  can  not  be  for  the  first  time  objected  to  after  ver- 
dict. Kingv.  Sutton,  8  B.  &  C.  417;  1  Bish.  Crim. 
Prac,  sec.  923;  Brewer  v.  Jacobs,  22  Fed.  Rep.  217; 
United  States  V.  Gale,  109  U.  S.  65;  Queen  v.  Hep- 
burn, 7  Crancb,  297;  Hollingsworth  v.  Duane,  4  Dall. 
353;  United  States  v.  Baker,  3  Ben.  68;  Fisher  v.  Yo- 
der,  53  Fed.  Rep.  565.  See,  also,  Wassum  v.  Feeney, 
121  Mass.  93;  State  v.  Vogel,  22  Wis.  471;  State  v. 
Cosgrove,  16  Atl.  Rep.  900;  Williams  v.  State,  37  Miss. 
407;  Ryan  v.  Riverside  &  Oswego  Mills,  8  Atl.  Rep. 
246;  Trueblood  v.  State,  1  Tex.  App.  650;  John  v. 
Hodges,  60  Md.  215;  Burps  v.  State,  7  S.  E.  Rep.  88; 
Woodward  v.  Dean,  119  Mass.  297;  State  v.  Jackson, 
27  Kan.  581;  Croy  v.  State,  32  Ind.  384;  Simmons  v. 
McConneU's  Adm'r,  10  S.  E.  Rep.  (Va.)  838;  State  v. 
White,  68  N.  C.  158;  Green  v.  State,  59  Md.  123;  Sut- 
ton  V.  State,  20  S.  W.  Rep.  564;  Beck  v.  Thompson, 
7  S.  E.  Rep.  447;  Richards  v.  Moore,  15  Atl.  Rep.  119; 
Moore  v.  Brigham,  19  Pick.  368;  Seacord  v.  Burling, 
1  How.  Pr.  (N.  Y.)  175;  Daniel  v.  Guy,  23  Ark.  50; 
State  V.  Quarrel,  1  Am.  Dec.  637;  Orcutt  v.  Carpenter, 
4  Id.  722;  Leeper  V.  State,  14  S.  W.  Rep.  398. 

As  to  the  charge  of  the  court  as  to  the  duties  of 
the  comptroller  in  relation  to  national  banks,  and  the 
relation  of  reports  called  for  by  him  to  the  true  condi- 
tion of  the  bank,  see  United  States  v.  Fish,  24  Fed. 
Rep.  585;  United  States  v.  Allen,  47  Id.  696;  United 
States  V.  Harper,  33  Id.  4. 

As  to  the  claim  of  appellant  that  the  indictment 
charges  no  crime,  see  United  States  v.  Britton,  107  U. 
S.  955;  United  States  v.  Northway,  120  U.  S.  327. 

And  as  to  the  correctness  of  the  charge  upon  the 
subject  of  corroborating  evidence,  see  Whar.  Crim. 
Ev.,  sec.  442. 

Where  the  question  is  one  of  intent,  evidence  of 
other  and  extraneous  offenses  may  be  introduced  in  the 
trial  of   an  offense  where   such   extraneous   offenses 
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tend  to  illustrate  the  intent  with  which  the  offense  on 
trial  was  committed.  The  evidence  in  this  case  showed 
that  the  books  were  falsified  for  the  express  purpose  of 
falsely  swelling  the  showing  of  the  report.  Whar. 
Grim.  Ev.,  sec.  52;  3  Rice  on  Ev.  211;  State  v.  Ray- 
mond, 53  N.  J.  Law.  260;  Wood  v.  U.  S.,  16  Pet. 
342;  6  Am.  and  Eng.  Encyclopedia  Law,  p.  501;  4 
Id.  858. 

Smith,  C.  J. — The  appellant,  Stephen  M.  Folsom, 
was  indicted  in  the  district  court  for  the  Second  judi- 
cial district,  at  the  March  term,  1894,  upon  four  indict- 
ments, containing,  respectively,  four,  thirteen,  four, 
and  seventeen  counts.  The  first  indictment,  the  first 
six  counts  of  the  second  indictment,  the  third  indict- 
ment, and  the  first  ten  counts  of  the  fourth  indictment 
relate  to  alleged  false  entries  made  by  defendant,  as 
president  of  the  Albuquerque  National  Bank,  in 
reports  to  the  comptroller  of  the  currency  of  the  condi- 
tion of  said  bank  on  the  days  in  the  call  for  such 
reports  named;  and  the  remaining  seven  counts  in  each 
of  the  second  and  fourth  indictments  are  as  to  alleged 
false  entries  made  in  the  books  of  said  bank  as  of  its 
business  on  the  ninth  day  of  July,  1891,  the  seventh 
count  in  the  second  indictment  charging  the  same 
offense  as  the  eleventh  in  the  fourth  indictment,  and 
so  on  successively  to  the  thirteenth  count  in  the  second 
and  to  the  seventeenth  in  the  fourth  indictment,  mak- 
ing fourteen  counts  in  the  two  charging  only  seven 
offenses.  The  first,  second,  and  fourth  of  these  indict- 
ments were  on  the  motion  of  the  prosecution,  over  the 
objection  and  exception  of  the  defendant,  consolidated, 
and  directed  to  be  tried  as  one  case ;  and  the  defend- 
ant, stating  that  he  in  no  way  waived  his  exception  to 
the  consolidation  of  the  other  three,  moved  that  the 
third  be  consolidated,  which  was  ordered.  On  the 
four  indictments  thus  consolidated  as  one  case  the 
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defendant  was  put  on  trial,  and  at  the  close  of  the  tes- 
timony of  the  prosecution,  moved  for  an  instruction  of 
not  guilty  as  to  each  and  every  count,  which  motion 
was  sustained  as  to  all  counts  in  said  indictments  which 
related  to  false  entries  in  reports  to  the  comptroller; 
and  the  court,  permitting  the  prosecution  to  reopen  as 
to  alleged  false  entries  in  the  books  of  said  bank, 
denied  the  motion  of  defendant  as  to  those  counts.  In 
passing  upon  said  motions  and  in  the  instructions 
when  submitting  the  case  to  the  jury,  the  court 
instructed  that  no  testimony  as  to  alleged  false  reports 
was  to  be  considered  by  them,  except  that  they  might 
weigh  the  testimony  as  to  the  naking  of  the  reports  of 
the  bank's  business  as  of  July  9,  1891,  as  relating  to 
the  intent  of  the  defendant  in  making  such  false  entries 
on  the  books  of  the  bank  as  of  said  day,  if  they  should 
find  any  false  entries  were  so  made.  The  prosecution 
was  then  permitted  to  introduce  evidence  to  show  that 
a  report  for  the  bank's  business  of  said  July  9,  1891, 
was  called  for  by  the  comptroller.  The  testimony 
remaining  before  the  jury  for  their  consideration 
referred  to  the  corporate  existence  of  the  Albuquerque 
National  Bank  as  a  national  bank,  to  the  defendant  as 
its  president,  on  the  ninth  day  of  July,  1891,  and  sub- 
sequently, and  to  a  report  and  call  for  his  business  on 
said  day,  to  the  action  of  the  defendant,  after  such 
call,  causing  the  books  of  the  bank  to  be  changed  by 
the  insertion  of  items  in  the  business  of  said  ninth  day 
of  July,  1891,  six  of  said  items  being  set  back  from  the 
business  of  said  bank  on  the  eleventh  day  of  July, 
1891.  The  said  items  consisted  of  four  charges  against 
other  national  banks,  aggregating  $30,000,  and  a 
credit  to  another  national  bank  of  $7,000,  and  a  credit 
to  said  bank  of  certificates  of  deposit  of  $20,000,  all  of 
which  were  shown  by  undisputed  evidence  to  represent 
actual  transactions  of  said  bank,  occurring,  as  shown 
by  evidence,  to  be  as  of  said  July  11,  1891.     The  sev- 
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enth  item  related  to  the  entry  of  a  charge  against  the 
New  Mexico  Savings  Bank  &  Trust  Company  of 
$15,000,  as  to  which  there  was  proof  to  show  that 
defendant  directed  on  July  21,  1891,  a  clerk  of  his 
bank  to  insert  said  item  of  $15,000  in  the  day's  busi- 
ness of  July  9,  1891,  so  as  to  make  it  appear  that  said 
savings  bank  was  indebted  to  the  Albuquerque  National 
Bank  in  the  said  amount  of  $15,000.  The  said  defend- 
ant also  directed  the  said  clerk  to  make  counter  entries 
as  to  the  said  seven  entries  in  the  business  of  July  10, 
1891.  The  $15,000  item  represented  no  actual  trans- 
action. The  said  clerk  was  thereupon  directed  by  the 
said  president  to  prepare  a  report  for  transmission  to 
the  comptroller  of  the  business  of  the  bank  of  July  9, 
1891,  as  the  said  business  appeared  with  the  said  seven 
entries  so  placed,  as  heretofore  represented,  by  the 
direction  of  the  said  president  on  about  the  said  twen- 
ty-first day  of  July,  1891.  The  said  clerk  accordingly 
prepared  said  report,  which  was  duly  signed  by  the 
cashier,  and  attested  by  the  defendant  and  two  others 
as  directors  of  said  bank,  and  transmitted  in  due  course 
of  mail  to  the  comptroller  of  the  currency.  Defendant 
testified  in  his  own  behalf  that  he  made  arrangements 
in  Kansas  City  as  to  all  the  items  except  the  $15,000, 
relating  to  the  New  Mexico  Savings  Bank  &  Trust 
Company,  and  telegraphed  to  the  Albuquerque 
National  Bank  on  the  same  day,  upon  which  he  made 
said  arrangements  in  relation  thereto;  that,  when  he 
returned  home,  he  found  these  items  on  the  books  of 
the  bank  as  of  the  eleventh  day  of  July,  and  directed 
them  to  be  set  back  to  July  9, 1891,  because  he  believed 
that  the  arrangements  were  actually  consummated  on 
said  ninth  day  of  July;  that  he  didn't  remember  hav- 
ing any  connection  whatever  with  the  $15,000;  and 
that  he  had  given  the  said  clerk  no  direction  in  refer- 
ence thereto.  The  prosecution,  in  rebuttal,  put  in  evi- 
dence   letters    of   the    defendant    showing    that    no 
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arrangement  was  completed  as  to  said  six  items  until 
July  11,  the  said  defendant  not  having  arrived  in 
Kansas  City  until  July  10.  A  large  amount  of 
expert  and  documentary  evidence  was  introduced  relat- 
ing to  the  books  of  the  bank  and  its  business.  The 
case  was  argued,  and  instructions  given,  and  upon  the 
fourteen  counts  upon  which  the  case  was  submitted,  a 
verdict  of  guilty  was  returned  by  the  jury.  Motions 
for  a  new  trial  and  in  arrest  of  judgment  were  made 
and  overruled,  and  the  case  is  now  before  this  court 
upon  appeal  and  numerous  assignments  of  error,  relat- 
ing to  the  instructions  of  the  court,  to  the  disqualifica- 
tion of  two  jurors  upon  said  jury  by  virtue  of  their 
age,  to  the  action  of  the  court  in  permitting  the  prose- 
cution to  reopen  the  evidence  for  the  introduction  of 
testimony  as  to  a  demand  for  a  report  by  the  comp- 
troller, and  upon  the  further  ground  that  there  was  no 
testimony  to  support  the  verdict  of  the  jury.  Error  is 
also  claimed  as  to  the  action  of  the  court  in  consolidat- 
ing said  seven  indictments,  and  directing  trial  upon 
them  as  one  case.  In  considering  this  case,  we  will 
address  ourselves  to  the  assignments  of  error  in  an 
order  inverse  to  that  in  which  they  are  set  forth  in  the 
foregoing  statement. 

The  question  of  consolidation  of  indictments 
ceases,  in  oar  opinion,  to  be  a  practical  question  in 
this  case,  by  reason  of  the  court  below  instructing  the 
jury  to  consider  only  the  counts  relating  to  alleged 
false  entries  in  the  books  of  the  Albuquerque  National 
„        , ,  Bank,  and  directed,  and  there  was  accord- 

Making  false  en-  '  ' 

nauoSai^bank:^'  iDgly  rctumcd,  a  vcrdlct  of  not  guilty  as 
offer.es?n 2Se°'  to  thc  othcr  couuts.  The  fourteen  remain- 
indictmcnt.         j^^  couuts  wcrc,  iu  effect,  one  indictment. 

The  seven  charges  in  the  one  indictment  were  dupli- 
cated in  the  other  indictment,  which  amounts  to  a 
pleading  of  the  same  matter  twice.     The  instructions 
Vol.  7  n,  m— 35 
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carefully  guarded  the  defendant  from  all  prejudice  as 
to  said  unnecessary  pleading.  We  do  not,  however, 
desire  to  be  understood  as  intimating  that  any  error 
was  committed  in  the  order  of  consolidation,  or  in 
entering  upon  the  trial  of  said  four  indictments  as  one 
case.  The  offenses  charged  in  all  the  indictments  are 
of  a  like  nature,  and,  we  think,  could  have  been  pre- 
sented in  one  indictment.  One  of  the  indictments,  to 
which  there  was  no  demurrer  or  objection,  embraced 
the  only  two  classes  of  offenses  which  the  four  covered ; 
and  our  view  is  that  the  four,  being  consolidated, 
became  one  indictment  for  trial,  and  it  was  fully  within 
the  discretion  of  the  court,  both  to  avoid  unnecessary 
costs  and  undue  vexation  of  the  accused  by  multiplic- 
ity of  prosecutions,  to  require  only  one  trial  upon  all 
the  charges  on  three  of  the  indictments  which  were,  on 
motion  of  the  prosecution,  consolidated,  together  with 
the  fourth,  added  on  motion  of  the  defendant. 
This  discussion  we  consider  to  have  been  definitely  set- 
tled in  Mutual  Life  Insurance  Co.  v.  Hillmon,  145  U. 
S.  285.  See,  also,  section  1024  of  the  United  States 
Revised  Statutes,  which  we  consider  in  operation  in 
this  territory  in  the  trial  of  cause  arising  under  the 
laws  of  the  United  States, 

In  this  connection  we  may  briefly  advert  to  the 
contention  of  appellant's  counsel  that,  because  of  the 
limitation  of  two  years,  as  prescribed  by  the  territorial 

Limitation:  jut-     Statute,  tO  this  claSS  of  OffcUSCS,  iustcad  of 

isdiction.  three  years,  as  fixed  by  the  laws  of  the 

United  States,  this  offense  is  barred.  We  think  that 
our  conclusion,  heretofore  set  forth,  that  section  1024, 
Revised  Statutes,  applies  to  trials  of  causes  arising 
under  the  laws  of  the  United  States,  leads  to  the  further 
conclusion  that  the  United  States  limitation  law  gov- 
erns him,  rather  than  that  of  the  territory.  We  are 
also  of  the  opinion  that,  in  any  event,  the  territorial 
law  would  not  apply  in  this  case,  as  the  jurisdiction  of 
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the  district  courts  in  trying  offenses  of  this  character  is 
as  separate  and  distinct  from  the  jurisdiction  in  trying 
territorial  causes  as  is  the  jurisdiction  of  state  courts 
and  United  States  courts  held  within  the  states.  This 
contention  of  appellant,  therefore,  can  not  be  sus- 
tained. 

As  to  the  exception  that  there  is  no  evidence  to 
support  the  verdict,  we  think  that,  for  so  voluminous 
a  record  as  is  presented  for  our  consideration,  the  tes- 
timony is  reduced  to  a  narrow  compass,  and  presents  a 
direct  issue  of  alleged  false  entries  made,  by  direction 
of  defendant,  in  the  books  of  said  bank,  and  that  the 
jury's  verdict  is  abundantly  supported. 

The  objection  that  there  was  illegal  evidence 
admitted  refers,  we  take  it,  from  the  able  and  elabo- 
rate brief  of  counsel  for  appellant,  to  the  testimony 

introduced  on  the  trial  relating  to  the 

EVIDSNCB.  " 

making  of  false  entries,  which  testimony 
the  court  instructed  the  jury  they  must  disregard ;  and, 
upon  the  counts  relating  thereto,  the  court  directed  an 
acquittal.  No  specific  evidence  is  objected  to,  and,  if 
illegal  evidence  relating  to  such  matters  was  allowed,  it 
could  not,  under  the  instructions  of  the  court,  have  been 
considered  by  the  jury.  The  jury  were  allowed  to  weigh 
the  facts  that  a  report  of  the  condition  of  the  bank  as  of 
July  9,  1891,  was  called  for  by  the  comptroller,  and 
that  such  report  was  prepared  and  transmitted,  the 
said  evidence  being  allowed  as  indicating  the  intent  of 
the  defendant  in  making  false  entries  in  the  books  as 
of  said  ninth  day  of  July,  1891 ;  and  we  do  not  see  any 
error  in  the  admission  of  such  testimony  for  such  pur- 
pose. 

The  alleged  error  in  reopening  the  case  for  the 
introduction  of  evidence  as  to  the  call  for  a  report  is 
not  well  taken,  as  we  are  of  the  opinion  that  this  mat- 
ter was  within  the  discretion  of  the  court  below,  and  is 
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REOPENING  of  ^^*  reviewable  here,  unless  the  discretion 
tTn*orclT/cnc"eV  be  abused,  and  we  do  not  recognize  any 
instructions.        migtakc  upon  this   point.     Nor  does  it 

appear  that  the  court  below,  in  making  more  explicit 
its  instructions,  affected  the  rights  of  the  defendant 
prejudicially. 

There  are  numerous  exceptions  urged  to  the 
instructions  of  the  judge  who  tried  the  case,  relating 
mainly  to  those  involving  the  intent  of  the  defendant 
in  directing  said  entries  as  of  July  9, 1891.  It  is  claimed 
for  appellant  that  the  charge,  as  a  whole,  was  unfair  to 
the  defendant,  and  in  that  connection  it  is  stated  that 
the  commendation  indulged  in  by  the  court  as  to  the 
wisdom  of  the  law  under  which  the  indictment  was 
found,  and  its  extended  remarks  as  to  reports  to  the 
comptroller  of  the  currency  and  the  penalties  for  non- 
compliance or  wrong  compliance  with  demands  for 
such  reports,  were  prejudicial  to  the  defendant.  We 
can  not  agree  with  the  criticism  suggested,  as  it  is  the 
duty  of  the  court  and  of  the  jury  to  maintain  the  law, 
and  it  is  the  right  of  the  court  to  apprise  the  jury  as  to 
the  law  and  its  purpose ;  and  inasmuch  as  the  testimony 
tended  to  show  that  the  making  of  reports  had  an 
intimate  connection  with  the  making  of  alleged  false 
entries  in  the  books,  and  that  these  false  entries  were 
made  to  meet  the  demand  for  such  reports,  it  was  the 
duty  of  the  court  to  fully  explain  the  purpose  for  which 
said  reports  were  called.  The  instructions  of  the  court 
on  these  points  were  lengthy,  but  it  is  not  easy  to  see 
that  they  could  have  been  less  elaborate  and  yet  present 
satisfactorily  the  features  they  covered  in  connection 
with  the  trial. 

Returning  to  the  instructions  regarding  intent,  we 
find  that  precedents  are  numerous  in  the  federal  courts 
in  cases  of  prosecutions  for  making  false  entries  and 
embezzlement  by  oflficers  of  national  banks  which  not 
only  fully  sustain  the  instructions  given  in  this  case, 
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but  go  far  beyond  the  views  enunciated  by 

Instructions.         ,,       i.   •    i    •     j  mi-  ^     j  •       •       a. 

the  trial  judge.  Thus,  we  find  in  instruc- 
tions to  the  jury  by  Jackson,  J.  (now  on  the  bench  of 
the  supreme  court  of  the  United  States),  in  U.  S.  v. 
Harper,  33  Fed.  Rep.  471,  that  the  conclusion  of  guilty 
intent  is  drawn  from  the  fact  of  a  willful  and  inten- 
tional doing  of  a  wrongful  act,  and  that  it  devolves  on 
the  defendant  to  show  that  it  is  excusable.  In  U.  8. 
V.  Graves,  53  Fed.  Eep.  634,  in  U.  S.  v.  Lee,  12  Fed. 
Rep.  816,  and  in  U.  S.  v.  Means,  42  Fed.  Rep.  599,— all 
instances  of  instructions  to  juries  in  false  entry  and 
embezzlement  cases, — it  is  held  that  every  one  is  pre- 
sumed to  intend  the  legitimate  consequences  of  his  acts, 
and  that,  if  he  willfully  and  intentionally  does  a  wrong- 
ful deed,  he  will  not  be  permitted  to  say  that  there  was 
innocent  intent.  In  the  case  at  bar  the  defendant  was 
permitted  to  testify  that  his  acts  were  not  committed 
with  any  wrongful  intent,  and  the  court  below  strongly 
cautioned  the  jury  that,  if  they  found  there  was  an 
honest,  unintentional  mistake,  the  defendant  should  be 
acquitted.  The  cases  from  California  relied  on  so 
strongly  by  appellant's  counsel  do  not,  in  our  opinion, 
sustain  their  contention.  It  appears  that  in  People  v. 
Ribolsi,  89  Cal.  498,  the  court  held  that  it  was  error  to 
instruct  in  the  case  under  consideration  that  when  the 
doing  of  the  act  which,  if  coupled  with  a  guilty  intent, 
would  be  a  violation  of  law,  is  proven,  the  burden  of 
showing  the  act  to  have  been  done  without  guilty 
intent  is  thrown  upon  the  accused;  and  in  its  decision 
the  supreme  court  approved  the  principle  announced 
by  the  court  below,  the  error  being  that  it  was  not 
applicable  to  the  case  at  bar.  Thus  in  the  case  of  buy- 
ing stolen  goods,  knowing  them  to  have  been  stolen, 
with  certain  intents  mentioned  in  the  statute,  the 
supreme  court  declared  that  the  way  in  which  the 
instruction  was  given  misled  the  jury  into  presuming 
guilty  intent  from  buying  goods  knowing  them  to  have 
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been  stolen,  while  the  statute  drew  the  conclusion  of 
guilty  intent  from  the  proof  of  other  facts  showing  the 
specific  intent,  set  forth  in  the  statute  itself.  People  v. 
Perini,  94  Cal.  573,  was  a  case  exactly  similar,  and  the 
court  merely  referred  to  People  v.  Ribolsi  in  reversing 
the  lower  court.  All  the  other  cases  cited  by  counsel 
tend  to  support  the  principle  that  the  burden  of  proof 
never  shifts  to  the  defendant  to  establish  the  facts 
from  which  intent  can  be  inferred  by  the  jury,  but  do 
not  touch  the  question  of  guilty  intent  inferrable  from 
facts  satisfactorily  established.  In  the  case  now  under 
consideration  the  court  instructed  that,  if  the  jury 
believed  beyond  a  reasonable  doubt  that  the  wrongful 
act  had  been  intentionally  committed,  prima  facie,  but 
not  conclusively,  a  guilty  intent  existed.  This  princi- 
ple we  regard  as  sound  in  law.  We  have  considered 
with  care  the  instructions  as  a  whole,  and  approve  them 
as  a  fair  and  full  exposition  of  the  law.  There  may  be 
inaccuracies  in  some  respects,  but  we  can  not  conclude 
that  defendant  was  prejudiced,  or  that  his  legal  rights 
were  in  the  least  unfavorably  aflfected. 

It  is  urged  most  vigorously  by  counsel  for  appellant 
that  a  new  trial  should  have  been  granted,  upon  the 

Disqualification    grOUUd  that  tWO  of  thc  jUrOrS  OU  thc  paUCl 

nlw*triiir°"*     were  disqualified,  because  they  were  over 

the  age  of  sixty  years.  The  record  shows 
that  the  disqualification,  if  it  in  fact  existed,  was 
brought  to  the  attention  of  the  court  in  the  motion  for 
a  new  trial,  accompanying  which  were  the  affidavits  of 
appellant  and  his  counsel  and  of  other  parties  claiming 
to  be  cognizant  of  the  ages  of  the  jurors  Jose  Dario 
Aragon  and  Jose  Rafael  Sanches  y  Sedillo,  together 
with  extracts  from  the  baptismal  church  register  of  the 
old  Albuquerque  Catholic  church,  pretending  to  be  the 
record  of  the  ages  of  the  said  persons.  It  appears  in  the 
affidavits  of  appellant  and  his  counsel  that  neither  knew 
of  any  disqualification  of  said  jurors  at  the  time  the  said 
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jury  was  impaneled;  that  they  relied  upon  the  examina- 
tion of  the  persons  accepted  at  the  opening  of  the  term 
of  the  court  as  to  their  qualifications,  and  were  ignorant 
of  the  status  of  any  of  the  said  jurors;  but  that,  during 
the  progress  of  the  trial  of  this  case,  one  of  the  coun- 
sel ^^received  a  vague  suggestion''  that  possibly  Aragon 
was  over  sixty  years  of  age ;  but  that  both  counsel  were 
so  closely  occupied  with  the  trial  that  they  had  no 
opportunity  or  time  to  investigate  the  matter,  and 
obtained  no  information  until  after  the  verdict  had 
been  rendered.  It  was  also  shown  that  Aragon  had 
already  testified  in  the  United  States  court  of  private 
land  claims  that  he  was  over  sixty  years  of  age.  It 
appears  as  to  Sanches  that  the  name  given  in  the  bap- 
tismal certificate  is  that  of  Jose  Rafael  Eef  ugio  Querino^ 
son  of  Gabriel  Sanches  and  Juana  Sedillo.  Two  wit- 
nesses, claiming  to  be  older  than  Sanches,  stated  that 
he  is  the  son  of  Gabriel  Sanches  and  Juana  Sedillo,  and 
they  believe  him  to  be  more  than  sixty  years  of  age, 
but  they  do  not  pretend  to  state  exactly  the  age  of 
Sanches;  one  placing  it  at  sixty-seven  or  sixty-eight 
and  the  other  at  sixty-three.  If  the  baptismal  certifi- 
cate refers  to  the  juror  under  consideration,  he  was  at 
the  time  of  the  trial  in  his  sixty-eighth  year,  and  it 
would  seem  that  such  an  advanced  age  would  naturally 
have  excited  inquiry.  It  is  shown  by  the  record  that 
inquiry  of  Sanches  as  to  his  age  was  made  by  counsel 
for  defendant,  and  he  said  that  he  was  fifty-six  years 
old.  Aragon,  it  seems,  was  not  asked  as  to  his  age. 
The  tpregoing  facts  as  to  the  ages  of  these  jurors  neces- 
sitates the  determination  by  this  court  of  the  question 
whether  the  disqualification  of  jurors  not  challenged 
at  the  time  of  their  selection,  either  through  lack 
of  knowledge  or  intentional  omission,  can  be  taken 
advantage  of  after  verdict.  We  are  not  without  author- 
ity upon  this  subject  by  the  decisions  of  this  court.  In 
Anderson  v.  Territory,  4  N.  M.  232,  and  Territory  v. 
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Baker,  4  N.  M.  275,  it  was  decided  that  alienage, 
though  a  disqualification  under  the  statute  then  in 
existence,  was  such  a  species  of  disqualification  as  could 
not  be  taken  advantage  of  after  verdict,  it  being  a  cause 
for  challenge.  Aliens  do  not  belong  to  that  class  of 
persons  liable  to  be  summoned  as  jurors,  the  policy  of 
the  law  being  to  make  such  persons  ineligible  because 
of  their  noncitizenship ;  while  persons  over  the  age  of 
sixty  years,  formerly  merely  exempt,  can  not  now  be 
regarded  as  incompetent,  except  in  the  interest  of  the 
public.  This  court  distinctly  held  in  Anderson  v.  Ter- 
ritory that  the  accused  should  proceed  by  challenge  to 
prevent  an  alien  being  retained  on  the  panel  to  try  him 
before  he  could  be  heard  after  verdict  to  object  to  the 
verdict  because  of  such  alienage.  If  noncitizenship  is  not 
such  disqualification  as  to  vitiate  a  verdict,  it  is  illogical 
to  contend  tfcat  any  disqualification  of  an  intelligent 
citizen,  whether  such  disqualification  be  express  or  im- 
plied, should  produce  that  result.  That  age  of  itself, 
unaccompanied  by  any  impairment  of  the  intellect, 
should  create  incompetency  for  jury  service,  seems 
irrational ;  and  it  must  be  conceived  that  the  statutory 
dictum  proscribing  such  persons  must  have  been 
induced  by  consideration  in  the  interest  of  the  territory, 
without  reference  to  its  eflEect  upon  the  accused. 

It  appears  that  one  of  the  counsel  in  this  case  for 
the  defendant  had  been  advised  that  one  of  the  jurors 
exceeded  the  limitation  of  years  fixed  by  the  statute, 
but  they  did  not  regard  this  suggestion  of  suflBcient 
moment  to  bring  it  to  the  attention  of  the  courts  or  to 
object  to  further  proceedings  in  the  trial,  upon  the 
ground  that  the  said  juror  was  incompetent  because  of 
his  age.  It  may  be  that  counsel  did  not  regard  the  age 
of  the  juror  as  material ;  and,  in  the  absence  of  evi- 
dence to  establish  with  absolute  certaintv  that  the  said 
Sanches  was  objectionable  in  this  respect,  the  court, 
in  the  interest  and  promotion  of  justice,  may  well  have 


Sept.  1894]     United  States  v.  Folsom.  553 

regarded  it  in  the  same  way.  But  little  reliance  can  be 
placed  upon  the  ex  parte  statement  of  the  two  old  men 
as  to  the  age  of  Sanches,  as  against  his  own  oath;  and 
it  would  be  a  dangerous  precedent  to  encourage  the  pro- 
curement of  affidavits  to  annul  a  verdict  not  objection- 
able upon  the  merits  of  the  case.  Whether  the  child 
who  was  baptized  in  1826  under  the  name  of  Jose  Ra- 
fael Refugio  Querino  Sanches  was  the  juror  of  said 
name  in  part  might  properly  cause  the  court  below  to 
entertain  such  a  doubt  upon  the  question  as  to  require 
it  to  refuse  a  new  trial  upon  the  ground  of  the  alleged 
defect  in  this  juror,  in  the  absence  of  any  provision, 
claim,  representation,  or  proof  that  the  rights  of  the 
defendant  were  affected  prejudicially  in  the  least  by  the 
fact  that  the  said  Sanches  was  a  juror.  It  is  established 
by  overwhelming  preponderance  of  authority  that  the 
disqualification  of  petit  jurors  must  be  taken  advantage 
of  by  challenge,  upon  the  theory  that  proper  diligence 
on  the  part  of  the  acused  can  ascertain  the  status  of  the 
jurors  offered  in  all  respects,  and  that  a  failure  to  chal- 
lenge for  cause  is  an  omission  that  amounts  to  a  waiver 
of  objection,  even  though  the  juror  was  within  the  stat- 
utory proscription,  unless  it  should  appear  that  such 
disqualification  would  operate  injuriously  to  the  accused 
in  the  rendition  of  the  verdict.  The  law  seems  to  be 
that  neither  alienage,  age,  nor  other  such  disqualifi- 
cation can  vitiate  a  verdict;  and,  unless  it  can  be  shown 
that  these  conditions  result  in  some  injury  to  the 
accused,  they  can  not  be  asserted  after  verdict  as  a  rea- 
son for  setting  it  aside.  We  are  of  the  opinion  that 
the  disqualifications,  whether  specified  in  express  terms 
by  statute  or  implied  by  the  designation  of  a  particular 
class  as  eligible  for  jurors,  are,  in  efifect,  the  same;  and 
inasmuch  as  it  is  not  disputed  seriously  that  the  latter 
class  are  ineligible  only,  and  not  incompetent,  we  can 
not  appreciate  the  reason  for  any  severer  rule  against 
the  other.   Public  policy  induces  the  exclusion  of  both, 
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and  the  considerations  that  have  prevailed  with  the 
courts  to  construe  the  law  as  to  one  are  not  less  appli- 
cable to  the  other.  Both  are  competent  to  serve  if  not 
objected  to  at  the  proper  time;  and  the  interests  of  the 
public  that  prevent  the  defeat  of  a  trial,  and  the  annul- 
ling of  a  verdict,  because  of  the  disqualification  implied^ 
should  be  equally  protected  against  such  consequences 
when  the  disqualification  is  in  terms  expressed.  In 
either  case  prejudice  shown  would  be  properly  ground 
for  a  new  trial,  and  in  either  case  the  absence  of  it 
must  remove  all  valid  ground  of  objection  to  the  ver- 
dict. The  application  of  these  principles  to  the  case 
under  consideration  approves  the  action  of  the  court 
in  refusing  to  grant  a  new  trial  upon  the  ground  of  the 
disqualification  of  the  two  jurors,  and  in  passing  judg- 
ment upon  the  verdict,  so  well  supported  by  the  evi- 
dence, properly  submitted  to  the  jury.  It  is  not 
deemed  essential  to  a  proper  consideration  of  the  mer- 
its of  this  case  to  pass  upon  the  the  multiplicity  of 
False  entries:  crrors  assigucd,  as  wc  are  impressed  that 
intent:  verdict.    ^^^  j^^y^  ^^  finding  that    falso    entries 

were  made  with  the  intent  alleged  in  the  indictment,  is 
sustained  by  the  testimony  of  the  defendant  that  the 
said  entries  were  made  under  his  direction,  with  the 
knowledge  on  his  part,  as  shown  by  the  evidence,  that 
they  were  not  transactions  of  the  day  on  which  they 
were  entered  in  the  books  of  the  bank.  Judgment  of 
lower  court  affirmed. 

Freeman,  Fall,  and  Laughlin,  JJ.,  concur. 


[No.  580.    September  4,  1894.] 

UNITED  STATES  OF  AMERICA,  Appellees,  v. 
MANUEL  GOMEZ,  Appellant. 

Criminal  Law — Jurors,  Objections  to  Qualifications  of — Must  br 
Made  When. — An  objection  to  the  qualification  of  a  jaror,  on  the 
fi^ound  of  over  age,  to  be  available,  mast  be  made,  by  challenge, 
before  verdict.    United  States  v.  Folsom,  page  532,  ante. 
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Appeal  from  a  ju'dgment  of  the  First  Judicial  Dis- 
trict Court,  convicting  defendant,  the  clerk  of  a  school 
district,  for  a  violation  of  the  United  States  election 
laws,  in  "hindering,  delaying,  and  obstructing"  certain 
persons  from  voting  at  a  general  election  held  for  elect- 
ing a  delegate  to  congress,  by  neglecting  and  refusing 
to  receive  poll  taxes,  required  to  be  paid  by  them  in 
qualifying  as  voters.     Affirmed. 

The  facts  are  more  fully  stated  in  the  opinion  of 
the  court. 

Catron  &  Spiess  and  Benjamin  M.  Reed  for 
appellant. 

BRIEF  OF  CATRON  &  SPIESS. 

Under  such  a  statute  as  that  contained  in  the  first 
section  of  the  jury  law,  chapter  95,  laws  of  1891,  the 
authorities  are  not  uniform  as  to  whether,  after  trial 
and  verdict,  a  defendant  in  a  criminal  case  can  raise 
an  objection  to  the  qualifications  of  jurors,  with  effect, 
upon  a  motion  for  new  trial.  But  no  authorities  are 
to  be  found  holding  that,  under  such  a  provision  as 
that  in  the  second  section  of  said  law,  the  objection 
would  not  be  good  after  verdict.  That  section  declares 
a  positive  and  absolute  disqualification,  and  there  is 
nothing  to  be  found  in  any  case,  where  the  objection 
was  held  bad,  to  conflict  with  the  position  that  a  posi- 
tive and  absolute  disqualification  entitles  the  defendant 
to  a  new  trial,  as  a  matter  of  right,  and  that  there  is  a 
distinction  to  be  drawn  between  such  a  disqualification 
and  one  which  is  a  mere  ground  of  challenge.  Hardy 
V.  Sprowl,  32  Me.  312 ;  Mabray  v.  State,  14  So.  Eep. 
(Miss.)  267.  See,  also.  Chase  v.  People,  40  111.  355- 
357;  State  V.  Jackson,  27  Kan.  583,  584-586;  Briggs 
V.  Town  of  Georgia,  15  Vt.  71,  72;  State  v.  Groome, 
10  Iowa,  316;  State  v.  Davis,  12  R.  I.  493;  Hill  v. 
The  People,  16  Mich.  355 ;  Cohron  v.  State,  20  Ga. 
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752 ;  Burrows  v.  State,  33  Id.  406 ;  State  v.  Nash,  13 
So,  Rep.  (La.)  734. 

In  the  cases  of  Williams  v.  State,  37  Miss.  409, 
and  George  v.  State,  39  Id.  591,  which  appear  at  first 
glance  to  be  strongest  against  the  correctness  of  the 
above  proposition,  the  language  used  would  seem  to 
indicate  that  the  statute  of  the  state  declared  a  positive 
and  absolute  disqualification  of  a  juror,  and  is  therefore 
misleading,  and  the  force  of  the  decision  in  Wassum  v. 
Feeney,  121  Mass.  94,  is  greatly  weakened  by  the  fact 
that  the  statute  of  that  state  is  not  at  all  analogous  to 
ours,  which  provides  that  certain  persons  shall  be  abso- 
lutely disqualified  to  serve  assurors.  Pub.  Stat.  Mass. 
1882,  sec.  994. 

The  distinction  has  been  plainly  drawn  between 
an  exemption  from  jury  service  and  a  disqualification, 
and  it  has  been  distinctly  held  that  one  who  is  exempt 
is  not  disqualified.  State  v.  Cosgrove,  16  Atl.  Rep. 
(R.  I.)  900. 

BRIEF  OF  MR.  REED. 

The  court  erred  in  holding  that  a  Federal  statute 
had  been  violated  by  defendant,  and  that  Benedicto 
Lopez  had  been  prevented  from  voting  through  defend- 
ant's action.  The  territorial  statute  then  in  force  pro- 
vided that  it  shall  be  the  duty  of  '*the  clerks  of  the 
several  school  districts''  to  collect  the  poll  tax,  and 
that  '4t  shall  be  illegal  for  any  person  to  vote  at  any 
election  who  has  not  paid  his  poll  tax  for  the  current 
year"  (sec.  36,  ch.  25,  Laws,  1891)whilethe  indictment 
is  based  on  section  5506,  United  States  Revised  Statutes. 

The  United  States  failed  to  prove  that  defendant 
used  any  ''unlawful"  means,  if  he  did  actually  commit 
the  offense  charged,  the  defendant  not  then  and  there 
officiating  under  any  federal  statute.  But,  even  if  he 
had  been  so  officiating,  he  could  not  have  violated  the 
statute  upon  which  the  indictment  is  founded  (sec.  5506, 
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TJ.  S.  Rev.  Stat.),  that  statute  being  unconstitutional 
and  void.  15  Amend.  U.  8.  Const. ;  United  States  v. 
Reese  etal.,  92  U.  S.  214. 

If  Lopez  had  been  a  qualified  voter,  he  would  have 
been  entitled  to  vote  by  merely  going  before  the  officers 
of  election  and  presenting  to  them  his  affidavit,  as 
required  by  the  federal  statute,  regardless  of  the  pre- 
requisites prescribed  by  the  territorial  law.  Sees.  2007, 
2008,  U.  S.  Rev.  Stat. 

Any  officer,  or  person,  having  official  duties  to 
perform,  '  Vho  by  threats,  or  by  any  unlawful  means, 
hinders,  delays,"  etc.,  any  citizen  from  complying  with 
any  statute  requiring  certain  things  to  be  done,  as  a 
prerequisite  to  voting,  is  not  liable  to  a  criminal  prose- 
cution, but  only  to  forfeit  a  sum  of  money  to  the  per- 
son aggrieved,  to  be  recovered  in  a  civil  action.  Sees. 
2005,  2006,  2009,  U.  S.  Rev.  Stat.;  6  Am.  and  Eng. 
Encyclopedia  of  Law,  444,  445;  McKay  v.  Campbell, 
1  Sawy.  374;  Seeley  v.  Koox,  2  Woods,  368. 

In  this  case,  even  if  defendant  had  been  an  election 
officer,  he  did  not  violate  any  law,  by  telling  Lopez  and 
Lobato  that  he  had  no  receipt  blanks,  but  would  have 
them  the  next  day.     Seeley  v.  Koox,  2  Woods,  368. 

It  was  not  known  to  the  defendant,  or  his  attorney, 
that  the  juror,  Encinas,  was  over  sixty  years  of  age 
until  after  the  verdict  was  rendered.  Under  such  cir- 
cumstances, the  defendant's  right  to  a  full  and  legal 
jury  could  not  be  waived.  Thompson  &  Merriam  on 
jurors,  sees.  302,  303. 

A  disqualified  juror  vitiates  the  verdict.  United 
States  V.  Hammond,  2  Woods,  197. 

J.  B.  H.  Hemingway,  United  States  district  attor- 
ney, for  the  United  States. 

The  defendant  having  failed  to  inquire  as  to  the 
age  of  the  juror,  Encinas,  was  guilty  of  a  want  of  dili- 
gence in  respect  thereto,  and  must  be  deemed  to  have 
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waived  objection  on  that  account.  Watts  v.  Ruth,  30 
Ohio  St.  32;  HoUingsworth  v.  Duane,  Wallace,  0.  C. 
147 ;  Gillespie  v.  State,  8  Yerg.  507 ;  Calhoun  v.  State, 
4  Humph.  477. 

Whether  the  objection  be  for  alienage,  nonresi- 
dence,  over  age,  under  age,  relationship,  prejudicial 
opinion,  or  any  other  cause,  the  principle  of  the  de- 
cisions, which  declare  that  such  objectioij  is  no  ground 
for  a  new  trial  when  made  for  the  first  time  after  ver- 
dict, if  it  might  have  been  made  in  impaneling,  is  the 
same — ^that  it  comes  too  late.  1  Thomp.  on  Trial,  sec. 
116,  and  cases  cited  in  note.  See,  also,  Territory  v. 
Yarberry,  2  N.  M.  451;  Territory  v.  Anderson,  4  N. 
M.  (Gil.)  229;  Territory  v.  Baker,  4  Id.  275;  Wassum 
V.  Feeney,  121  Mass.  93 ;  Johns  v.  Hodges,  6  Md.  215, 
45  Am.  Rep.  722;  In  Rex  v.  Sutton,  8  Barn.  &  Cress. 
417. 

The  cases  of  U.  S.  v.  Fries,  3  Dall.  (IT.  S.)  515; 
State  V.  Hopkins,  1  Bay  (S.  C),  372;  Pierce  v.  Bush, 
3  Bibb  (Ky.),  347;  Vance  v.  Haslett,  4  Bibb  (Ky.J, 
91,  and  Herndon  v.  Bradshaw,  Id.  45,  cited  in  the  note 
to  section  116,  1  Thompson  on  Trials,  were  cases  in 
which  a  juror  had  expressed  bias  before  being  im- 
paneled ;  and,  that  not  being  known  at  the  time  of  the 
impaneling,  the  objection  was  made  after  verdict,  and 
a  new  trial  granted ;  but  it  does  not  appear  that  the 
party  failed  to  examine  the  juror  on  the  voir  dire  as  to 
his  bias ;  and  as  to  the  Georgia  cases  cited  by  Thomp- 
son, where  new  trials  were  granted  on  objections  to 
jurors,  first  advanced  after  verdict,  see  Cohron  v.  State, 
20  Ga.  753. 

The  case  of  Eastman  v.  Wright,  4  Ohio  St.  156, 
also  cited  by  Thompson  to  sustain  that  proposition, 
supports  the  contrary  view,  holding  that  it  must  appear 
that  neither  the  defendant  nor  his  counsel  had  any 
knowledge  of  the  disqualification  of  the  juror,  and 
could  not,  by  the  use  of  diligence,  have  made  the  objec- 
tion by  challenge. 
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The  appellant,  having  failed  to  file  affidavits  of 
himself  and  counsel  that  neither  of  them  had  any. 
knowledge  of  the  over  age  of  the  juror,  Encinas,  when 
he  was  accepted,  has  not  put  himself  in  a  position  to 
invoke  the  discretion  of  the  court  to  grant  him  a  new 
trial.  1  Thompson  on  Trials,  sec.  116,  pp.  121,  122, 
and  note  1,  p.  122;  Brown  v.  State,  60  Miss.  447. 

The  record  does  not  show  that  the  trial  resulted 
in  an  unjust  verdict,  and  a  new  trial  will  not  be  granted. 
1  Thompson  on  Trials,  p.  122. 

The  distinction  drawn,  by  the  counsel  for  appel- 
lant, between  the  cases  founded  upon  statutes  which 
declare  a  disqualification  in  terms,  and  those  based 
upon  statutes  which  only  expressly  declare  the  qualifi- 
cations, and  leave  the  disqualifications  to  implication, 
is,  in  practical  effect,  a  distinction  without  a  difference. 
*^That  which  is  implied  in  a  statute,  is  as  much  a  part 
of  it  as  what  is  expressed.     1  Kent,  Com.  162. 

The  examination  of  the  jurors  by  the  court  below 
as  to  their  qualifications  did  not  relieve  the  defendant 
from  the  duty  of  examining  them  on  the  voir  dire. 
Brewer  v.  Jacobs,  22  Fed.  Rep.  242. 

Laughlin,  J. — The  appellant,  Manuel  Q-.  Gomez, 
was  indicted  by  the  United  States  grand  jury  for  the 
First  judicial  district  court  for  the  territory  of  New 
Mexico,  at  the  January,  A.  D.  1893,  term  of  said 
court,  under  the  provisions  of  section  5506  of  the  Re- 
vised Statutes  of  the  United  States,  charging,  in  sub^- 
stance,  that  he,  being  the  clerk  of  school  district  num- 
ber 2,  in  Taos  county.  New  Mexico,  neglected  and 
refused  to  receive  the  poll  taxes  of  Benedicto  Lopez  and 
Jose  A.  Santistevan,  who  were  entitled  to  vote  at  the 
general  election  held  on  the  eighth  day  of  November, 
A.  D.  1892,  upon  the  payment  of  their  poll  taxes,  which 
they  had  the  right  to  pay,  and  offered  to  pay,  to  the 
defendant  and  appellant  within  the  time  allowed  by 
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law;  and  at  the  May,  1894,  term  of  said  court,  the 
defendant  was  arraigned,  entered  a  plea  of  not  guilty, 
and  was  tried  upon  the  indictment;  and  the  jury  found 
the  defendant  guilty,  and  so  returned  a  verdict,  where- 
upon the  defendant  filed  motions  for  a  new  trial  and  in 
arrest  of  judgment,  both  of  which  motions  were  denied 
and  overruled,  and  the  court  passed  judgment  on 
defendant,  and  fixed  his  punishment  at  the  term  of  two 
months'  confinement  in  the  New  Mexico  penitentiary, 
and  sentenced  him  accordingly,  from  all  of  which 
rulings  and  judgment  of  the  court  below,  the  defend- 
ant brought  his  case  here  by  an  appeal. 

The  appellant  assigns  as  error  eight  grounds,  only 
one  of  which  it  is  necessary  for  the  disposition  of  this 
Objections  to  ^^^c  to  cousider,  aud  it  is  as  foUows,  to 
f^r'^ls^'^urt."^  wit:  '^5.  The  court  erred  in  holding  that 
made,  when.  Vcutura  Euciuas,  although  over  sixty 
years  of  age  at  the  time  of  trial,  was  a  qualified  juror 
to  try  the  case."  In  support  of  this  proposition,  appel- 
lant filed  affidavits  of  Pedro  Sanches  and  Simon  Segura 
to  the  effect  that  the  juror,  Ventura  Encinas,  had  on 
the  twenty-eighth  day  of  May,  1894,  which,  as  it  appears 
from  the  record,  was  the  second  day  of  the  term  of 
court  at  which  appellant  was  convicted,  and  a  day  or 
two  before  the  case  was  tried,  told  them,  said  Sanches 
and  Segura,  that  he,  the  said  juror,  was  summoned  as 
a  United  States  petit  juror  for  that  term,  but  that  he 
could  not  serve,  for  the  reason  that  he  was  over  sixty 
years  of  age.  It  appears  from  this  that  the  juror  did 
not  make  any  secret  as  to  his  age,  and  that  he  did  not 
make  any  effort  to  deceive  anyone  as  to  the  fact  that 
he  was  over  sixty  years  of  age  at  that  time.  The 
objection  to  the  juror's  qualification,  if  any  such  existed, 
was  not  seasonable.  It  came  too  late.  It  should  have 
been  taken  advantage  of  by  challenge,  and  before  ver- 
dict. This  court  has  so  decided  at  this  term  of  court 
in  the  case  of  XJ.  S.  v.  Folsom,  and  for  the  reasons 
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therein  given  on  this  proposition,  the  judgment  of  the 
court  below  is  affirmed,  and  it  is  so  ordered. 

Smith,  C.  J.,  and  Collieb,  Fall,  and  Fbeeman, 
JJ.,  conour. 


[No.  420.    September  4,  1894.J 

E.  D.  BULLARD,  Plaintiff  in  Erbob,  v.  LORENZO 
LOPEZ,  Assignee,  Defendant  in  Ebbob. 

PR0MI880BY  NOTE — ^PlBA  OP  LIMITATION— PAROL  PrOIHSE  OP  PAYMENT— 

CoNBTEUOTiON  OP  STATUTES. — In  a  8uit  on  a  promissory  note,  to 
whioh  defendant  pleaded  non  assumpsit,  and  the  six  year  statute  of 
limitation,  where  there  was  evidenoe  tending  to  show  a  parol  prom- 
ise, by  defendant,  to  pay  the  note,  made  before  the  expiration  of 
the  period  of  limitation, — Held:  Section  1873  of  the  statute,  pro- 
viding that  "causes  of  action  founded  on  contract  shall  be  revived  by 
an  admission  that  the  debt  is  unpaid,  as  well  as  by  a  promise  to  pay 
the  same;  but  such  admission  or  new  promise  must  be  in  writing, 
signed  by  the  party  to  be  charged  therewith,''  applies  to  acknowledg- 
ments and  new  promises  made  during  and  subsequent  to  the  running 
of  the  period  of  limitation,  and  evidence  tending  to  show  a  parol 
promise  of  payment,  made  before  the  expiration  of  the  six  year 
period  of  limitation,  is  not  available  as  a  new  promise. 

Id. — ^NoN  Assumpsit  Inpba  Sex  Annos,  Etc.— Bbplioation— Pleadings. 
In  such  action,  where  defendant  pleaded  "non  assumpsit  infra  sex 
annos,"  etc.,  instead  of  "non  aocrevit,"  etc.,  to  which  plaintiff  might 
have  successfully  demurred,  but  instead  thereof  replied,  the  replica- 
ti6n  filed  and  issue  joined  thereon  cured  the  defect,  and  the  court, 
instead  of  instructing  the  jury  to  find  for  the  plaintiff,  should  have 
instructed  for  the  defendant. 

Ebbob,  from  a  judgment  in  favor  of  plaintiff,  to 
the  Fourth  Judicial  District  Court,  San  Miguel  County. 
Judgment  reversed,  and  judgment  rendered  for  plain- 
tijff  in  error. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fbank  Spbingeb  for  plaintiff  in  error. 
Vol.  7  n.  m.— 36 
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The  court  should  enter  final  judgment  in  favor  of 
plaintiflE  in  error  under  section  2190,  Compiled  Laws, 
1884. 

An  acknowledgment,  or  new  promise,  to  be  effect- 
ual to  revive  a  debt,  must  be  unqualified  and  uncon- 
ditional. Wood,  Lim.,  p.  183-185,  et  seq. ;  Angell, 
Lim.,  sec.  235,  et  seq. 

It  must  also  relate  to  the  identical  debt,  and  this 
must  clearly  appear.     Angell,  Lim.,  sec.  238. 

The  word  ''revived"  has  been  used  in  the  dis- 
cussions as  applicable  indifferently  to  cases  where  the 
promise  was  made  before  as  well  as  after  the  bar. 
Wood,  Lim.,  sees.  64,  65,  81;  Briskoe  v.  Anketell,  28 
Miss.  361;  Wheelock  v.  Doolittle,  18  Vt.  440.  See, 
also,  Chitty  on  Con.  821;  Penley  v.  Waterhouse,  3 
Iowa,  434,  435. 

Where  a  statute  has  received  a  judicial  construction 
in  one  state  and  is  afterward  adopted  by  another,  it  is 
taken  with  the  construction  which  has  been  so  given  it. 
Draper  v.  Emerson,  22  Wis.  144. 

Chapter  116  of  the  Iowa  revision  of  1860,  which  is 
similar  to  the  New  Mexico  statute  of  limitation,  par- 
ticularly to  sections  1860,  1873,  has  been  repeatedly 
construed  by  the  supreme  court  of  Iowa.  See  Parsons 
V.  Carey,  28  Iowa,  431;  Price  v.  Price,  34  Id.  404; 
Palmer  V.  Butler,  36  Id.  576;  Lindsey  v.  Lyman,  37 
Id.  206;   Hale  v.  Wilson,  30  N.  W.  Eep.  Iowa,  739. 

T.  B.  Catbon  for  defendant  in  error. 

Collier,  J. — The  case  in  the  court  below  was  an 
action  of  assumpsit,  wherein  defendant  in  error,  as 
assignee  of  one  Andres  Sena,  brought  suit  against 
plaintiff  in  error,  as  a  member  of  a  partnership  doing 
business  under  the  firm  name  of  Rupe  &  BuUard,  upon 
a  promissory  note  made  by  said  firm,  dated  June  5, 
1883,  due  sixty  days  after  date,  and  being  for  the  sum 
of  $1,475.44,  with  interest  at  the  r^^te  gt  one  and  one 
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half  per  cent  per  month.     The  action  was  begun  on 
October  14,  1889,  and  by  a  second  count  in  the  declara- 
tion plaintiff  averred  a  parol  promise  by  the  defendant, 
made  to  plaintiff's  assignee  on  November  10,  1885,  to 
pay  the  amount  of  said  note  and  interest,  and  that  **by 
said  parol  promise  and  undertaking  the  said  defendant 
became  liable  to  pay  the  said  Andres  Sena  the  sum  of 
money  mentioned.''     There  is  an  averment  of  the  said 
Sena  making  a  general  assignment  for  the  benefit  of  his 
creditors  on  July  3,  1886,  and  of  the  same  being  duly 
recorded,   and   of  assignee  succeeding  to  all  rights. 
Defendant  filed  two  pleas, — one  of  non  assumpsit,  and 
the  other  that  he  did  not,  at  any  time  within  six  years 
next  before  the  commencement  of  the  plaintiff's  action 
in  this  behalf,  undertake  and  promise,  etc.     There  was 
a  similiter  to  first  plea,  and  replication  to  the  second, 
and  similiter  thereto.     On  the  trial,  plaintiff  introduced 
the  firm  note  in  evidence,  and  the  testimony  of  Andres 
Sena  of  a  conversation  between  him  and  the  defendant 
in  February,  1884,  showing  an  oral  promise  by  defend- 
ant to  pay  said  note.     This  testimony  was  objected  to 
on  the  ground  that  ^4t  would  not  be  competent  evi- 
dence to  remove  the  bar  of  the  statute  of  limitations." 
There  was  also  testimony  showing  calculation  of  inter- 
est which,  added  to  the  principal,  made  $3,113.17  due 
on  the  day  of  trial.     The  assignment  of  Sena  to  Lopez 
was  put  in  evidence.     Plaintiff  here  closed,  and  defend- 
ant, by  his  attorney,  moved  the  court  ''to  instruct  the 
jury  to  find  for  the  defendant  upon  the  ground  that  the 
note  is  barred  by  the  statute  of  limitations,  and  that 
there  has  been  no  competent  or  relevant  evidence  to 
take  it  out  of  the  statute."     The  court  instructed  the 
jury  to  find  for  the  plaintiff  in  the  sum  of  $3,113.17, 
which  they  did.     Other  questions  are  raised,  relating 
to  alleged  failure  by  plaintiff  to  show  that  defendant 
was  a  member  of  the  firm  of  Eupe  &  Bullard,  and  to 
the  admissibility  of  the  deed  of  assignment, 
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It  is  deemed  necessary  to  notice  the  contention 

Promissory  note:  madc  by  thc  counscl,  rcspectively,  upon 

proUilwSf  p^r*  the  plea  of  the  statute  of  limitations  filed 

uon  of  statlJiSj.    m  thls  causc,  and  to  do  this  intelligently 

we  quote  such  parts  of  our  law  as  apply: 

''Sec.  1860.  The  following  suits  or  actions  may  be 
brought  within  the  time  hereinafter  limited,  respec- 
tively, after  their  causes  accrue  and  not  afterwards — 
except  when  otherwise  specially  provided.''     *     *     * 

"Sec.  1862.  Those  founded  upon  any  bond, 
promissory  note,     *     *     *    within  six  years.'' 

Several  sections  here  intervene,  prescribing  the 
limitation  for  various  causes  of  action,  and  then  occurs 
the  following : 

''Sec.  1873.  Causes  of  action  founded  upon  con- 
tract shall  be  revived  by  an  admission  that  the  debt  is 
unpaid,  as  well  as  by  a  promise  to  pay  the  same;  but 
such  admission  or  new  promise  must  be  in  writing, 
signed  by  the  party  to  be  charged  therewith"" 

The  contention  of  plaintiflE  in  error  is  that  section 
1873  refers  to  acknowledgments  and  new  promises 
which  occur  both  before  and  after  the  bar  of  the  statute 
has  attached,  and  that  the  testimony  showing  parol 
promise  is  irrelevant,  and  of  no  legal  eflEect.  The  con- 
tention contra  is  that  the  section  refers  only  to  actions 
already  barred,  and  to  be  "revived"  in  the  manner 
specified.  If  this  contention  be  admitted,  counsel  for 
defendant  in  error  then  claims  that  new  promises,  made 
prior  to  the  running  of  the  statute,  remain  good  as  at 
common,  law.  If  the  contention  of  plaintiflE  in  error  is 
sound,  the  latter  proposition  of  defendant  in  error  falls 
with  his  first.  In  volume  13,  at  page  758,  of  the 
American  and  English  Encyclopedia  of  Law,  title 
"Limitations,  Statute  of,"  the  text  reads  '*that  it  is 
immaterial  whether  the  new  promise  relied  on  is  before 
or  after  the  bar  of  the  statute  has  fallen.  In  either 
case  it  sets  the  statute  running  afresh."    A  great  many 
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decisions  of  the  courts  of  different  states  are  cited,  and 
upon  examination  they  are  found  to  bear  out  the  text 
to  which  they  are  cited.  To  the  same  effect  is  the 
doctrine  laid  down  in  Wood  on  Limitation  of  Actions, 
at  section  81.  In  the  Missouri  statute  the  words  are 
**shall  be  evidence  of  a  new  or  continuing  contract, '' 
and  the  repeated  argument  was  there  advanced  that, 
under  such  words,  promises  made  prior  to  the  bar  of 
the  statute  attaching  were  not  embraced  in  the  statute. 
But  the  decisions  of  that  state  are  uniform  against  such 
a  contention.  We  cite  the  last  of  those  decisions  that 
we  have  examined.  Chidsey  v.  Powell,  91  Mo.  622. 
The  argument  on  such  a  statute  would  seem  to  be  that 
it  could  not  be  contended  that  there  was  any  evidence 
of  a  new  or  continuing  contract,  the  old  one  being  not 
yet  barred,  because  at  the  time  of  the  supplying  of  such 
evidence  it  was  not  needed,  the  old  contract  being  suf- 
ficient of  itself,  and  needing  nothing  of  evidence  to 
rehabilitate,  or,  as  we  may  say,  "revive''  it.  The  use 
of  the  word  **new,"  it  seems  to  us,  just  as  much  as  the 
word  "revive,''  found  in  our  statute,  might  imply  that 
the  old  promise  has  been  revitalized,  if  that  is  to-day 
described  as  "new"  which  yesterday  was  "old."  Run- 
ning back  through  the  Missouri  cases,  we  find  that  the 
decisions  of  many  other  state  courts  are  cited,  con- 
struing statutes  similar  in  language,  and  these  courts 
put  similar  construction  thereon.  Though  it  has  been 
often  contended  for,  our  attention  has  not  been  called 
to  any  decided  case  construing  any  statute  in  this 
country  where  provision  is  made  for  causes  of  action 
being  reestablished  after  the  attaching  of  the  bar  of  the 
statute  of  limitations,  so  as  to  exclude  from  its  applica- 
tion the  period  before  bar.  For  decisions  upon  a 
statute  nearly  identical  in  language  to  ours,  we  are 
referred  to  the  supreme  court  of  Iowa.  The  case  of 
Lindsey  v.  Lyman,  37  Iowa,  206,  is  directly  in  point. 
In  that  case,  as  in  the  one  at  bar,  the  contention  turned 
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on  the  meaning  to  be  given  to  the  word  ''revived,''  one 
side  asserting  that  ''revived''  meant  to  bring  again  to 
life,  as  a  cause  of  action  dead  by  the  statutory  bar ; 
and  the  other  for  a  less  strict  interpretation  and  a  less 
limited  sense,  to  include  both  the  revitalization  of  a 
dead  cause  of  action  and  the  restoring  of  the  lapsed 
period  of  its  statutory  life.  This  was  expressly  held  in 
Lindsey  V.  Lyman,  supra. 

It  is  claimed  by  the  plaintiff  in  error  that  it  is 
apparent,  from  the  similarity  of  the  language  employed 
in  the  Iowa  and  our  statute,  that  we  adopted  the  Iowa 
statute  with  the  construction  placed  on  it  up  to  the 
time  of  such  adoption ;  and  he  cites  for  this  contention 
Draper  v.  Emerson,  22  Wis.  147.  In  answer  both  to 
this  contention  and,  we  may  infer,  also  to  the  doctrine 
cited  from  13  Am.  and  Eng.  Encyclopedia  Law,  and 
Wood,  Lim.  Act.,  supra,  counsel  for  defendant  in 
error  claims  that  such  construction  is  in  derogation  of 
common  law,  and  not  applicable  to  New  Mexico,  where 
the  common  law  is  made  "the  rule  of  practice  and 
decision."  Comp.  Laws,  sec.  1823.  It  is  not  our 
view  that  this  statutory  requirement  imposes  so  strin- 
gent a  rule  of  policy  as  its  exact  terms  imply.  For 
example,  where  we  find  the  general  policy  in  this 
country  to  make  contractual  obligations  renewable  in 
the  same  manner  before  as  after  the  bar  of  the  statute 
attaches,  we  think  some  consideration  in  construction 
should  be  given  to  that  fact  when  we  incorporate  into 
our  law  a  statute  of  this  kind  from  a  sister  state.  With- 
out undertaking  to  say  what  might  be  our  decision 
upon  the  meaning  of  the  word  "revive,"  were  wo 
attempting  a  construction  in  harmony  with  th§  com- 
mon law,  we  think  that  the  fact  of  the  general  policy 
of  this  country,  and  the  principle  recognized  by  this 
court  in  Armijo  v.  Armijo,  4  N.  M.  65,  of  adoption  of 
construction  of  a  statute  of  another  state  or  territory 
along  with  the  statute  itself,  are  sufficient  to  make  us 
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conclude  that  our  statute  applies  to  acknowledgments 
and  new  promises  made  both  during  and  subsequent  to 
the  running  of  the  period  of  limitation.  So  holding, 
we  decide  that  the  testimony  tending  to  show  a  parol 
promise  made  before  the  six-year  period  of  limitation 
expired  did  not  avail  as  a  new  promise.  » 

It  is  urged,  however,  that  the  plea  interposed  in 
this  case  being  **non  assumpsit  infra  sex  annos," 
instead  of  *'non  accrevit,''  etc. ,  presented  an  immaterial 
issue,  and  that  in  effect  no  plea  of  the  statute  of  limi- 
NoN  ASSUMPSIT  tation  was  filed.  It  is  true  that  our 
«c"repUc"a"foA:  statutc  prcscribcs  a  limitation  of  actions 
pleading..  ,  ,^j^^^  ^.j^^j^  csLxises  SLCCTXxe. ' '   Scctiou  1860. 

It  is  laid  down  in  the  books  on  pleading,  also,  that  to 
all  simple  contracts  the  plea  of  **non  accrevit,''  etc.,  is 
always  the  safer  plea,  and  that,  where  obligation  of 
performance  is  not  coincident  with  promise,  it  is  the 
only  proper  plea.  If  ''non  assumpsit,^'  etc.,  is  pleaded 
instead  of  **non  accrevit,''  etc.,  a  demurrer  wilHie,  even 
though  it  appears  on  the  face  of  the  pleadings  that  the 
action  is  barred,  even  from  the  date  of  accrual.  3 
Chit.  PI.  258;  Banks  v.  Coyle,  2  A.  K.  Marshall  (Ky.), 
564.  In  this  case  no  demurrer  has  been  interposed, 
but  replication  was  filed  and  issue  joined  on  it.  Does 
this  cure  the  fault?  In  1  Chit.  PI.  456,  we  find  that  in 
the  case  of  a  plea  in  abatement  so  fatally  defective  that 
the  plaintiff  might  either  sign  judgment,  apply  to  have 
the  court  set  the  plea  aside,  or  demur  generally,  if  he 
replies  to  it  instead  of  doing  either  of  these  things,  the 
fault  is  aided.  It  is  also  laid  down  in  Angell  on  Limi- 
tations (see  sec.  290)  that  if  ^'non  assumpsit,''  etc., 
instead  of  *^nonaccrevit,''  etc.,  was  put  in,  and  plaintiff 
replied  a  new  promise,  and  gave  evidence  in  support  of 
his  replication,  the  issue,  though  informal,  was  held  to 
be  material  in  a  case  where  neither  the  promise  nor  the 
accruing  of  the  action  was  within  six  years.  We  think, 
therefore,  that,  though  plaintiff  might  have  successfully 
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demurred  to  the  plea  of  the  statute  filed  in  this  case, 
his  not  doing  so  has  presented  a  material  issue,  and, 
for  the  reasons  above  stated,  the  court  below  should, 
instead  of  instructing  the  jury  to  find  for  the  plaintiff, 
have  instructed  for  the  defendant.  This  holding  being 
conclusi^ie  between  the  parties  of  the  entire  controversy, 
we  reverse  the  judgment  of  the  lower  court,  and  render 
judgment  in  favor  of  plaintiff  in  error,  and  for  his 
costs;  and  it  is  accordingly  so  ordered. 

Smith,  C.  J.,  and  Fall,  Laughlin,  and  Freeman, 
JJ.,  concur. 


[No.  563.    September  4,  1894.] 

TERRITORY  OF  NEW  MEXICO  EX  REL.  NES- 
TOR  P.  EATON,  Plaintiff  in  Erbok,  v.  ER- 
NEST L.  BROWNE,  Defendant  in  Ebrob. 

Mandamus-^Review — Record. — The  refusal  of  a  peremptory  writ  of 
mandamus  on  an  alternative  writ  and  answer  may  be  reviewed  on 
appeal  or  error,  where  the  petition  and  matter  on  which  it  is  based 
are  in  terms  made  a  part  of  the  writ,  though  no  motion  for  new  trial 
has  been  made  in  the  court  below,  and  no  bill  of  exceptions  filed. 
Following  decision  in  Perez  v.  Barber  on  rehearing,  not  filed^  revers- 
ing former  opinion,  page  223,  ante. 

Id. — ^Warrants  ON  Court  Fund,  Requisites  op. — Under  chapter  61, Laws, 
1893,  the  court  fund  therein  provided  for  is  a  particular  fund  of  the 
county  out  of  which  the  assessor  and  collector  are  entitled  to  com- 
missions for  the  assessment  and  collection  of  the  same,  to  be  paid 
upon  warrants  drawn  thereon  by  the  board  of  county  commissioners, 
specifying  upon  what  account  the  indebtedness  accrued,  and  the 
fund  from  which  it  is  to  be  paid,  the  balance  of  said  fund  to  be  dis- 
tributed upon  warrants  drawn  by  the  district  clerk  by  order  of  the 
judge;  and,  where  a  warrant  of  the  commissioners  drawn  in  favor  of 
the  assessor  does  not  show  on  its  face  upon  what  account  the  indebt- 
edness to  him  arose,  the  county  treasurer  may  properly  refuse  to  pay 
such  warrant,  and  a  peremptory  writ  to  compel  him  to  do  so  was 
properly  denied. 

Error,  from  a  judgment  in  favor-of  defendant,  to 
the  Fifth  Judicial  District  Court,  Socorro  County, 
Judgment  affirmed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
W.  J.  Eaton  for  plaihtiflE  in  error. 

The  warrant  was  issued  on  account  of  assessment 
of  1893,  payable  '^out  of  any  money  in  the  treasury  to 
the  credit  of  the  court  fund."  This  language  is  plain 
and  unmistakable.  Halstead  v.  Com'rs,  etc.,  56  Ind. 
363;  McConnell  v.  Baker,  29  Barb.  81;  Tuckers  v. 
City  of  Virginia,  2  Am.  Corp.  Cases,  599;  Merrimac  v. 
Moody's  Ex'r,  Id.  283;  Hornblower  v.  Duden,  Id.  86; 
Mills  V.  Gleason,  11  Wis.  493. 

As  to  the  power  of  subordinate  oflBcers  to  scruti- 
nize the  acts  of  commissioners  or  other  officers  authori- 
zed by  law  to  issue  warrants  or  audit  accounts,  see 
Perez  v.  Barber,  7  N.  M.  223. 

There  were  no  questions  of  fact  before  the  court 
below  in  this  case,  and,  where  no  such  questions  are 
involved,  there  is  no  necessity  for  a  motion  for  new 
trial.     Am.  and  Eng.  Encyclopedia  Law,  501,  et  seq. 

J.  Q-.  FiTOH  for  defendant  in  error. 

The  record  in  this  case  presents  no  question  which 
this  court  can  review.  There  is  no  evidence,  no  find- 
ings of  fact  or  law,  by  the  court  below,  no  exceptions, 
and  no  motion  for  new  trial.  Perez  v.  Barber,  7  N. 
M.  223. 

The  necessity  of  a  motion  for  new  trial  has  been 
repeatedly  affirmed  by  this  court.  Spiegelberg  v. 
Mink,  1  N.  M.  308;  Rosenthal  v.  Chisum,  1  N.  M.  633; 
Territory  v.  Anderson,  4  N.  M.  228. 

As  there  is  no  bill  of  exceptions  the  only  matters 
properly  of  record  are  the  pleadings  and  judgment  roll. 
By  section  2000,  Compiled  Laws,  the  only  pleadings 
allowed  in  mandamus  are  writ  and  answer.  Perez  v. 
Barber,  supra. 
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Fall,  J. — This  cause  comes  here  by  writ  of  error 
from  the  Fifth  district.  PlaintiflE  in  error  sued  Out  an 
alternative  writ  of  mandamus  against  defendant  to 
compel  the  latter,  as  treasurer  of  Socorro  county,  to 
pay  out  of  the  court  fund  of  said  county  the  amount  of 
a  warrant  drawn  by  the  county  commissioners  against 
said  fund  in  favor  of  relator,  as  assessor.  The  war- 
rant was  upon  the  court  fund,  but  did  not  specify  that 
the  indebtedness  to  the  relator  accrued  by  reason  of 
the  performance  of  his  duties  as  assessor  in  connection 
with  this  particular  fund,  nor  is  it  shown  anywhere  in 
the  record  before  us  by  reason  of  what  particular  serv- 
ice the  indebtedness  did  accrue.  The  peremptory  writ 
was  refused,  and  plaintiflE  brings  error. 

Defendant  in  error  objects  to  the  consideration  of 
this  cause  for  the  reason  that  under  Perez  v.  Barber 
(decided  by  this  court  at  the  last  session),  7  N.  M. 
223,  there  having  been  no  motion  for  a  new  trial  in  the 
court  below,  and  no  bill  of  exceptions,  there  is  not 
sufficient  matter  before  the  court  upon  which  to  predi- 
cate a  decision.  This  court  has,  at  the  present  session, 
expressed  its  disapproval  of  the  ruling  at  the  last  term 
in  the  case  cited,  by  granting  the  motion  for  rehearing 
in  said  cause,  which  is  now  pending.  However,  the 
only  pleadings  in  this  case,  which  can  be  considered, 
are  the  writ  and  answer.  It  would  be  necessary  to 
bring  the  petition  and  copy  of  the  order  of  the  board 
of  county  commissioners  here  by  bill  of  exception  un- 
less the  petition  and  order  had  in  terms  been  made  a 
part  of  the  writ. 

It  is  urged  upon  us  that  the  question  here  sought 
to  be  presented  is  of  importance  to  every  county  in  the 
territory,  and  involves  the  construction  of  the  statutes 
of  the  territory,  and  particularly  chapter  61  of  the 
Laws  of  1893.  We  have  no  hesitancy  in  saying  that 
the  court  fund  provided  under  the  provisions  of  that 
act  is  a  particular  fund  of  the  county ;  that  the  assessor 
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and  collector  are  entitled  to  their  commissions  for  the 
assessment  and  collection  of  that  fund,  to  be  paid  out 
of  the  same  upon  warrant  drawn  thereon  by  the  board 
of  county  commissioners,  the  warrant  to  specify  upon 
what  account  the  indebtedness  accrued,  as  well  as  the 
fund  from  which  it  is  to  be  paid ;  the  balance  oi^said 
fund  to  form  a  court  fund  to  be  distributed  upon  war- 
rants drawn  by  the  district  clerk  by  order  of  the  judge. 
The  record  before  us  does  not  show,  however,  that  the 
warrant  indicated  upon  its  face  upon  what  account  the 
indebtedness  arose,  and  respondent  distinctly  raises 
this  objection  in  his  answer.  We  are  of  the  opinion 
the  treasurer  was  justified  in  refusing  payment  of  said 
warrant,  and  can  see  no  error  in  the  order  of  the  lower 
court  in  denying  the  peremptory  writ.  Judgment  be- 
low aflSrmed. 

Smith,  C.   J.,  and  Collier  and  Laughlin,  JJ., 
concur. 


[No.  577.    September  4,  1894.]  ^ 

TERRITORY    OF    NEW    MEXICO,    Appellee,  v. 
VICENTE  ARMIJO,  Appellant. 

Criminal  Law— Assault  with  Deadly  Weavon—Objkotions  to  Orand 
Jurors  Must  be  Made,  When. — In  a  prosecution,  on  indictment  for 
making  an  assault  with  a  deadly  weapon,  objections  to  members  of 
the  grand  jury  finding  such  indictment,  must  be  made  and  presented 
to  the  trial  court  in  proper  form  before  the  defendant  has  entered  his 
plea  of  not  guilty  as  charged  in  the  indictment;  it  is  too  late  to  raise 
such  objections  for  the  first  time  on  a  motion  in  arrest  of  judgment. 

Id.— Petit  Jurors,  Objections  to,  When  to  be  Raised.— Nor,  in  such 
case,  can  objections  to  the  petit  jury,  on  the  ground  of  the  legal  dis- 
qualification and  incompetency  of  its  members,  be  raised  for  the  first 
time  on  a  motion  for  new  trial  or  in  arrest  of  judgment.  If  any  such 
disqualification  exists,  it  must  be  taken  advantage  of,  by  challenge, 
before  verdict;  otherwise,  such  disqualification  will  be  cured  by  the 
verdict,  unless  it  shall  be  shown  affirmatively  that  the  defendant  has 
been  prejudiced  thereby. 
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Id.-— SupnciENOY  op  Indictment— Pleading— Motion  in  Arrest  of 
Judgment. — Where,  in  suoh  prosecution,  the  indictment  charged  that 
the  defendant,  "on  or  about"  a  certain  day,  ''did,  with  a  certain 
deadly  weapon,  to  wit,  a  knife,  feloniously  make  an  assault  on"  the 
deceased,  without  describing  the  kind  of  knife,  and  without  alleging 
that  the  knife  used  was  one  "with  which  dangerous  cuts  could  be 
given,  or  with  which  dangerous  thrusts  can  be  inflicted," — Held:  The 
iiraictment  was  insufficient  on  its  face.  In  all  such  cases  the  exact 
time  of  the  commission  of  the  offense  charged  is  an  essential  element, 
and  material  allegation,  and  must  be  specifically  alleged,  or  it  will  be 
fatal  on  motion  in  arrest,  or  on  demurrer. 

2.  The  indictment  was  also  fatally  defective,  under  the  statute,  in  fail- 
ing to  describe  the  character  of  knife  charged  to  have  been  used, 
so  as  to  show  whether  it  was  one  of  "such  weapons"  enumerated  in 
the  statute,  necessary  to  bring  the  offense  within  its  terms,  and  in 
failing  to  allege  that  it  was  one  "with  which  dangerous  cuts  could  be 
given,  or  with  which  dangerous  thrusts  can  be  inflicted."  Laws, 
1887,  ch.  30,  sec.  8. 

3.  The  indictment  was  defective  also  in  failing  to  charge  that  the  assault 
was  "unlawfully"  made.  The  offense  charged  being  a  statutory 
offense  it  was  necessary  to  follow  the  language  of  the  statute  appli- 
cable to  the  offense  as  defined  by  the  statute.  Id.,  sees.  2,  3,  4. 

Appeal,  from  a  judgment  of  the  Second  Judicial 
District  Court,  Bernalillo  County,  convicting  the  de- 
fendant of  an  assault  with  a  deadly  weapon.  Judg- 
ment reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Waeben,  Fergusson  &  Bruner  for  appellant. 

Where  a  statute  enumerates  particular  classes  of 
persons  or  things  followed  by  general  words,  the  general 
words  will  be  limited  in  their  meaning  and  restricted 
in  their  operation  to  objects  of  like  kind  with  those 
specified.     State  v.  Bryant,  90  Mo.  534. 

An  indictment  is  bad,  under  section  8,  chapter  30, 
of  the  Laws  of  1887,  which  charges  an  assault  with  a 
knife,  just  as  an  indictment  would  be  bad,  under  the 
first  section  of  that  act,  which  fixes  a  heavy  penalty  for 
carrying  a  deadly  weapon — for  ''carrying  a  deadly 
weapon,  to  wit,  a  knife.'' 


Sept.  1894]        Territory  v.  Armijo.  573 

Penal  and  criminal  statutes  are  to  be  strictly  con- 
strued in  those  parts  which  are  against  persons  charged 
with  their  violation,  but  liberally  construed  in  those 
parts  which  are  in  their  favor.  State  v.  Bryant,  90 
Mo.  534;  Covington  v.  McNickle,  18  B.  Mon.  (Ky.) 
262;  Long  v.  Gulp,  14  Kan.  412;  Dolan  v.  Thomas,  12 
Allen,  421;  Cain  v.  State,  20  Tex.  355;  State  v.  Macon 
Co.  Court,  41  Miss.  453;  4  Am.  andEng.  Encyclopedia 
of  Law,  p.  643. 

A  statute  must  be  strictly  followed  in  statutory 
indictment.     Bish.  Cr.  PI.  and  Pr.,  sec.  612,  and  note. 

An  irregularly  constituted  grand  jury  may  be  taken 
advantage  of  by  motion  in  arrest  of  judgment.  Miller 
V.  Stiate,  69  Am.  Dec.  351. 

A  statute,  as  to  drawing  grand  jury,  must  be  sub- 
stantially complied  with.  State  v.  Bicky,  44  N.  W. 
Eep.  679. 

An  indictment  by  an  illegally  constituted  grand 
jury  is  void.  State  v.  Boyd,  13  So.  Rep.  14;  State  v. 
Harris,  Id.  15. 

Section  2055,  Compiled  Laws,  provides  that  the 
court  shall  not,  in  its  charge,  comment  on  the  weight 
of  the  evidence.  This  section  of  the  statute  is  taken 
from  the  Missouri  statute  (Wagner,  1106),  which  con- 
tains the  same  provision.     State  v.  Hundley,  46  Mo.  414. 

The  court  erred  in  refusing  to  peremptorily  instruct 
the  jury  to  find  the  defendant  not  guilty  upon  the  con- 
clusion of  the  testimony,  the  question  whether  a  given 
weapon  is  a  deadly  weapon  within  the  meaning  of  the 
statute,  being  a  question  of  law  for  the  court.  2  Bish. 
Crim.  PL  and  Pr.  680;  State  v.  Collins,  8  Ire.  391; 
State  V.  Crayton,  6  Id.  164. 

Edward  L.  Bartlett,  solicitor  general,  for  the 
territory. 

Laughlin,  J. — The  defendant,  Vicente  Armijo, 
was  indicted  by  the  grand  jury  at  the  October,  1893, 
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term  of  the  district  court  of  the  Second  judicial  district 
for  Bernalillo  county,  charged  with  assault  with  a 
deadly  weapon  upon  one  Jose  H.  Gurule,  which  indict- 
ment is  in  words  and  figures,  viz. : 

*  ^Territory  of  New  Mexico,  county  of  Bernalillo — 
ss. :  In  the  (^strict  court  at  the  October  term,  A.  D. 
1893.  The  grand  jury  of  the  territory  of  New  Mexico, 
taken  from  the  body  of  the  good  and  lawful  men  of 
Bernalillo  county,  in  the  territory  of  New  Mexico,  duly 
selected,  impaneled,  sworn,  and  charged  at  the  October 
term,  A.  D.  1893,  to  inquire  and  due  presentment  make 
of  all  offenses  against  the  laws  of  the  territory  of  New 
Mexico  committed  within  said  county  of  Bernalillo, 
upon  their  oaths  do  present  that  Vicente  Armijo,  late 
of  the  county  of  Bernalillo  aforesaid,  on  or  about  the 
3rd  day  of  May,  A.  D.  1893,  at  the  county  of  Berna- 
lillo, territory  of  New  Mexico,  did,  with  a  certain  deadly 
weapon,  to  wit,  a  knife,  feloniously  make  an  assault  on 
one  Jose  H.  Gurule,  and  him,  the  said  Jose  H.  Gurule, 
did  then  and  there  cut,  stab,  and  wound,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  territory  of 
New  Mexico.^' 

At  the  March  term,  A.  D.  1894,  of  the  said  district 
court,  the  defendant  was  arraigned,  and  entered  his 
plea  of  not  guilty  as  charged.  A  trial  in  due  form  was 
had,  and  the  jury  returned  a  verdict  of  guilty,  as 
charged  in  the  indictment.  On  the  incoming  of  the 
verdict,  the  defendant  filed  a  motion  for  a  new  trial, 
which  was  by  the  court  denied.  The  defendant  then 
filed  a  motion  in  arrest  of  judgment  which  is  in  words 
and  figures  to  wit:  **Now  comes  the  defendant,  by  his 
attorney,  and  moves  the  court  to  arrest  the  judgment, 
for  reasons  apparent  upon  the  record  of  said  cause,  to 
wit :  ( 1 )  It  appears  that  the  grand  jury  which  returned 
the  indictment  in  said  cause  was  not  a  legally  consti- 
tuted body,  and  not  competent  in  law  to  find  the  said 
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indictment.  (2)  A  large  number,  to  wit,  five,  of  the 
grand  jurors  aforesaid,  were  by  law  disqualified  and 
incompetent  to  serve  as  members  of  the  said  grand 
juiy ;  and,  by  reason  thereof,  the  said  indictment  was 
and  is  insufficient  and  void  to  charge  the  defendant 
with  the  said  alleged  offense.  (3)  The  indictment  in 
said  cause  was  and  is  insufficient  in  law,  and  the  same 
does  not  sufficiently  charge  (and)  the  crime  and  offense. 
(4)  The  petit  jury  in  said  cause  was  not  regularly  con- 
stituted and  was  disqualified  by  law  to  hear  and  deter- 
mine said  alleged  offense.  (5)  And  for  divers  other 
errors  and  defects  appearing  upon  the  record  of  said 
court  in  said  cause," — which  motion  by  the  court  was 
overruled  and  denied;  and  the  court  pronounced  judg- 
ment on  the  defendant,  and  fixed  his  punishment  at 
two  years'  confinement  in  the  New  Mexico  penitentiary, 
from  all  of  which  rulings  and  judgment  of  the  court 
the  defendant  appealed  to  this  court,  and  assigned 
error  as  follows,  to  wit:  **(1)  The  court  erred  in 
refusing  to  sustain  the  motion  in  arrest  of  judgment, 
because  the  indictment  is  on  its  face  void.  (2)  The 
court  erred  in  refusing  to  grant  a  new  trial,  and  also  to 
sustain  the  motion  in  arrest  of  judgment,  because  the 
grand  jury  was  illegally  constituted.  (3)  The  court 
erred  in  commenting  on  the  weight  of  the  evidence  of 
the  defendant,  Vicente  Armijo.  (4)  The  court  erred 
in  refusing  to  instruct  the  jury  to  find  the  defendant 
not  guilty  at  the  conclusion  of  the  testimony." 

It  is  not  necessary  to  the  disposition  of  this  case 
to  consider  anything  but  the  errors  assigned  in  the 
motion  in  arrest  of  judgment.  The  first  and  second 
grounds  set  out  in  the  motion  refer  to  the  qualifications 
of  members  of  the  grand  jury  who  found  and  returned 
the  indictment;  and  these  objections  come  too  late. 
If  any  objections  to  the  legal  qualifications  of 
members  of  the  grand  jury  existed,  such  objections 
should  have  been  raised  and  presented  in  proper  form 
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to  the  court  before  the  defendant  entered  his  plea  of 
not  guilty  to  the  merits.  This  proposition  has  been  so 
often  decided  by  this  court  that  it  is  unnecessary  here 
to  refer  to  authorities  on  the  subject.  The  fourth 
ground  in  the  motion  refers  to  some  disqualification  of 
members  of  the  petit  jury  who  found  and  returned  the 
verdict  of  guilty.  The  disqualifications  of  petit  jurors 
must  be  taken  advantage  of  before  the  incoming  of  the 
verdict  by  challenge,  and  can  not  be  raised  for  the  first 
time  on  a  motion  for  a  new  trial  or  in  arrest  of  judg- 
ment, as  any  disqualification  of  petit  jurors  is  cured  by 
verdict,  unless  it  shall  be  made  to  appear,  aflBrmatively 
that  any  such  disqualifications  resulted  to  the  prejudice 
of  the  defendant ;  and  there  is  nothing  in  the  record 
disclosing  such  a  state  of  facts.  The  fifth  ground  in 
the  motion  is  in  terms  general,  and  does  not  point  out 
any  specific  or  suflBcient  cause  for  review.  This  leaves 
for  consideration  only  the  third  ground,  and  this  goes 
to  the  sufficiency  of  the  allegations  as  charged  in  the 
indictment,  and  it  will  be  considered  as  it  appears  in 
the  record. 

1.  Tlie  pleader  evidently  attempted  to  frame  this 
indictment  under  Laws  1887,  page  55,  chapter  30, 
known  as  the  * 'Deadly  Weapon  Act;''  audit  is  insuffi- 
cient and  defective,  because  the  offense  charged  does 
not  come  within  the  scope  of  any  section  of  that  act. 
The  offenses  and  punishments  provided  for  in  that  act 
are  plainly  set  out,  and  the  intent  of  the  legislature 
may  readily  be  comprehended  from  the  title  of  the  act 
itself.  It  was  enacted  for  definite  and  specific  purposes 
— **to  prohibit  the  unlawful  carrying  and  use  of  deadly 
weapons.''  All  the  offenses,  and  punishments  therefor, 
are  plainly  set  out  and  defined  specifically  in  each  sec- 
tion of  the  act,  and  by  no  process  of  reasoning  can  the 
intendment  of  that  act  be  so  construed  as  to  apply  to 
the  offense  as  herein  charged.  A  reading  of  the  act  in 
connection  with  the  offense  charged  in  the  indictment 
is  self-sufficient. 
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2.  The  indictment  is  insufficient  on  its  face, 
because  there  is  no  day  certain  alleged  when  the  ofifense 
was  committed.  The  indictment  charges  that  ''on  or 
about  the  third  day  of  May,  A.  D.  1893,  at  the  county 
of  Bernalillo  *  *  *.^^  The  omission  of  a  pleader  to 
allege  a  day  certain  as  the  time  when  the  offense  as 
charged  was  committed  is  fatal  at  common  law  (1 
Bish.  Cr.  Pr.,  sec.  390);  and  we  have  no  statute  chang- 
ing that  rule,  and  the  allegation  "on  or  about"  is  fatal 
on  a  motion  in  arrest  or  on  demurrer.  It  does  not  put 
the  defendant  on  sufficient  notice  as  to  the  time  when 
he  is  charged  with  the  commission  of  the  crime.  The 
exact  time  in  such  cases  is  an  essential  element,  and  a 
material  allegation,  and  it  must  be  specifically  charged 
in  the  indictment,  in  order  that  the  defendant  may 
properly  prepare  his  defense.  In  this  allegation  an 
alibi  could  not  with  a  sufficient  degree  of  accuracy  be 
pleaded.  It  might  occur  that  a  defendant  had  engaged 
in  an  altercation  with  the  same  person  at  the  same 
place  on  two  or  even  more  successive  days,  but  under 
very  different  circumstances,  and  to  which  his  defense 
would  be  different,  and  an  allegation  in  the  indictment 
that  "on  or  about' ^  a  day  named  would  not  sufficiently 
advise  him  which  offense  he  was  required  to  answer. 

3.  The  indictment  charges  that  the  defendant,  at 
the  place  named,  "did  with  a  certain  deadly  weapon, 
to  wit,  a  knife,  feloniously  make  an  assault  on  one 
Jose  H.  Gurule,''  etc.,  but  does  not  define  or  describe 
the  kind  or  character  of  the  knife.  Any  knife  may  be 
so  used  as  to  become  a  deadly  weapon,  but  all  knives 
are  not  in  law  "deadly  weapons.''  The  omission  in 
this  indictment  to  describe  and  define  the  kind  of  a 
knife  is  fatal,  because,  even  if  the  crime  charged  come 
within  the  provision  of  the  act  above  referred  to,  the 
allegation  is  insufficient.     That  act  provides: 

"See.  8.     Deadly  weapons  within  the  meaning  of 
this  act  shall  be  construed  to  mean  all  kinds  and  classes 
Vol.  7  n.  m.— 37 
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of  pistols,  whether  the  same  be  a  revolver,  repeater, 
derringer,  or  any  kind  or  class  of  pistol  or  gun ;  and 
any  and  all  kinds  of  daggers,  bowie  knives,  poniards, 
butcher  knives,  dirk  knives,  and  all  such  weapons  with 
which  dangerous  cuts  can  be  given,  or  with  which  dan- 
gerous thrusts  can  be  inflicted,  including  sword  canes, 
and  any  kind  of  sharp  pointed  canes;  as  also  slung 
shots,  bludgeons,  or  any  other  deadly  weapons  with 
which  dangerous  wounds  can  be  inflicted.'' 

It  is  evident  that  the  kind  and  character  of  the 
knife  should  be  described  as  one  of  the  class  therein 
mentioned.  The  word  **such"  qualifies  the  kind  of 
knives,  and  the  knife  used,  to  bring  the  oflfense  within 
the  act,  must  belong  to  that  class.  It  was  never 
intended  by  the  legislature  to  include  in  the  class  named 
ordinary  pocket  knives  as  deadly  weapons.  Besides, 
the  indictment  nowhere  charges  that  the  knife  used  was 
one  **'with  which  dangerous  cuts  could  be  given,  or 
with  which  dangerous  thrusts  can  be  inflicted,''  and 
such  an  allegation  was  required. 

4.  The  indictment  is  insufficient,  because  it 
nowhere  charged  that  the  assault  was  made  unlawfully. 
This  is,  in  this  indictment,  a  fatal  omission,  but  it 
seems  to  have  escaped  the  attention  of  the  defense,  as 
it  is  not  alluded  to  in  the  brief,  nor  was  it  discussed 
on  the  oral  argument.  The  indictment  charged  that 
the  defendant  **did,  with  a  certain  deadly  weapon,  to 
wit,  a  knife,  feloniously  make  an  assault  on  one  Jose 
H.  Gurule,  *  *  *"  but  did  not  charge  that  the 
defendant  ''did  unlawfully  assault,"  etc.  The  offense 
as  charged  and  the  punishment  as  defined  by  our  laws 
is  a  statutory  crime,  and  it  is  necessary  that  the  pleader, 
in  drawing  indictments,  use  the  language  of  the  statute 
applicable  to  the  offense  as  defined  by  the  statute.  It 
is  insufficient  to  use  other  or  different  words  than  pro- 
vided by  statute  when  such  words  are  material  in 
defining  the  offense  or  in  fixing  the  punishment.     The 
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act  of  the  legislature  under  which  this  indictment  was 
found  nowhere  uses  the  word  ^'feloniously."  But  the 
act  (section  2)  says:  *'Any  person  who  shall  draw  a 
deadly  weapon  on  another  *  ♦  *  except  it  be  in 
the  lawful  defense  of  himself,  his  family,  or  his  property, 
or  under  legal  authority  *  *  *."  Section  3  provides 
that  '*any  person  who  shall  unlawfully  assault  or  strike 
at  another  with  a  deadly  weapon  *  *  *."  And 
section  4  provides  that  '*any  person  who  shall  unlaw- 
fully draw,  flourish,  or  discharge  a  rifle,  gun,  or  pistol 
within  the  limits  of  any  settlement  in  this  territory, 
*  *  *  except  the  same  be  done  by  lawful  authority, 
or  in  the  lawful  defense  of  himself,  his  family,  or  his 
property  *  *  *."  It  will  be  seen  here  that  the 
words  ' 'lawful''  and  "unlawfully"  are  used  in  the  stat- 
ute. "Feloniously"  is  a  technical  word,  which  at 
common  law  was  essential  to  every  indictment  for  a 
felony  charging  the  offense  to  have  been  committed 
feloniously,  and  no  other  word  or  circumlocution  could 
supply  its  place ;  and  it  is  still  necessary  in  this  terri- 
tory (as  the  crime  as  here  charged  may  be  a  felony 
under  our  statute)  in  describing  a  common  law  felony, 
or  where  its  use  became  necessary  by  statute.  1  Bouv. 
Law  Diet.,  and  authorities  there  cited.  In  Territory 
V.  Miera,  1  N.  M.  387,  Chief  Justice  Benedict,  speak- 
ing for  the  court,  said:  "By  using  the  word  'unlaw- 
fully' in  the  statute,  the  legislature  intended  to  dis- 
criminate between  acts  of  violence  which  may  be  lawful 
and  those  which  are  not.  To  the  evident  intention 
disclosed  the  indictment  in  this  case  should  have  con- 
formed. The  omission  was  a  substantial  omission, 
and  the  court  below  decided  properly  in  arresting  the 
judgment."  The  word  "feloniously,"  as  used  in  the 
indictment,  can  not  be  used  to  supply  the  omission  of 
the  word  "unlawfully,"  because  the  statute  specially 
provides  that  assaults  may  be  committed  in  defense  of 
his  person  or  property,  etc.    The  laws  of  the  territory 
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are  ample  and  sufficient  to  apprehend  and  punish  such 
offenses  as  herein  charged,  and  this  court  can  not 
sustain  insufficient  indictments  for  felonies  by  which 
persons  may  be  deprived  of  life  and  liberty.  Every 
man  has  a  constitutional  right  to  a  fair  and  impartial 
trial  under  the  laws  of  the  land,  and  it  is  the  duty  of 
pleadei^s  to  pursue  the  law  in  their  pleadings,  and  it  is 
the  duty  of  the  courts  to  construe  statutes  defining 
offenses  known  as  punishments  for  such  crimes  strictly ; 
otherwise,  there  would  be  a  want  of  accuracy  and  cer- 
tainty, which  would  result  in  a  failure  of  justice  in  the 
courts. 

For  the  above  reasons,  the  judgment  of  the  lower 
court  is  reversed,  and  the  cause  remanded,  with  an 
order  to  the  court  below  to  enter  judgment  sustaining 
the  motion  in  arrest  of  judgment;  and  it  is  so  ordered. 

Smith,  C.  J.,  and  Pbeeman  and  Fall,  JJ.,  concur. 


[No8.  587,  592.    September  5,  1894.] 

IN  RE  TERRITORY  OF  NEW  MEXICO  v.  H.  S. 
CLANCY,  CLERK  QF  THE  SUPREME  COURT 
OF  TERRITORY  OF  NEW  MEXICO,  Respond- 
ent; IN  RE  SAME  V.  A.  L.  KENDALL,  et  al.  ; 
BOARD  OF  COUNTY  COMMISSIONERS  OF 
SANTA  FE  COUNTY,  Respondents. 

Contempt  of  Court,  What  Constitutes— Disregard  of  Order  of 
Court  by  County  Commissioners  on  Advice  of  Their  Attorney. — 
Where  the  board  of  oounty  oommlssioners  of  Santa  Fe  county,  know- 
ing that  the  court  had  initiated  a  process  restraining  them  from 
proceeding  to  declare  forfeited  and  vacant  the  office  of  sheriff  and 
ez  officio  collector  of  said  county,  disregarded  its  order,  by  thereupon 
declaring  said  office  forfeited  and  vacant,  they  were  guilty  of  con- 
tempt ;  and  the  fact  that  they  acted  upon  the  advice  of  their  attorney, 
who  advised  them  that  they  were  not  bound  to  take  cognizance  of 
the  order  unless  it  was  duly  directed  to  and  served  upon  them,  and 
that  it  could  not  operate  to  suspend  their  proceedings  against  the 
said  sheriff,  did  not  protect  them. 
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Id. — By  Attorney,  Advising  Disobkdience  op  an  Order  op  Court. — 
An  attorney  of  the  court,  counseling  his  client  to  disregard  its  order 
upon  the  technicality  that  it  was  not  formally  promulgated  by  the 
clerk  of  the  court,  and  duly  directed,  was  guilty  of  contempt,  and,  as 
an  ofBcer  of  the  court,  deserving  of  the  severest  reprehension. 

Id.— Refusal  op  Clerk  to  Obey  Order  op  Court,  por  Failure  op 
Justice,  Issthng  Order,  to  Pile  His  Commission  and  Oath  op 
Office. — Where  the  clerk  of  the  supreme  court  refused  to  obey  the 
order  of  an  associate  justice  of  the  court,  upon  the  ground  that  the 
justice  had  not  filed  his  commission  and  oath  of  office  with  him,  and 
that  he  was  not  officially  advised  that  the  justice  had  duly  qualified, 
and  further  refused  to  obey  the  order,  after  being  assured  by  the 
presiding  justice  of  the  court  that  there  was  no  requirement  that  the 
commission  and  oath  of  office  should  be  recorded  in  the  clerk's  office, 
and  that  he  would  be  fully  protected  in  complying  with  the  order, 
he  was  guilty  of  contempt. 

Pboceedings,  under  the  rules  of  the  supreme  court, 
by  the  territory  of  New  Mexico  against  H.  S.  Clancy, 
clerk  of  the  supreme  court,  A.  L.  Kendall,  Charles  W. 
Dudrow,  and  Victor  Ortega,  county  commissioners  of 
Santa  Fe  county,  to  show  cause  why  they  should  not 
be  punished  for  contempt  of  court  for  disobeying  an 
order  from  the  Honorable  Needham  C.  Collieb,  asso- 
ciate justice  of  the  supreme  court,  directing  the  issuance 
of  a  writ  of  prohibition,  prohibiting  and  restraining  the 
commissioners  from  declaring  forfeited  and  vacant  the 
office  of  sheriff  of  said  county.  Each  of  the  respond- 
ents was  found  guilty;  also  Charles  A.  Spiess,  attorney 
for  the  commissioners,  though  it  does  not  appear  that 
there  was  any  rule  upon  him  to  show  cause  why  he 
should  not  be  punished  for  contempt. 

The  facts  are  more  fully  stated  in  the  opinions  of 
the  court. 

H.  L.  Wabben,  W.  B.  Childebs,  and  H.  B. 
Febgusson  for  the  prosecution. 

Neill  B.  Field  for  respondent,  H.  S.  Clancy. 

T.  B.  Catbon  and  Chables  A.  Spiess  for  other 
respondents. 
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term  of  the  district  court  of  the  Second  judicial  district 
for  Bernalillo  county,  charged  with  assault  with  a 
deadly  weapon  upon  one  Jose  H.  Gurule,  which  indict- 
ment is  in  words  and  figures,  viz.: 

* 'Territory  of  New  Mexico,  county  of  Bernalillo — 
ss. :  In  the  district  court  at  the  October  term,  A.  D. 
1893.  The  grand  jury  of  the  territory  of  New  Mexico, 
taken  from  the  body  of  the  good  and  lawful  men  of 
Bernalillo  county,  in  the  territory  of  New  Mexico,  duly 
selected,  impaneled,  sworn,  and  charged  at  the  October 
term,  A.  D.  1893,  to  inquire  and  due  presentment  make 
of  all  offenses  against  the  laws  of  the  territory  of  New 
Mexico  committed  within  said  county  of  Bernalillo, 
upon  their  oaths  do  present  that  Vicente  Armijo,  late 
of  the  county  of  Bernalillo  aforesaid,  on  or  about  the 
3rd  day  of  May,  A.  D.  1893,  at  the  county  of  Berna- 
lillo, territory  of  New  Mexico,  did,  with  a  certain  deadly 
weapon,  to  wit,  a  knife,  feloniously  make  an  assault  on 
one  Jose  H.  Gurule,  and  him,  the  said  Jose  H.  Qurule, 
did  then  and  there  cut,  stab,  and  wound,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  territory  of 
New  Mexico." 

At  the  March  term,  A.  D.  1894,  of  the  said  district 
court,  the  defendant  was  arraigned,  and  entered  his 
plea  of  not  guilty  as  charged.  A  trial  in  due  form  was 
had,  and  the  jury  returned  a  verdict  of  guilty,  as 
charged  in  the  indictment.  On  the  incoming  of  the 
verdict,  the  defendant  filed  a  motion  for  a  new  trial, 
which  was  by  the  court  denied.  The  defendant  then 
filed  a  motion  in  arrest  of  judgment  which  is  in  words 
and  figures  to  wit:  **Now  comes  the  defendant,  by  his 
attorney,  and  moves  the  court  to  arrest  the  judgment, 
for  reasons  apparent  upon  the  record  of  said  cause,  to 
wit :  ( 1 )  It  appears  that  the  grand  jury  which  returned 
the  indictment  in  said  cause  was  not  a  legally  consti- 
tuted body,  and  not  competent  in  law  tp  find  the  said 
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indictment.  (2)  A  large  number,  to  wit,  five,  of  the 
grand  jurors  aforesaid,  were  by  law  disqualified  and 
incompetent  to  serve  as  members  of  the  said  grand 
jury ;  and,  by  reason  thereof,  the  said  indictment  was 
and  is  insuflBcient  and  void  to  charge  the  defendant 
with  the  said  alleged  offense.  (3)  The  indictment  in 
said  cause  was  and  is  insufficient  in  law,  and  the  same 
does  not  sufficiently  charge  (and)  the  crime  and  offense. 
(4)  The  petit  jury  in  said  cause  was  not  regularly  con- 
stituted and  was  disqualified  by  law  to  hear  and  deter- 
mine said  alleged  offense.  (5)  And  for  divers  other 
errors  and  defects  appearing  upon  the  record  of  said 
court  in  said  cause," — which  motion  by  the  court  was 
overruled  and  denied;  and  the  court  pronounced  judg- 
ment on  the  defendant,  and  fixed  his  punishment  at 
two  years'  confinement  in  the  New  Mexico  penitentiary, 
from  all  of  which  rulings  and  judgment  of  the  court 
the  defendant  appealed  to  this  court,  and  assigned 
error  as  follows,  to  wit:  '*(!)  The  court  erred  in 
refusing  to  sustain  the  motion  in  arrest  of  judgment, 
because  the  indictment  is  on  its  face  void.  (2)  The 
court  erred  in  refusing  to  grant  a  new  trial,  and  also  to 
sustain  the  motion  in  arrest  of  judgment,  because  the 
grand  jury  was  illegally  constituted.  (3)  The  court 
erred  in  commenting  on  the  weight  of  the  evidence  of 
the  defendant,  Vicente  Armijo.  (4)  The  court  erred 
in  refusing  to  instruct  the  jury  to  find  the  defendant 
not  guilty  at  the  conclusion  of  the  testimony.'' 

It  is  not  necessary  to  the  disposition  of  this  case 
to  consider  anything  but  the  errors  assigned  in  the 
motion  in  arrest  of  judgment.  The  first  and  second 
grounds  set  out  in  the  motion  refer  to  the  qualifications 
of  members  of  the  grand  jury  who  found  and  returned 
the  indictment ;  and  these  objections  come  too  late. 
If  any  objections  to  the  legal  qualifications  of 
members  of  the  grand  jury  existed,  such  objections 
should  have  been  raised  and  presented  in  proper  form 
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offense.  The  judgment  of  the  court  is  that  A.  L. 
Kendall  and  C.  W.  Dudrow  shall  be  confined  in  the 
county  jail  for  twenty  days.  It  appearing  to  the  court 
that  Victor  Ortega,  being  unacquainted  with  the 
English  langauge,  did  not  understand  the  proceedings 
by  his  associates,  the  writ  against  him  will  be  dismissed. 

OPINION  IN  PEOCEEDING  AGAINST  0.  A.  SPIESS. 

Peb  Cubiam. — This  attorney  and  oflBcer  of  this 
court  confesses  that  he  advised  the  county  commis- 
sioners of  Santa  Fe  county — against  whom  Hon. 
Needham  C.  Collieb,  an  associate  justice  of  the 
supreme  court  of  New  Mexico,  did  on  the  thirteenth 
day  of  November,  1893,  direct  the  issuance  of  a  writ 
of  prohibition  to  restrain  the  county  commissioners  of 
Santa  Fe  county,  New  Mexico,  from  proceeding  against 
W.  P.  Cunningham,  sheriff  and  ex  oflBcio  collector  of 
said  county,  with  a  view  to  declare  his  said  office 
vacant — that  they  were  not  under  any  obligation  to 
recognize  the  order  of  the  said  associate  justice,  and  he 
declares  that  as  a  lawyer  he  honestly  entertained  the 
opinion  that  the  said  order,  not  being  directed  to  the 
board  of  county  commissioners,  was  in  no  sense  bind- 
ing upon  them,  though  duly  brought  to  their  attention, 
and  its  contents  explained  by  counsel  representing 
W.  P.  Cunningham.  It  can  not  be  tolerated  that  a 
EMPT  of  person  enjoying  the  privilege  of  practicing 
court  by  aitor-     i^jg  profcssiou  beforc  this  court  should 

ney,  advising^  *^  vv..^* 

of^iteo'ldcr?       deem  it  legitimate  to  counsel  the  disregard 

of  its  order  upon  the  technicality  that  it 
was  not  formally  promulgated  by  the  clerk  of  the 
court,  and  duly  directed.  Knowing  that  such  an 
order  existed,  and  that  in  effect  it  was  the  action  of  this 
court,  he  should,  in  a  proper  appreciation  of  his  rela- 
tions to  this  court,  have  realized  that  it  was  incumbent 
upon  him  to  admonish  a  due  observance  of  the  pro- 
visions of  its  order,  rather  than  encourage  premedi- 
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tated  and  precipitate  violation  thereof.  Apprised  that 
an  associate  justice  of  this  court  had  declared  that 
fiuflBcient  cause  existed  to  forbid  the  exercise  of  assumed 
jurisdiction  by  the  said  commissioners,  it  was  his  plain 
duty,  as  an  honorable  member  of  this  bar,  if  called 
upon  for  counsel  by  the  board,  to  inform  them  that  the 
order  was  before  them  in  substance,  though  not  in 
form,  and  that  they  could  not  properly  ignore  it,  no 
matter  how  great  the  disappointment  to  them  of  the 
arrest  of  their  programme.  That  an  attorney  should 
hasten  a  body  to  acts  deemed  so  questionable  that  their 
performance  was  forbidden  by  a  tribunal  duly  author- 
ized in  the  premises,  for  the  purpose  of  taking  advan- 
tage of  delay  in  the  formal  completion  of  the  order  by 
the  improper  conduct  of  the  ministerial  oflScer  of  said 
court,  can  not  be  too  severely  condemned,  and  it  is 
well  settled  that  any  such  practice  is  unworthy,  and 
regarded  as  contempt.  King  v.  Barnes,  21  N.  E. 
Rep.  (N.  Y.)  182.  We  will,  in  consideration  of  the 
animus,  however,  which  influenced  the  proceeding  of 
the  attorney  now  under  consideration,  pay  due  regard 
to  his  disclaimer  of  any  intention  to  commit  a  con- 
tempt. It  is,  therefore,  adjudged  that  the  said  C.  A. 
Spiess  be  imprisoned  in  the  county  jail  for  thirty  days, 
and  suspended  from  practice  as  an  attorney  of  this 
court  for  twelve  months. 

OPINION  IN  PROCEEDING  AGAINST  H.  S.  CLANCY,  CLERK  OF 

THE  SUPREME  COURT. 

Per  Curiam. — It  appears  that  Hon.  N.  C.  Collier, 
subscribing  his  name  as  an  associate  justice  of  the 
supreme  court  of  the  territory  of  New  Mexico,  issued 
an  order  on  the  thirteenth  day  of  November,  1893,  to 
H.  S.  Clancy,  for  a  writ  of  prohibition  against  the 
county  commissioners  of  the  county  of  Santa  Fe, 
and  that  the  said  clerk  declined  to  obey  said  order 
upon  the  ground  that  the  said  associate  justice  had  not 
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filed  his  commission  and  oath  of  office  with  the  said 
clerk,  and  that  the  said  clerk  was  not  officially  advised 
that  the  said  associate  justice  had  duly  qualified,  so  as 
to  entitle  him  to  act  in  said  capacity.  It  is  not  rec- 
ognized by  this  court  that  the  clerk  was  authorized  to 
make  any  inquiry  into  the  authority  of  the  associate 
Refusal  of  justicc  to  excrcisc  thc  authorfty  assumed 

oldeVo°f?oSrt  '^y  ^^^9  ^^^  c^^  it  regard  the  action  of 
jSsti?c  "J^urn^  t^®  clerk  as  less  than  a  grave  imputation 
wmmus^in  and  upou  Said  justlcc,  as  it  can  not  be  con- 
oath  of  office.      cclvcd    that    thc    associate    justice    was 

capable  of  exercisiug  the  powers  of  his  high  office 
without  a  compliance  with  all  the  conditions  requisite 
to  acquire  due  authority.  It  is  an  indisputable  pre- 
sumption that  a  person  acting  in  an  official  capacity  is 
the  officer  he  assumes  to  be,  and  it  can  not  be  pre- 
tended that  it  was  legitimate  that  the  ministerial  officer 
of  this  body  should  have  ignored  this  fundamental 
principle  to  any  extent,  and  especially  so  far  as  to 
impeach  the  good  faith  of  a  lawyer  of  honored  promi- 
nence, whom  he  knew  to  have  been  duly  appointed  to 
the  position,  of  which  the  said  justice,  by  the  order 
he  issued,  declared  himself  to  be  the  qualified  incum- 
bent. This  consideration,  of  itself,  involves  the  clerk 
in  a  very  unfavorable  status,  but  we  regret  to  add  that 
it  is  seriously  aggravated  by  his  subsequent  conduct. 
It  appears  that,  at  the  suggestion  of  prominent  counsel, 
— H.  L.  Warren,  who  presented  the  order  of  the  gentle- 
man representing  himself  to  be  an  associate  justice  for 
a  writ  of  prohibition, — the  said  clerk  referred  the  sub- 
ject by  wire  to  the  presiding  officer  of  this  court,  and 
inquired  whether  the  said  clerk  was  authorized  to  issue 
the  writ,  in  the  absence  of  evidence — the  filing  of  the 
commission  and  oath  of  office — that  the  said  associate 
justice  was  duly  qualified  to  act,  and  that  the  presiding 
officer  replied  that  there  was  no  requirement  that  the 
commission  and  oath  of  office  should  be  recorded  in 
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the  clerk's  office,  and  that  the  said  clerk  would  be  fully 
protected  in  complying  with  said  order.  This  answer 
was  received  by  the  clerk  before  the  said  county  com- 
missioners, against  whom  the  said  writ  was  ordered, 
assembled  in  the  afternoon  of  the  said  thirteenth  day 
of  November,  and  in  ample  time  for  the  said  clerk  to 
issue  the  writ  and  restrain  the  said  commissioners,  but 
he  nevertheless  persisted  in  his  refusal  to  comply  with 
the  said  direction  of  the  said  justice.  If  the  said  clerk 
was  guilty  of  disobedience  in  not  obeying  the  order  of 
the  said  associate  justice,  when  first  presented,  upon 
the  theory  that  the  commission  and  oath  of  office  were 
not  on  file  in  his  office,  it  is  manifest  that  his  oflfense 
became  graver  by  persistence  in  his  refusal  after  the 
assurance  of  the  presiding  officer  that  there  was  no 
provision  for  the  recording  of  the  said  evidence  of 
title  and  qualification,  and  that  he  would,  in  any  event, 
be  fully  protected.  The  reason  alleged  for  his  disobe- 
dience having  been  removed,  the  obedience  should 
have  ceased,  and  its  continuance  can  not  be  justified 
upon  the  representation  that  the  practice  of  recording 
the  commission  and  oath  of  office  was  so  general  as  to 
have  become  a  requirement.  It  appears,  however, 
that  W.  D.  Lee,  whom  Needham  C.  Collier  succeeded 
as  associate  justice,  omitted  to  file  his  commission  and 
oath  of  office.  Nor  are  such  papers  of  R.  A.  Reeves, 
recently  judge  of  this  court,  nor  of  A.  B.  Fall,  at 
present  a  judge  of  this  court,  recorded  in  the  clerk's 
office  of  this  court.  But,  had  the  practice  been  uni- 
form, we  would  not  have  accepted  it,  or  the  opinion 
of  any  attorney  thereon,  as  an  authority  that  should 
have  prevailed  with  the  clerk.  It  is  true  that  in  the 
meantime,  between  his  telegram  and  the  response 
thereto,  he  consulted  with  a  distinguished  attorney  of 
the  court,  and  received  from  him  an  opinion  that  he 
would  be  fully  justified  in  refusing  to  obey  the  order; 
to  discredit  the  order  of  the  associate  justice,  and  the 
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pronounced  declaration  of  the  presiding  officer,  to 
whom  the  issue  was  submitted.  Advised  that  he  was 
in  error  as  to  the  prerequisite,  and  that  no  harm  would 
come  to  him,  his  duty  was  plain,  and  his  failure  to 
obey  was  contempt  of  this  court,  acting  through  one 
of  its  members.  This  court  will  not  fail,  however,  to 
attach  due  consideration  to  the  answer  of  the  clerk, 
declaring  that  his  action  wasnot  intended  in  disrespect 
of  this  court,  or  in  any  disregard  of  its  authority  as  a 
whole,  or  of  the  associate  justice  as  a  part;  nor  will  it 
overlook  the  representation  of  the  clerk,  declaring  that 
he  referred  to  the  files  of  the  secretary's  office  of  the 
territory  to  enlighten  himself  as  to  the  status  of  the 
official  purporting  to  be  an  associate  justice.  Such 
representations  properly  address  the  deliberation  of 
the  court  in  the  consideration  of  the  punishment 
appropriate  to  the  oflEense.  8ays  Blatchfori),  C.  J. 
[circuit  court  of  New  York,  and  later  associate  justice 
of  the  supreme  court  of  the  United  States],  in  Atlantic 
Giant  Powder  Co.  et  al.  v.  Detman  Powder  Mfg. 
Co.:  "What  these  defendants  did,  they  did  not  do 
accidentally  or  unintentionally,  but  knowing  fully 
what  they  did.  They  were,  therefore,  guilty  of  con- 
tempt. What  they  did  is  not  the  less  legally  a  con- 
tempt because  they  did  not  think  they  were  infringing, 
or  were  advised  they  were  not.  Any  question  of 
animus  can  bear  only  the  extent  of  punishment.  9 
Fed.  Kep.  366.  In  recognition  of  the  wisdom  of  the 
foregoing  views  of  the  distinguished  jurist,  in  due 
regard  for  the  gravity  of  our  responsibility,  and  in 
profound  regret  that  the  occasion  has  arisen,  the  judg- 
ment of  the  court  is,  that  H.  S.  Clancy  was  guilty  of 
contempt  in  refusing  to  issue  the  writ  of  prohibition  in 
pursuance  of  the  order  of  the  associate  member  of  this 
court  at  the  time  the  said  order  was  presented  to  him, 
and  that  he  shall  be  imprisoned  in  the  county  jail  for 
thirty  days,  and  removed  from  the  office  of  clerk  of 
this  court. 
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[No.  554.    October  30,  1894.] 

A.  M.  GENTILE,  Plaintiff  in  Error,  v.  ELLIOTT 
CROSSAN  AND  MARGARET  CROSSAN,  De- 
fendants IN  Error. 

Ejectmbnt — Boundary  of  Land,  Admissibilitt  of  Parol  Evidence  to 
Explain  Latent  Ambiguity  in  Deed  Describing. — In  an  action  of 
ejectment  for  the  recovery  of  certain  land,  where  the  question  in- 
volved was  one  of  boundary,  and  not  of  title,  which  so  much  of  the 
deed  to  the  land  as  involved  the  disputed  boundary  described  as 
'T'del  camino,  a  las  lomas,"  meaning,  translated  into  English, 
^'and  from  the  road  to  the  hills,"  and  there  was  strong  evidence  that 
the  term  ''las  lomas,"  meant  in  that  vicinity,  a  certain  kind  of  hills, 
but  there  was  evidence  offered  of  other  terms  used  by  the  natives  to 
describe  hills,  which  the  court  excluded,  and  it  was  not  certain  what 
kind  of  hills  were  meant — Held:  The  use  of  the  term  "las  lomas'' 
constituted  a  latent  ambiguity,  which  could  be  explained  by  parol, 
and  the  court  erred  in  excluding  from  the  consideration  of  the  jury 
evidence  of  other  terms  used  by  the  natives  in  describing  irregulari- 
ties of  the  earth's  surface.  Putnam  v.  Bond,  100  Mass.  60;  Atkin- 
son V.  Cummins,  9  How.  479. 

Error,  from  a  judgment  in  favor  of  defendants, 
to  the  Second  Judicial  District  Court,  Bernalillo  County. 
Judgment  reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Catron  &  Spiess  for  plaintiff  in  error. 

The  defendants  are  to  be  treated  in  this  case  as 
not  being  bona  fide  purchasers  without  notice.  Moelle 
V.  Sherwood,  148  S.  S.  21.     See,  also.  Id.  29. 

The  instructions  in  regard  to  a  ''recognized  divid- 
ing line"  acquiesced  in  by  adjoining  proprietors,  '*an 
established  line,''  etc.,  being  without  any  testimony  to 
support  them,  were  misleading,  and  from  the  persist- 
ency with  which  they  were  dwelt  on  by  the  court  were 
calculated  to  prejudice  the  jury.     C.  E.  R.  &  P.  Co. 
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V.  Housten,  95  U.  S.  697;  Michigan  Bank  v.  Eldred, 
9  Wall.  544;  U.  S.  v.  Breitling,  20  How.  252. 

The  court  erred  in  so  instructing  as  to  practically 
exclude  all  consideration  of  the  acts  of  parties  as  an 
aid  to  contemporaneous  construction.  Steinbach  v. 
Stewart,  11  Wall  566;  Read  v.  Canal  Co.,  8  How. 
289 ;  Rhett  v.  Poe,  2  Id.  457. 

Ordinarily  a  reference  to  what  are  called  surround- 
ing circumstances  is  allowed  for  the  purpose  of  ascer- 
taining the  subject-matter  of  a  contract,  or  explaining 
its  terms.     Maryland  v.  R.  R.  Co.,  22  Wall.  113. 

The  court  erred  in  refusing  to  allow  the  jury  to 
consider  the  testimony  as  to  the  local  meaning  of 
the  term  *4as  lomas,"  and  in  instructing  them  that 
this  term  meant  *'both  large  and  small  hills.''  See 
Patch  V.  White,  117  U.  S.  210;  Thorington  v.  Smith, 
8  Wall.  1;  ''Confederate  Note  Case,"  19  Id.  548; 
Bradley  v.  Bockett  Co.,  13  Pet.  89;  Lind  v.  Bower,  11 
Cal.  194 ;  Calaban  v.  Stanley,  57  Id.  476 ;  Reamer  v. 
Nesmith,  34  Id,  476;  Singleton  v.  Insurance  Co.,  66 
Mo.  63;  Thompson  v.  Sloan,  35  Am.  Dec.  546;  Miller 
V.  Stevens,  100  Mass.  518. 

Where  there  is  an  election  between  two  mean- 
ings, it  is,  properly,  a  question  for  the  jury.  Broom's 
Legal  Maxims,  pp.  617,  618;  4  Phil,  on  Ev.  517;  Dor- 
gan  V.  Weeks,  5  So.  Rep.  580;  Harvey  v.  Vandergrift, 
89  Pa.  St.  346;  Greenl.  on  Ev.,  sec.  280. 

Childees  &  DoBSON  and  Bebnabd  S.  Rodey  for 
defendants  in  error. 

If  a  question  is  objectionable  in  form  or  substance 
it  must  be  objected  to  at  the  time  it  is  submitted  to 
the  jury,  and  not  afterward.  Gerhart  v.  Swarty,  57 
Wis.  24 ;  Brooker  v.  Webber,  41  Ind.  426 ;  Many  v. 
Griswold,  21  Min.  506;  Dupoint  v.  Starring,  42  Mich. 
492. 
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Words  can  not  be  ambiguous  because  they  are  un- 
intelligible to  a  man  who  can  not  read.  1  Best  on 
Ev.,  p.  427. 

Language,  not  technical,  in  a  deed  must  be  taken 
in  its  ordinary  and  usual  meaning.  Bradshaw  v. 
Bradbury,  64  Mo.  337;  2  Devlin  on  Deeds,  sec.  837. 

The  rule  that  gives  to  words,  which  by  the  known 
usage  of  trade  or  business  have  acquired  a  peculiar 
sense  or  meaning,  a  different  and  distinct  meaning 
from  their  popular  sense,  is  never  applied  except  in 
suits  between  the  parties  to  an  instrument.  1  Greenl. 
Ev.,  sec.  279. 

In  all  cases  in  which  evidence  of  local  usage  has 
been  admitted  to  vary  the  ordinary  meaning  of  words 
used  in  a  deed,  it  has  been  held  necessary  to  show  that 
the  usage  was  known  to  the  contracting  parties,  and 
that  they  contracted  in  reference  to  it.  Best  on  Evi- 
dence. 

It  is  always  competent  to  give  in  evidence  existing 
circumstances,  such  as  the  actual  condition  and  situa- 
tion of  the  land,  in  order  to  give  a  definite  meaning  to 
the  language  used  in  the  deed,  and  to  show  the  sense 
in  which  the  particular  words  were  probably  used  by 
the  parties,  especially  in  description,  and  when  the 
meaning  is  doubtful  the  acts  of  the  parties  may  be 
given  in  evidence  to  show  the  intent.  Salisbury  v. 
Andrews,  19  Pick.  250;  2  Devlin  on  Deeds,  sec.  840. 

Where  a  deed  is  uncertain  in  the  description  of  its 
boundaries,  courts  will  resort  to  the  construction  given 
to  it  by  the  parties  to  the  instrument.  Reed  v.  Pro- 
prietors of  Locks  and  Canals,  8  How.  287. 

The  instruction  only  gives  the  general  rules  in 
questions  of  disputed  boundaries,  and  is  fully  sustained 
by  the  following  authorities:  McArthur  v.  Henry,  35 
Tex.  804;  George  v.  Thomas,  16  Id.  74;  Houston  v. 
Sneed,  15  Id.  307 ;  Singleton  v.  Whiteside,  5  Yerg,  18 ; 
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Goodridge  v.  Dustin,  5  Mete.  363;  Adams  v.  Rock- 
well, 16  Wend.  285;  Dibble  v.  Rogers,  13  Id.  536; 
Chew  V.  Morton,  10  Watts,  321;  Gray  v.  Berry,  9  N. 
H.  473;  Jackson  v.  Ogden,  7  Johns.  238;  Gilchrist  v. 
McGee,  3  Yerg.  455 ;  Nichol  v.  Lyttle,  4  Id.  456. 

If  the  use,  by  the  court,  of  the  words  * 'you  will 
find  for  the  defendants"  in  its  instructions,  were 
merely  inadvertent,  then  no  injury  was  done  plaintiflE. 
54  N.  W.  Rep.  470.  See,  also,  35  Pac.  Rep.  453;  53 
N.  W.  Rep.  316. 

It  is  not  error  to  refuse  a  request  for  a  special 
finding,  if  the  answer  would  not  control  a  contrary 
general  verdict.  14  S.  E.  Rep.  414;  29  N.  E.  Rep. 
1106;  51  N.  W.  Rep.  232;  42  Mich.  492;  4  N.  W. 
Rep.  160. 

Freeman,  J. — This  is  an  action  of  ejectment 
brought  by  the  plaintiflE  in  error  against  the  defendants 
in  error  to  recover  a  certain  piece  of  land,  described  in 
the  declaration  as  lying  in  the  suburbs  of  the  city  of 
Albuquerque.  There  was  a  verdict  and  judgment  for 
the  defendants,  and  plaintiflE  brings  error.  There  are 
thirty  assignments  of  error,  but,  for  the  purposes  of 
the  present  determination,  it  is  unnecessary  to  consider 
other  than  the  assignments  numbered  from  7  to  15 
inclusive. 

The  question  involved  is  one  of  boundary,  and  not 
of  title.  So  much  of  the  deed  as  involves  the  disputed 
boundary  is  as  follows:  *'And  from  the  road  to  the 
hills.''  The  original  of  the  deed  is  in  the  Spanish  lan- 
guage, in  which  language  the  clause  just  quoted  reads, 
**Y  del  camino  a  las  lomas.''  The  word  *4omas" 
means  hills,  and  "las  lomas"  means  "the  hills.''  It 
was  contended  on  the  part  of  the  defendants  that  the 
word  "lomas"  (hills)  was  used  in  the  deed  in  its  most 
ordinary  sense,  to  mean  a  rise  in  the  ground ;  and  the 
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Admissibility  of   COUrt    ill    RCCOrdailCe     with    this    vieW,    in- 

Jx^iiriafer'^  structed  the  jury,  that  **both  large  and 
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land.  lomas.    "    And    again    the    jury    were 

instructed  that  they  had  '*no  right,  for  the  purpose  of 
evading  the  terms  of  the  deed,  to  characterize  any  hill, 
so  long  as  it  is  a  hill,  even  though  it  should  happen  to 
be  a  small  one,  as  an  'altido'  or  'matoraP  or  *lomita.'  '' 
The  court  further  instructed  the  jury  that  whenever 
''land  rises  from  a  comparatively  level  plain,  and  keeps 
on  rising  to  a  considerable  height,  until  the  same 
reaches  a  mesa  or  table-land,  such  rise  in  the  ground 
is  necessarily  a  hill/'  And  again  the  jury  were 
instructed  that  ''what  las  lomas  are  is  a  question  of 
law ;  where  las  lomas  are  is  a  question  of  fact. ' '  In  other 
words,  it  being  conceded  that  plaintiff's  land  extended 
from  a  certain  line  easterly  to  the  hills,  the  court 
instructed  the  jury,  substantially,  that  the  eastern 
boundary  was  marked  by  the  first  rise  in  the 
land;  that  a  rise  in  the  land  constituted  a 
hill;  and  that  the  plaintiff's  land  terminated  at 
the  western  foot  of  the  hills,  or,  in  the  language  of 
the  charge,  *'the  boundary  of  the  tract  of  land  *  *  * 
is  the  foot  of  the  first  hills  encountered  when  running 
eastwardly  from  the  highland  road."  If  these  instruc- 
tions were  not  substantially  and  materially  erroneous, 
the  verdict  was  correct,  and  the  judgment  of  the  court 
below  will  have  to  be  aflBrmed. 

The  plaintiff  in  error,  however,  insists  that  the 
term  "las  lomas,"  as  used  in  the  deed,  means  some- 
thing more  than  a  mere  elevation  or  rise  in  the  land, 
and,  futhermore,  that,  assuming  that  "las  lomas"  was 
properly  translated  as  meaning  '*the  hills,"  such 
description  involved  an  ambiguity,  and  entitled  the 
plaintiff  to  show  what  hills  were  meant  by  the  use  of 
that  term.     The  instructions  of  the  court  required  the 
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tio^*     as^^  jj0eDsion8,  whether  large  or  small. 
^^f^^h0  ^^  beeb&J'S^  ^^  ^^^  court,  that  what  "las 
^rfU'  ^^^l question  of  law,  leaving  to  the  jury  to 
^^'^s'^ff^^^ ^question  of  fact,  where  they  are,  was 
fter^^^%^on  the  contrary,  the  term  has  another  and 
^ffcc^'    vflification,  as  if  it  applies  to  hills  of  a  par- 
diff^^   h^racter  or  size,  then  the  charge  was    erro- 
li^^''.  -  in  this  event,  it  became  necessary  to  deter- 
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v^^^!  ^bat  sense  the  term  was  used.     The  call  was  to 
^^^ hills-    But  what  hills?     To  the  first  or  second! 
^*^  proof  showed  that  from  Edith  street  (the  line  at 
Vcb  defendants  insist  the    plaintiff's  land  termi- 
^  ted)}  running  back  eastwardly,  the  hills  rose  gradu- 
^y  though  irregularly,  reaching  by  intervening  slopes 
or  ladera  the  mesa  or  table-land  above.     A  large  num- 
ber of  witnesses  were  examined  with  a  view  of  defining 
precisely  the  location  or  situation  of  las  lomas.     Quite 
a  number  of  them  fixed  the  line  at  Edith  street,  in 
accordance  with  the  contention  of  the  defendants,  but 
quite  a  respectable  showing  is  made  to  the  contrary. 
In  describing  the  topography  of  a  country  in  the  Span- 
ish language,  the  term  *4as  vegas''  means  the  mead- 
ows; * 'ladera, ''  a  slope;  **lomitas,"  small  hills;  '4as 
lomas,''  the  hills;   and  **sierras''  means  mountains. 
One  of  the  witnesses  says  that  the  term  ''las  lomas" 
means  "hills  of  considerable  height.''     The  witness 
Perea,  who  testified  for  the  defendants  (who  is  a  native 
of  the  country)  says  that  '^las  lomas"  means  "hills  or 
bluffs,"  and  the  line  claimed  by  the  defendants  as  the 
line  of  las  lomas  he  characterizes  as  "ladera."    The 
witness  Salvador  Garcia  y  Lopez,  who  is  seventy  years 
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old,  and  a  native  of  the  country,  described  the  country 
as  composed  of  vegas  (low  lands),  lomitas  (small 
hills),  lomas  (high  hills).  The  witness  Whiting  gives 
substantially  the  same  definition.  Another  witness, 
Werner,  says  ^4omas'^  means  **sand  hills''  or  **rock 
hills.''  The  witness  Hill  testifies  that  he  has  resided 
in  Albuquerque  forty-five  years ;  that  bottom  lands  are 
called  *4a  vega;"  up  the  incline,  it  is  called  '*ladera;" 
that,  where  it  starts  up  more  abruptly,  it  is  called  the 
foot  hills,  till  you  get  to  the  top  of  them,  when  it  is 
called  *'las  cejas  of  the  las  lomas"  (the  brow  of  the 
hill);  that  the  bottom  lands  are  **las'  vegas";  the 
slope,  *'ladera;"  then,  *'las  lomas;"  then  the  * 'llano" 
or  ''mesa"  or  ''plains."  Richard  Di  Palma,  a  priest 
called  by  the  plaintiflE,  testifies  as  follows:  "The  land 
in  that  vicinity,  after  crossing  the  ditches  of  Bare! as 
and  Qriegos,  follows  the  general  slope,  called  by  the 
natives  'ladera;'  then,  about  Hill  street,  there  is  a 
group  of  hills,  called  by  the  natives  'lomitas;'  then, 
following  those  lomitas  on  the  road  to  Carnuel  and  the 
mountains,  the  same  as  Tijeras  road,  you  get  to  a  cer- 
tain point,  called  by  the  natives  'La  Cuesta.' 

"Q.  What  is  the  English  of  that  term!  A.  Well, 
it  is  a  slope,  and  it  is  right  there  where  you  enter  into 
what  the  natives  call  the  'lomas,'  After  crossing  the 
lomas,  you  come  to  the  plains."  The  witness  Perfecto 
Armijo,  called  by  the  defendants,  testified  as  follows: 
"Q.  Do  you  know  what  they  call  the  ground  down 
between  the  railroad  track  and  the  acequias!  A.  Yes, 
sir.  Q.  What  did  they  call  it  in  Spanish?  A.  Between 
the  acequia  and  the  railroad,  they  called  it  'La  Vega.' 
Q.  What  do  they  call  the  land  above  the  acequias  in 
Spanish?  A.  The  'Ladera,'  usually.  Q.  What  from 
Edith  street  on  up!  A.  They  call  it  'Ladera'  up  to 
the  foot  hills,  and  then  they  call  it  'Pie  de  Las  Lomas. ^ 
Q.  Where  do  you  say  the  Pie  de  Las  Lomas  are?  A. 
Some  call  the  Pie  de  Las  Lomas,  the  high  hills,  and 
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some  others  the  small  ones/'  The  witness  Carabajal, 
who  is  fifty-five  years  of  age,  and  a  native  of  Albu- 
querque, testified  that  the  elevation  claimed  by  the 
defendants  as  the  intended  boundary  is  not  lomas,  but 
altidos  (little  hills).  He  is  corroborated  by  the  witness 
Cervantes,  who  says  that  they  are  hillocks,  "or  what 
we  [the  natives]  call  'matoral,'  which  is  sand  that 
blows  up  around  bushes/'  Jesus  Lucero,  aged  fifty 
years,  testifies  that  he  has  known  the  land  in  contro- 
versy all  his  life,  and  that  there  are  no  hills  at  Edith 
street  that  would  be  called  "lomas;''  "that  there  are  a 
few  hillocks  or  altidos." 

It  is  not  our  purpose,  however,  to  indicate  an  opin- 
ion that  the  weight  of  evidence  supports  the  plaintifiE's 
contention.  Nor  are  we  to  be  understood  that  there  is 
not  sufficient  evidence  to  the  contrary  to  have  sup- 
ported a  verdict  given  for  the  defendants  under  proper 
instructions.  We  are  clearly  of  the  opinion,  however, 
that  the  description  of  the  land,  as  given  in  the  deed, 
was  not  so  free  from  ambiguity  as  to  render  it  a  proper 
subject  for  judicial  construction ;  for,  in  addition  to 
the  ambiguity  raised  by  the  testimony  as  to  the  precise 
location  meant  by  the  use  of  the  term  "las  lomas,"  it 
is  a  matter  of  common  experience,  of  which  the  court 
will  take  notice,  that,  in  the  progress  of  the  settlement 
of  a  country,  particular  localities  will  come  to  be  desig- 
nated by  the  use  of  a  term  otherwise  general  in  its  com- 
mon acceptation.  Such  terms  as  "The  Heights," 
"The  Glade,"  "The  Glen,"  "The  Meadows,"  have  in 
many  localities,  especially  in  the  neighborhood  of 
towns  and  cities,  a  meaning  as  specific  as  if  the  local- 
ity were  defined  by  a  specific  proper  name.  This  is 
true,  not  only  of  natural  objects,  but,  in  many 
instances,  artificial  boundaries,  landmarks,  and  locali- 
ties acquire  similar  significance.  A  familiar  illustra- 
tion can  be  found  in  the  capital  of  the  nation,  where, 
among  avenues  bearing  the  names  of  nearly  all  the 
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states,  one  is  so  well  known  as  ''The  Avenue'^  that  its 
proper  name  is  seldom  used.  Innumerable  examples 
of  this  character  might  be  drawn  from  ancient  and 
modern  history. 

We  think,  therefore,  that  the  learned  judge  was  in 
error  in  excluding  from  the  consideration  of  the  jury 
all  other  terms  used  by  the  natives  in  describing  the 
irregularities  of  the  earth's  surface,  except  the  single 
term  *'las  lomas."  It  is  quite  true  that  there  is  a 
strong  array  of  testimony  supporting  the  defendant's 
contention  that  there  are  lomas  or  hills  at  Edith  street; 
but  the  evidence  to  the  contrary,  tending  to  show  that 
these  elevations  are  not  what  the  natives  call  ''las 
lomas,"  but  "lomitas,"  was  sufficient  to  entitle  the 
plaintiflE  to  the  opinion  of  the  jury  as  to  that  material 
fact.  In  other  words,  it  being  in  proof  that  there  was 
an  elevation  or  rise  in  the  ground  at  Edith  street ;  it 
being  further  shown  that,  receding  further  to  the  east, 
there  were  still  greater  elevations;  and  it  being  in 
proof  that  "lomitas,"  or  "altidos"  means  "small 
hills,"  and  that  "lomas"  means  "hills," — it  became  a 
question  of  fact  whether  the  call  in  the  deed  for  "las 
lomas"  meant  the  hills  at  Edith  street,  or  the  hills 
further  to  the  east.  This  question  of  fact,  however, 
was  taken  from  the  jury  by  the  court,  in  its  directions 
that  "las  lomas,"  named  in  the  deed,  meant  the  first 
elevation  encountered  running  east  from  the  road. 
The  use  of  the  term  "las  lomas,"  therefore,  constituted 
a  latent  ambiguity,  and  was  subject  to  explanation  by 
parol,  for  it  is  now  well  settled  that  such  an  ambiguity 
existing  in  a  deed  may  be  thus  explained.  Putnam  v. 
Bond,  100  Mass.  60;  Atkinson  v.  Cummins,  9  How. 
479.  And  even  a  patent  ambiguity  (meaning  an 
ambiguity  appearing  on  the  face  of  the  deed )  may  be 
explained  by  parol.  Jenny  Lind  Co.  v.  Bower,  11 
Cal.  199.  The  meaning  of  words  of  a  foreign  language 
may  be  explained  by  parol.    Eeamer  v.  Nesmith,  34 
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Cal.  628.  In  explaining  such  ambiguity,  it  is  a  proper 
rule  to  consider  all  the  circumstances  attending  the 
parties  at  the  date  of  the  transaction.  As  in  the  case 
at  bar,  it  is  a  proper  subject  of  inquiry  to  ascertain 
whether,  at  the  date  of  the  purchase  made  by  the  plain- 
tiff, it  was  in  contemplation  of  the  parties  to  fix  the 
eastern  boundary  at  the  line  now  claimed  by  the 
defendants,  or  whether  the  contemplated  line  ran  with 
the  crest  of  the  highest  range  of  hills  separating  the 
low  lands  or  vegas  from  the  llanos  or  plains.  Ordina- 
rily, when  a  natural  object  is  used  as  a  boundary,  the 
middle  of  the  object  named  constitutes  the  line,  except 
in  case  of  a  range  of  mountains,  when  it  goes  to  the 
comb  or  dividing  line  of  the  ridge.  Ornbaum  v.  Cred- 
itors, 61  Cal.  459;  City  of  Boston  v.  Eichardson,  13 
Allen,  154.  If  it  should  appear  that  the  plaintiff's 
grantor  owned  land  extending  eastwardly  from  the 
lands  bought  by  the  plaintiff,  and  that  the  term  '4as 
lomas''  was  used  to  designate  the  dividing  line  between 
the  plaintiff  and  his  grantor,  the  plaintiff  was  entitled 
to  show  by  parol,  if  he  could,  that  *4as  lomas'^  meant 
the  dividing  ridge  or  line  of  hills  separating  the  low 
lands  (vegas)  from  the  highlands  (mesas) ;  and  in  case 
of  any  substantial  doubt  the  plaintiff  was  entitled  to 
the  benefit  of  any  such  doubt,  under  the  well  estab- 
lished rule  that  in  all  cases  of  a  doubtful  construction 
the  deed  must  be  construed  most  strongly  in  favor  of 
the  grantee;  for  the  defendants,  having  purchased 
from  the  plaintiff's  grantor  subsequently  to  the  pur- 
chase by  the  plaintiff,  took  subject  to  his  deed.  The 
judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  proceed  in  accord- 
ance with  the  views  expressed  in  this  opinion. 

Smith,  C.  J.,  and  Fall,  J.,  concur. 
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[No.  578.     October  30,  1894.] 

WILLIAM  H.  BUCHER,  Trustee,  Appellee,  v. 
MOSES  L.  THOMPSON  et  al..  Appellants. 

Appeal — Inteblocutory  Ordeb,  Not  Appealable. — An  order  in  a  fore- 
closure suit,  under  a  deed  of  trust,  decreeing  that  the  deed  shall  have 
priority  over  certain  mechanics'  liens,  where  proof  remains  to  be 
taken,  and  a  decree  rendered  for  the  sale  of  the  property,  and  the 
satisfaction  of  the  debt  of  appellee,  is  a  merely  interlocutory  order 
from  which  an  appeal  will  not  lie. 

Appeal,  from  an  order  in  favor  of  complainant, 
decreeing,  on  demurrer,  that  a  deed  of  trust  should 
have  priority  over  certain  mechanics'  liens,  from  the 
Third  Judicial  District  Court,  Sierra  County.  Motion 
to  dismiss  appeal,  sustained. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Pickett  for  appellants. 

As  to  what  is  a  continuous  contract,  such  as  to 
give  a  miner  the  benefit  of  a  lien  until  he  ceases  to 
work  upon  the  property,  see  Kryme  v.  Occidental  Mill 
&  Mining  Co.,  8  Nev.  219. 

A  miner's  lien  begins  with  the  commencement  of 
his  work,  and  ceases  with  the  completion  of  it.  9  Mor- 
rison, 406. 

His  lien  stands  upon  the  same  footing  as  a 
mechanics'  lien.  2  Jones  on  Liens,  pp.  176,  1212;  94 
U.  S.  545;  18  Wall.  659-661;  2  Montana,  115. 

F.  W.  Pabkeb  for  appellee. 

Smith,  C.  J. — Appellee,  Wm.  H.  Bucher,  trustee, 
moves  to  dismiss  the  appeal  upon  the  ground  that  the 
decree  appealed  from  in  this  case  is  not  a  final  decree 
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and  does  not  authorize  an  appeal.     Said  decree  is  in 
words  as  follows : 

*'Wm.  H.  Bucher,  trustee,  v.  Moses  Thompson  et 
al.,  No.  615. 

**This  cause  coming  on  to  be  heard  upon  the  bill 
of  complaint  herein  and  respondents  answer,  etc.,  and 
the  demurrer  filed  by  complainant  to  the  said  answer, 
and  the  court  having  heard  solicitors  for  the  respective 
parties,  and  being  advised  in  the  premises,  doth  over- 
rule the  said  demurrer  as  to  all  grounds  taken  therein, 
except  as  to  the  second  and  fifth — ^the  second  ground 
having  been  heretofore  passed  upon  by  the  supreme 
court  of  this  territory,  as  to  the  said  fifth  ground  it  is 
adjudged  and  decreed  by  the  court  that  the  said 
demurrer  be,  and  it  hereby  is  sustained, 

"It  further  appearing  to  the  court  from  the  bill  of 
complaint  herein  that  the  deed  of  trust  mentioned 
therein  was  filed  for  record  with  the  probate  clerk  and 
ex  officio  recorder  of  said  county  on  the  twenty-second 
day  of  July,  1890,  and  the  court  being  of  opinion  that 
the  contracts  of  labor  setup  in  said  respondents  answer 
are  contracts  to  labor  from  day  to  day,  terminable  at 
the  end  of  any  day  by  either  party  thereto,  it  is  hence 
ordered,  adjudged,  and  decreed  that  the  said  deed  of 
trust  do  take  priority  over  the  said  lien  claims,  and 
each  and  all  of  them,  for  all  work  done  by  said  claim- 
ants under  the  contracts  set  up  in  said  lien  claims,  from 
and  after  the  said  twenty-second  day  of  July,  1890. 

"Done  at  Chambers  this  twenty-fifth  day  of  July, 
1893,  at  Las  Graces,  New  Mexico. 

"Albert  B.  Fall,  Judge,  etc.'' 

This  was  a  foreclosure  suit  by  the  appellee  as 
trustee  to  secure  payment  to  one  John  W.  ZoUars  of  a 
promissory  note  in  the  sum  of  $16,500  to  which 
defendants,  who  are  appellants  here,  file  answer  setting 
up  that  mechanics'  liens,  which  they  claim  to  be  prior 
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in  dignity  to  the  lien  of  the  deed  of  trust 
o'der^no*  *p-  being  foreclosed.  The  decree  quoted  was 
upon  the  demurrer  to  said  answer.  From 
an  inspection  of  the  decree  it  readily  appears  that  the 
decree  is  merely  interlocutory  and  by  no  means  dis- 
poses of  the  cause  before  the  court. 

There  remains  proof  to  be  taken  as  to  the  amount 
due,  a  decree  for  the  sale  of  the  property,  and  the  satis- 
fying of  the  debt  of  appellee. 

In  the  words  of  Chief  Justice  Wait,  *'It  has  been 
many  times  decided  that  a  decree  of  sale  in  a  foreclosure 
suit,  which  settles  all  the  rights  of  the  parties  and 
leaves  nothing  to  be  done  but  to  make  the  sale  and 
payment  of  the  proceeds,  is  a  final  decree  for  the  pur- 
pose of  an  appeal.'^  Grant  v.  Phoenix  Ins.  Co.,  106 
U.  S.  429. 

Tested  by  this  rule  it  clearly  appears  that  there  is 
no  final  decree  and  the  motion  to  dismiss  is  sustained, 
and  it  is  accordingly  so  ordered. 

Collier  and  Freeman,  JJ.,  concur. 


[No.  568.    October  30,  1894.] 

JOHN  W.  SCHOFIELD,  Receiver  of  Albuquerque 

National  Bank,  Plaintiff  in  Error,  v.  STEPHEN 

M.  FOLSOM,  Defendant  in  Error. 

ASSIGNMEKT    FOR    BENEFIT    OF    CREDITORS  —  ASSUMPSIT  —  ATTACHMENT 

AFTER  Execution  of  Deed  of  Assignment  and  before  Filing  and 
Approval  of  Assignee's  Bond.— By  section  8,  Act,  February  19, 
1889,  it  is  provided  that,  in  case  of  a  voluntary  assignment  for  the 
benefit  of  creditors,  the  assignment  ''shall  not  become  operative/' 
and  the  assignee  shall  not  enter  into  possession  of  the  property 
assigned  until  he  has  executed  ''a  good  and  sufficient  bond."  Section 
37,  Act,  February  20,  1889,  provides  that  "no  process  of  attachment 
shall  issue  *  *  *  &fter  such  assignment  has  been  duly  made,  as 
in  this  act  contemplated;''  and,  by  the  first  section  of  this  act,  the 
only  thing  required  of  the  assignor  is  that  he  execute  an  assignment 
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according  to  the  formalities  required  for  the  convey anoe  of  real 
estate.  In  a  suit  in  assumpsit,  by  attachment,  where  the  writ  was 
issued  and  levied  after  a  deed  of  assignment  had  been  executed  and 
before  the  assignee's  bond  was  filed  and  approved,  and  the  court 
below,  on  motion  of  defendant,  quashed  the  writ,  —Held:  The 
attachment  was  properly  quashed. 

Error,  from  an  order  in  favor  of  defendant, 
quashing  an  attachment,  to  the  Second  Judicial  Dis- 
trict Court,  Bernalillo  County.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
W.  B.  Childers  for  plaintiff  in  error. 

Courts  discharging  statutory  duties  and  exercising 
statutory  powers,  such  as  are  authorized  by  the  statute, 
can  not  go  beyond  the  statute  itself.  Railroad  Co.  v. 
Telegraph  Co.,  112  U.  S.  307;  Thatcher  v.  Powell,  6 
Wheat.  116. 

The  performance  of  a  ministerial  act  by  a  judicial 
officer  does  not  constitute  the  act  a  judicial  proceeding. 
People  V.  Bush,  40  Cal.  344;  12  Am.  and  Eng.  Ency- 
clopedia Law,  5,  et  seq. ;  Cohan  v.  Barnett,  5  Cal. 

The  rule  that  the  reenactment  of  a  statute  is  an 
adoption  of  the  decisions  construing  it  has  its  limita- 
tions. Savings  Bank  v.  U.  S.,  19  Wall.  237;  McDonald 
V.  Henry,  110  U.  S.  628;  Endlich  on  Inter.  Stats.,  p. 
518,  sec.  371;  Gage  v.  Smith,  79  111.  224;  Jamison  v. 
Burton,  43  Iowa,  285.  See,  also,  Ingraham  v.  Began, 
23  Miss.  213. 

In  many  states  similar  statutes  are  in  force,  and 
the  things  required  by  the  statute  are  held  to  be  con- 
ditions precedent,  and  mandatory.  JaflEray  v.  McGhee, 
107  U.  S.  361;  Gilkerson-Sloss  Com.  Co.  v.  London, 
13  S.  W.  Rep.  514;  Cohen  v.  Barton,  21  Atl.  Rep.  63; 
Turnipseed  v.  Schaefer,  76  Ga.  109;  Fecheimer  v. 
Baum,  43  Fed.  Rep.  728;  August  v.  Calloway,  35  Id. 
384;    Shakman  v.   Schlueter,  46  N.   W.   Rep.   542; 
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People  V.  Colerick,  34  Id.  686 ;  Wadleigh  v.  Schreider, 
15  Id.  839;  Eendlemann  v.  Williard,  15  Mo.  App.  376; 
Douglass  V.  Cissna,  17  Mo.  App.  61,  62;  Winn  v. 
Madden,  18  Id.  265. 

Acts  of  the  same  session  are  parts  of  the  same  act, 
and  have  eflEect  from  the  same  day,  and  are  taken 
together  as  parts  of  the  same  act.  Brown  v.  Barry,  3 
Dallas,  364.  See,  also,  U.  S.  v.  Freeman,  3  How.  564; 
Sedg.  Const.  Stat.  209,  and  note;  Powers  v.  Shepard, 
48  N.  Y.  543;  Suth.  on  Stat.  Const.,  sec.  283;  Town  of 
Highgate  v.  State,  7  Atl.  Rep.  (Vt.)  898;  Sedg.  Const. 
Stat.  209,  and  note;  Peirce  v.  Atwood,  13  Mass. 
334;  Endlich  on  Inter.  Stats.,  sec.  45,  and  cases  cited. 

Section  8,  chapter  67,  Laws,  1889,  is  not  repealed 
by  implication.  Wood  v.  U.  S.,  16  Pet.  363;  McCool 
V.  Smith,  1  Black,  459;  State  v.  Macon  Co.  Court, 
41  Mo.  459;  Suth.  on  Stat.  Const.,  sec.  137;  Ex  parte 
Smith,  40  Cal.  419. 

Section  8,  chapter  67,  provides  that,  **the  assign- 
ment shall  not  become  operative  and  the  assignee  shall 
not  take  possession'^  until  he  has  given  bond.  To 
* 'become  operative' '  is  to  take  eflEect.  Douglass  v. 
Cissna,  17  Mo.  App.  61,  62.  See,  also,  Hartzler 
V.  Tootle,  85  Mo.  28,  where  the  word  * 'inoperative" 
was  used. 

If  there  be  any  doubt  as  to  the  sense  in  which  a 
word  is  used  in  sections  of  the  same  act,  prior  or  subse- 
quent acts  in  which  the  word  is  used  on  the  same 
subject  may  be  resorted  to.  Alexander  v.  Mayor,  5 
Cranch,  8;  Reiche  v.  Smythe,  13  Wall.  162;  Suth. 
Stat.  Const.,  sec.  229. 

But  words  are  to  be  taken  in  their  natural  and 
ordinary  sense.  Millard  v.  Lawrence,  16  How.  251 ; 
Suth.  Stat.  Const.,  sec.  248. 

Where  the  meaning  of  a  statute  is  plain,  it  is  the 
duty  of  the  court  to  enforce  it  according  to  its  obvious 
terms.    Thornley  v.  U.  S.,  313. 
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Thos.  N.  Wilkerson  and  F.  W.  Clancy  for 
defendant  in  error. 

The  statute  under  which  the  assignment  was  made 
was  taken  in  substance  from  the  Missouri  statute, 
under  which  such  an  assignment  takes  effect  from  the 
time  of  its  execution  and  delivery.  Rendlemann  v. 
Wiliard,  15  Mo.  App.  380,  381;  Douglass  v.  Cissna,  17 
Id.  60,  61;  Winn  v.  Madden,  18  Id.  265;  Hartzler  v. 
Tootle,  85  Mo.  28-30. 

These  cases  arose  under  the  Missouri  statutes  of 
1879,  and  are  therefore  binding,  and  must  be  held  as 
having  been  enacted  by  our  legislature,  and  silently 
incorporated  into  the  territorial  statute.  Perea  v. 
Colorado  Nat.  Bank,  6  N.  M.  4 ;  McDonald  v.  Hovey, 
110  U.  S.  619;  Wells  on  Stare  Decisis,  sec.  590; 
Cathcart  v.  Robinson,  5  Pet.  280;  Coulter  v.  Stafford, 
48  Fed.  266;  Sanger  v.  Flow,  48  Fed.  152.  See,  also, 
Suth.  Stat.  Const.,  sec.  333;  Stebbins  v.  Guthrie  et 
al.,  4  Kan.  312. 

Even  if  our  statute  were  not  a  substantial  copy  of 
the  Missouri  statute,  .the  decisions  of  that  state  must 
commend  themselves  as  founded  upon  sound  reasoning 
and  calculated  to  effectuate  the  legislative  intent. 
Sanger  v.  Flow,  48  Fed.  Rep.  152 ;  Clayton  v.  Johnson, 
36  Ark.  406;  Thatcher  v.  Franklin,  37  Id.  64:  Rice  v. 
Frayser,  24  Fed.  Rep.  460.  See,  also,  Klap's  Assignee 
V.  Shirk,  13  Pa.  St.  588;  Mitchell  v.  Whillock,  2 
Watts  &  Serg.  254;  Fitler  v.  Maitland,  5  Id.  309; 
Dallam  v.  Fitler,  6  Id.  325;  Commonwealth  v.  Wat- 
mough,  6  Whart.  116 ;  Finney's  Appeal,  59  Pa.  St.  398. 

There  is  such  an  irreconcilable  conflict  between 
section  8,  chapter  67,  Laws,  1889,  and  the  provisions 
of  chapter  71  of  the  same  laws,  that  they  must  first  be 
held  to  be  repealed  by  implication.  To  hold  that  two 
bonds  must  be  given  to  provide  security  for  the  faith- 
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ful  administration  of  the  estate,  would  be  to  impute 
folly  to  the  legislature.     Endlich  on  Stats.,  sec.  264. 

Even  if  there  were  no  conflict  between  the  two 
statutes,  the  later  one  must  be  considered  as  containing 
all  the  statute  law  on  the  subject,  because  complete  in 
itself.  Suth.  on  Stat.  Const.,  sec.  286;  Bartlett  v. 
King,  12  Mass.  544;  Nichols  v.  Squire,  5  Pick.  169; 
State  V.  Roller,  77  Mo.  129;  Barr  v.  Flynn,  20  Mo. 
App.  388;  Smith  v.  State,  14  Mo.  152;  Sutton  v. 
Hayes,  17  Ark.  462;  Williams  v.  Beard,  1  Rich. 
(N.  S.)  309. 

Reference  to  the  title  of  an  act  is  proper  wherever 
it  may  be  useful  to  throw  light  upon  the  legislative 
intent.     Suth.  on  Stat.  Const.,  sec.  210. 

To  hold  that  there  may  be  an  interval  between  the 
execution  of  the  assignment  and  the  execution  of  the 
bond  of  the  assignee,  when  the  property  may  be  sub- 
ject to  levy  of  an  attachment,  would  be  to  open  the 
door  to  the  perpetration  of  the  wrong  which  it  is  the 
design  of  the  whole  statute  to  prevent.  Farmers'  Bank 
V.  Hale,  59  N.  Y.  56-58. 

No  proceedings,  subsequent  to  the  making  of  the 
assignment,  can  have  any  effect  on  the  present  case. 
Douglas  V.  Cissna,  17  Mo.  App.  60. 

Fbeeman,  J. — This  is  a  writ  of  error  brought  to 
reverse  the  judgment  of  the  district  court  sitting  for 
the  county  of  Bernalillo.  The  facts  are  substantially 
as  follows:  On  the  first  day  of  November,  1893,  the 
defendant,  Folsom,  executed  a  deed  of  general  assign- 
ment for  the  benefit  of  his  creditors,  and  on  the  same 
day  filed  said  deed  in  the  recorder's  office  of  Bernalillo 
county,  W.  P.  Metcalf  being  named  as  assignee.  On 
the  second  day  of  November  the  instrument  was  filed 
in  the  office  of  the  clerk  of  the  district  court,  a  notice 
having  been  filed  on  the  first  of  said  month,  with  the 
difctrict  clerk,  that  the  deed  had  been  filed  in  the  re- 
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corder's  office.  On  the  second  day  of  said  month  the 
assignment,  and  a  statement  of  the  general  nature  and 
value  of  the  estate  assigned,  required  of  the  assignee 
by  the  statute,  was  filed  in  the  office  of  the  clerk  of  the 
district  court.  This  statement  fixed  the  value  of  the 
estate  at  $80,000.  The  statute  requires  a  statement  to 
accompany  the  deed  of  assignment.  On  the  eighth 
day  of  November  the  court  appointed  two  appraisers 
to  appraise  the  property  inventoried  by  the  assignee, 
reciting  that  the  assignee  had  filed  an  inventory.  The 
assignee,  however,  had  not  filed  any  inventory,  and 
did  not  file  any  until  the  tenth,  and  on  the  same  day 
the  appraisers  filed  their  appraisement  of  the  estate, 
fixing  its  value  at  $34,896.  Thereupon  the  assignee 
petitioned  the  court  for  leave  to  file,  nunc  pro  tunc,  an 
amended  statement  of  the  nature  and  value  of  the 
estate,  and  the  court  allowed  it  to  be  filed,  to  have  *^the 
same  effect  as  though  it  had  been  filed  on  the  date  of 
making  and  filing  of  said  deed  of  assignment.''  There- 
upon the  assignee  filed  this  amended  statement  differ- 
ing from  the  previous  statement  filed  with  the  assign- 
ment only  as  to  the  value  of  the  estate.  This  the 
amended  statement  gave  as  $34,896,  the  amount  fixed 
by  the  appraisers.  Afterward,  the  amended  statement 
was  filed  on  November  10.  On  the  twenty-ninth  the 
assignee  presented  a  bond  to  the  judge  of  the  court, 
upon  which  the  judge  indorsed:  **The  foregoing  bond 
approved  November  29,  1893.''  The  bond  was  filed  in 
the  clerk's  office.  On  the  third  day  of  November,  1893, 
the  plaintiff  in  error  brought  suit  in  assumpsit  by 
attachment  against  the  defendant  to  recover  the  sum 
of  $36,010.14.  The  plaintiff  filed  the  necessary  decla- 
ration, bond,  and  affidavit  of  attachment,  and  caused 
writs  of  attachment  to  be  issued  to  Bernalillo,  Colfax, 
Santa  Fe,  Socorro,  Dona  Ana,  and  San  Miguel  coun- 
ties. On  motion  of  the  defendant,  the  court  below 
quashed  the  attachment,  upon  the  ground  that  it  was 
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sued  out  after  the  execution  and  delivery  by  the  de- 
fendant of  a  general  assignment  for  the  benefit  of  his 
creditors,  to  which  ruling  the  plaintiflE  excepted,  and 
assigned  error  upon  the  ground  that  leave  could  not  be 
granted  to  the  assignee  to  amend  the  statement  of  Ihe 
value  of  the  estate ;  that  the  bond  could  not  be  given 
twenty-eight  days  after  the  filing  of  the  deed  of  assign- 
ment; that  such  bond  could  not  be  approved,  and  was 
not  in  a  statutory  amount;  and  that,  therefore,  the 
assignment  was  inoperative. 

It  will  be  seen  by  the  foregoing  statement  of  facts 
that  the  main  controversy  in  this  case  turns  upon  the 
proper  construction  to  be  given  to  the  word  ' 'opera- 
tive,'^ as  contained  in  section  8,  chapter  67,  page  103, 
Act,  February  19,  1889.  That  act,  or  so  much  of  it  as 
is  necessary  for  us  to  consider,  is  as  follows:  *'In  case 
of  any  voluntary  assignment  for  the  benefit  of  cred- 
itors, such  assignment  shall  not  become  operative,  and 
the  assignee  shall  not  enter  into  the  possession  of 
property  assigned,  until  he  shall  have  executed  a  good 
and  sufficient  bond,"  etc.  The  purpose  of  the  legisla- 
tion from  which  the  foregoing  quotation  is  taken  was 
to  prevent  a  failing  debtor  from  preferring  one  creditor 
over  another,  and  it  makes  any  attempt  upon  the  part 
of  a  failing  debtor  thus  to  prefer  one  creditor  over 
another  an  act  of  insolvency.  It  is  therefore  termed 
the  * 'Involuntary  Assignment  Act.''  Notwithstand- 
ing, however,  that  the  general  purpose  of  the  act  is  to 
prevent  preference  among  creditors,  and  to  create  out 
of  any  such  preference  an  involuntary  assignment,  this 
section  was  evidently  incorporated  into  it  as  a  piece  of 
legislation  designed  for  a  wholly  diflEerent  purpose,  and 
relates,  by  its  terms,  to  voluntary,  rather  than  involun- 
tary, assignments.  Section  9  of  the  same  act  provides 
that  if  an  assignee  does  not,  within  twelve  months, 
settle  up  the  estate,  any  creditor  may  file  a  bill  in 
chancery  to  compel  settlement  and  distribution  of  the 
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estate.  Section  8  provides  also,  that  the  bond  to  be 
given  by  the  assignee  shall  be  fixed  by  the  district 
judge ;  that  the  bond  shall  be  in  a  sum  not  less  than 
double  the  value  of  the  property  assigned,  etc.  On  the 
next  day  after  the  passage  of  this  act,  the  legislature 
passed  an  act  regulating  voluntary  assignments.  This 
act  was  composed  of  forty-five  sections,  and  was  evi- 
dently designed  by  the  legislature  to  form  a  complete 
code  of  procedure  for  parties  wishing  to  abandon  their 
estates  to  their  creditors.  It  provides  that  this  act 
shall  be  for  the  benefit  of  all  of  the  creditors.  The 
assignee,  at  the  date  of  the  execution  of  the  deed,  is 
required  to  make  a  statement  as  to  the  nature  and 
value  of  the  estate,  and  file  such  statement  with  the 
deed  for  record,  and  within  five  days  thereafter  enter 
into  a  bond,  etc.  The  statute  further  requires  that 
within  ten  days  thereafter  the  assignee  shall  file  in  the 
office  of  the  district  clerk  an  inventory  of  the  estate. 
It  then  becomes  the  duty  of  the  district  judge  to 
appoint  appraisers,  etc.  It  also  provided  that  if,  upou 
the  appraisement  of  the  estate,  it  should  turn  out  to 
be  worth  more  than  the  value  placed  upon  it  by  the 
assignee  in  his  preliminary  statement,  then  his  bond 
shall  be  increased,  etc.  Section  37  of  this  act  declares 
that  no  process  by  attachment  shall  issue  on  behalf  of 
any  creditor  of  the  assignor  after  such  assignment  has 
been  duly  made,  as  contemplated  by  this  act. 

The  foregoing  reference  to  the  statutes  of  this  ter- 
ritory, and  statement  of  the  facts  in  this  case,  suflS- 
ATTACHMBNT       cleutly  ludicatc,  as  already  observed,  that 
S?dciro?M."     the  principal  point  of  contention  grows 
be*fo"e''fiHne  and  Qut  of  the  questlou  of  the  proper  con- 
s^n'eV'Jbond.     structiou  to  bc  given  to  the  following  lan- 
guage, as  contained  in  the  two  acts  of  the  legislature: 
Section  8,  Act,  February  19:      **In  the  case  of  any 
voluntary  assignment  for  the  benefit  of  creditors  such 
assignment  shall  not  become  operative,  and  the  assignee 
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shall  not  enter  into  possession  of  the  property  until  he 
shall  have  executed  a  good  and  sufficient  bond,''  etc. 
Section  37,  ^ct,  February  20:  '*No  process  of  attach- 
ment shall  issue  after  such  assignment  has  been  duly 
made,  as  in  this  act  contemplated/'  On  the  part  of 
the  plaintiff  it  is  insisted  that,  the  attachment  having 
been  issued  and  levied  before  the  execution  and  ap- 
proval of  the  bond,  the  assignment  was  not  operative, 
and  therefore  the  attachment  was  good.  On  the  part 
of  the  defendant  it  is  insisted  that  the  assignment  had 
**been  duly  made  as  in  this  act  contemplated,"  and 
that  therefore  no  process  of  attachment  could  have 
been  properly  issued.  The  process  of  attachment  in 
this  case  was  issued  after  the  execution  of  the  deed  of 
assignment,  and  before  the  assignee  had  given  bond, 
and,  under  the  contention  of  the  plaintiff  in  error, 
before  the  assignment  had  become  operative,  and  there- 
fore before  it  had  been  duly  made.  It  is  the  conten- 
tion of  the  plaintiff  in  error  that  as  the  assignment  had 
not  become  operative,  and  as,  therefore,  the  assignee 
was  not  authorized  to  take  possession  of  the  assigned 
property,  the  legal  title  was  still  in  the  assignor,  and 
subject  to  the  process  of  attachment.  The  defendant 
in  error,  frankly  confessing  that  one  of  the  purposes  of 
the  assignment  was  to  defeat  the  threatened  attachment 
proceedings,  insists  that  it  was  the  policy  of  the  law  to 
favor  general  assignments,  whereby  all  creditors  are 
provided  for  alike.  We  are  of  opinion  that  this 
contention  is  correct,  and  that  the  law  providing  for  a 
general  assignment  for  the  benefit  of  all  the  insolvent's 
creditors  should  receive  a  liberal  construction.  Apply- 
ing this  doctrine  to  the  matter  in  hand,  we  find  no 
difficulty  in  reconciling  section  8  of  the  Act  of  February 
19,  with  the  provisions  of  the  Act  of  February  20. 

Section  9  of  the  voluntary  assignment  act  requires 
the  assignee  to  make  affidavit  touching  the  nature  and 
value  of  the  effects  assigned  to  him,  and  allows  him 
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five  days  within  which  to  give  bond  to  cover  this  esti- 
mated value;  and  section  8  of  the  involuntary  assign- 
ment act  declares  that  the  assignment  shall  not  become 
operative,  and  the  assignee  shall  not  take  possession, 
until  he  has  given  bond ;  and  section  37  of  the  volun- 
tary assignment  act  prohibits  the  issuance  of  any 
attachment  against  the  assignor  after  the  assignment 
has  been  duly  made  '*as  in  this  act  contemplated." 
Now,  referring  to  the  first  section  of  this  act,  we  find 
that  the  only  thing  required  of  the  assignor  is  that  he 
execute  an  assignment  under  the  formalities  required 
for  the  conveyance  of  real  estate.  The  assignment 
having  been  * 'proved,  or  acknowledged,  and  certified 
and  recorded,''  the  legal  title  passes  out  of  the  assignor, 
and  the  property  assigned  is  no  longer  subject  to  seiz- 
ure under  the  attachment  proceedings.  It  is  deemed 
unnecessary  to  determine  the  question  as  to  the  precise 
status  of  the  legal  and  equitable  titles  during  the  inter- 
im between  the  execution  of  the  deed  of  assignment 
and  the  qualification  of  the  assignee.  The  latter  is  not 
allowed  to  have  possession,  and  it  is  provided  that  the 
assignment  should  not  become  operative  until  he  exe- 
cuted a  bond.  The  legal  title,  however,  vests  in  him ; 
and,  if  at  the  date  of  the  conveyance,  the  assignor  is  in 
possession  of  the  property  conveyed,  he  may  be  said 
thereafter  to  hold  possession  in  trust  for  the  assignee, 
who  is  authorized  to  take  possession  immediately  upon 
the  execution  of  a  satisfactory  bond.  While,  therefore, 
strictly  speaking,  the  property  can  not  be  said  to  be 
*'in  custodia  legis,"  which  term  defines  the  possession 
rather  than  the  title,  still,  under  the  operation  of  that 
principle,  which  declares  that  a  trust,  shall  not  be 
allowed  to  fail  for  want  of  a  trustee,  it  is  safe  to  sav 
that  the  court,  by  reason  of  the  deed  of  assignment,  is 
clothed  with  all  the  power  necessary  for  the  care  and 
control  of  the  property  assigned ;  and,  on  the  failure 
of  the  trustee  or  the  assignee  to  qualify  within  a  reason- 
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able  time,  it  would,  without  doubt,  be  the  duty  of  the 
court,  upon  proper  application,  to  appoint  a  suitable 
person  to  administer  the  trust.  If  the  assignee  should 
fail  to  qualify  within  a  reasonable  time;  or  if,  without 
having  executed  the  required  bond,  he  should  take 
possession  of  the  assigned  property;  x>v  if,  after  the 
execution  of  the  deed  of  assignment,  the  assignor  should 
exercise  a  control  inconsistent  with  his  changed  rela- 
tions to  the  property,  as  for  instance,  if  he  should 
undertake  to  dispose  of  it;  or  in  fine,  if ,  by  reason  of 
any  circunistances  connected  with  the  transaction,  a 
creditor  should  be  of  the  opinion  that  the  assignment 
was  merely  colorable,  he  would  be  authorized  to  bring 
his  action  under  section  37  of  the  act  to  have  the 
assignment  pronounced  void  ab  initio. 

Construing  the  two  acts  together  we  have  no  diffi- 
culty in  arriving  at  the  conclusion  that  it  was  the  pur- 
pose of  the  legislature  to  prevent  the  preference  of  one 
creditor  over  another,  whether  the  preference  was 
obtained  by  favoritism  of  the  debtor  or  by  the  vigilance 
of  the  creditor.  We  are  of  the  opinion,  therefore,  that 
the  action  of  the  court  below  in  quashing  the  attach- 
ment was  correct,  and  the  judgment  will  therefore  be 
affirmed. 

Smith,  C.  J.,  and  Fall,  J.,  concur. 


[No.  509.     October  30,  1894.] 

LYNDONVILLE  NATIONAL  BANK,  Plaintiff  in 

Error,  v.  STEPHEN  M.  FOLSOM, 

Defendant  in  Error. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— VALUATION  OP  EsTATE,  COR- 
RECTED Statement  of. — ^Where,  on  a  general  assignment  for  the  ben- 
efit of  creditors,  the  assignee  found  he  had  valued  the  estate  too  high, 
and,  on  application,  the  court  allowed  him  to  make  a  farther  cor- 
rected statement,  for  double  the  amount  of  which  he  was  required  to 
execute  bond,  it  was  not  error. 
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_      _  

Id. — Transfer  op  Corporate  Stock — Failure  to  Enter  on  Books  of 
Company — Title. — Under  section  200,  Compiled  Laws,  providing 
that  no  transfer  of  corporate  stock  shall  be  valid,  except  between  the 
parties  thereto,  until  the  same  shall  be  made  on  the  books  of  the 
company,  no  title  passes  to  the  assignee  under  a  general  assignment 
for  the  benefit  of  creditors,  unless  such  transfer  has  been  made  as 
therein  prescribed.  « 

Error,  from  an  order  in  favor  of  defendant, 
quashing  an  attachment  levied  upon  certain  corporate 
stock  attempted  to  be  conveyed  under  a  deed  of  assign- 
ment made  on  the  same  day  the  levy  was  made,  to  the 
Second  Judicial  District  Court,  Bernalillo  County. 
Eeversed. 

The  facts  are  stated  in  the  opinion  of  the  court* 

A.  B.  McMiLLEN  for  plaintiflE  in  error. 

F.  W.  Clancy  and  Thos.  N.  Wilkerson  for 
defendant  in  error. 

Freeman,  J. — This  is  a  branch  of  the  case  already 
determined  by  this  court,  of  Schofleld,  Receiver,  etc., 
V.  Folsom.  We  have  already  determined  that  so  far 
as  relates  to  the  execution  of  the  assignment  and  filing 
of  the  bond,  etc.,  that  it  took  precedence  over  the 
attachment,  and  have  sustained  the  action  of  the  court 
below  in  quashing  the  attachment  in  that  case.  This 
case,  however,  presents  an  additional  question  not 
involved  in  the  discussion  of  that.  It  is  this :  A  part 
of  the  property  attempted  to  be  conveyed  by  deed  of 
assignment  was  stock  in  the  Red  River  Cattle  Com- 
pany and  in  the  Carisozo  Cattle  Company.  The  writ 
of  attachment  was  issued  on  the  thirty-first  of  October, 
1893,  and  on  the  next  day,  at  10  o'clock,  a.  m.,  the 
deed  of  assignment  was  filed  in  the  office  of  the  pro- 
bate clerk  of  Bernalillo  county,  and  on  the  same  day, 
between  3  and  4  o'clock  p.  m.,  the  sheriff  of  Colfax 
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county  levied  the  attachment  on  the  stock  of  the  two 
companies  already  named,  and  on  the  second  day  of 
November  the  deed  of  assignment  was  filed  in  the 
oflSce  of  the  clerk  of  the  district  court. 

Some  discussion  has  arisen  in  this  case  over  the 
fact  that  the  assignee,  after  having  declared  in  his 
preliminary  statement  that  the  property  conveyed  was 

worth  $80,000,  was  afterward  allowed  to 

''^blncfiroT/ridr  correct  this  statement  by  fixing  the  value 

o?7sia?c:"''co"r"  at  $34,000,  for  double  the  whole  amount 

S«tV****"     of  which  he  was  obliged  to  execute  bond. 

There  is  no  error  in  this,  as  we  have 
already  determined  in  the  case  of  Schofield  v.  Folsom. 
The  first  statement  was,  at  the  best,  a  mere  estimate ; 
and  if,  upon  further  appraisement,  it  had  been  ascer- 
tained that  the  property  was  worth  more  than  the 
amount  named  in  the  assignee's  first  statement,  he 
would  have  been  required  to  increase  his  bond,  and  we 
therefore  see  no  reason  why  he  should  not  have  been 
permitted  by  the  court  to  show  that  in  his  first  esti- 
mate he  had  placed  the  valuation  too  high. 

The  principal  contention,  however,  arises  over  a 
matter  that  is  by  no  means  free  from  doubt.  The 
statute  regulating  the  transfer  of  sto«k  in  an  incorpo- 
rated company  is  as  follows:  '*The  stock  of  the  com- 
pany shall  be  deemed  personal  estate  and 
Transfer  of     g^jall  be   transferable  in  such  manner  as 

corporate  stock : 

onbJoki°:  mV.  shall  be  prescribed  by  the  by-laws  of  the 
company;  but  no  transfer  shall  be  valid 
except  between  the  parties  thereto,  until  the  same  shall 
be  so  entered  upon  the  books  of  the  company,  as  to 
show  the  names  of  the  parties,  by  and  to  whom  trans- 
ferred, the  number  and  designation  of  the  shares,  and 
the  date  of  the  transfer.''  Comp.  Laws,  sec.  200. 
The  stock  levied  on  in  this  case  stood  on  the  books  of 
the  company  in  the  name  of  Folsom,  the  defendant  in 
the  attachment  proceeding.    The  certificates,  however, 
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representing  this  stock,  it  is  admitted,  were  in  the  pos- 
session of  a  third  party,  having  been  hypothecated  to 
secure  certain  indebtedness  due  from  Folsom.  For 
the  purposes  of  this  argument  it  is  admitted,  also,  that, 
so  far  as  it  was  within  the  power  of  Folsom,  he  had 
conveyed,  or  attempted  to  convey,  his  interest  in  this 
stock  to  the  assignee,  except  that  he  had  totally  failed 
to  comply  with  the  statute,  which  requires  the  transfer 
to  be  ^'entered  on  the  books  of  the  company;"  that  is 
to  say,  Folsom,  the  failing  debtor,  had  made  a  general 
assignment  of  all  of  his  property  to  the  assignee  for 
the  benefit  of  all  of  his  creditors,  the  plaintiflE  in  error 
having  in  the  meantime  (after  the  execution  of  the 
deed  of  assignment,  and  before  the  execution  of  the 
bond  upon  the  part  of  the  assignee)  sued  out  a  writ  of 
attachment,  which  he  had  levied,  or  attempted  to  have 
levied,  upon  those  stocks.  If  the  deed  of  assignment 
executed  by  Folsom  was  a  valid  transfer  of  these 
stocks,  then  it  is  admitted  that  the  action  of  the  court 
below  in  quashing  the  attachment  was  proper,  and 
will  have  to  be  affirmed.  If  on  the  contrary,  the  deed 
of  assignment  did  not  convey  Folsom's  interest  in  this 
company,  or,  in  other  words,  was  not  a  proper  transfer 
of  these  stocks,  then  whatever  of  interest  he  may  have 
retained  by  reason  of  his  failure  to  properly  transfer 
them  was  subject  to  attachment,  and  therefore  the 
action  of  the  court  below  in  quashing  the  attachment 
was  erroneous.  On  the  part  of  the  plaintiff  in  error  it 
is  insisted  that  the  attempted  assignment  of  the  stock 
was  void  by  reason  of  the  fact  that  it  did  not  comply 
with  the  requirements  of  the  statute,  which  provides  the 
mode  by  which  stocks  of  this  character  may  be  trans- 
ferred. On  the  part  of  the  defendant  in  error  it  is  in- 
sisted that  under  the  assignment  law  it  is  competent 
for  a  failing  debtor  to  assign  all  of  his  interests,  of 
whatever  character,  in  all  classes  of  property,  real, 
personal  or  mixed,  and  that  this  transfer  is  not  subject 
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to  the  statutory  requirements  which  are  invoked  in  this 
case.  We  are  therefore  called  upon  to  determine 
whether  that  provision  of  the  statute  which  declares, 
''But  no  transfer  shall  be  valid,  except  between  the 
parties  thereto,  until  the  same  shall  be  so  entered  up- 
on the  books  of  the  company,''  is  applicable  to  the 
transfer  made  by  an  assignor  to  an  assignee.  In  Wis- 
consin, under  a  statute  identical  with  ours,  it  was  held 
that  the  language  of  the  statute  was  imperative,  and 
that  no  transfer  of  stock  was  valid,  except  as  between 
the  parties,  unless  the  transfer  was  entered  upon  the 
books  of  the  company.  In  re  Murphy,  51  Wis.  519. 
The  same  is  the  doctrine  of  the  California  courts. 
Weston  V.  Bear  Valley  Mining  Co.  5,  Cal.  186;  Strout  v. 
NatomaW.&MiningCo.,9Cal.  78;  Nagleev.WharfCo., 
20  Cal.  529.  Chief  Justice  Shaw,  in  the  case  of  Fisher 
V.  Bank,  5  Gray,  373,  in  passing  upon  a  provision  in 
the  charter  of  the  bank  to  the  following  effect:  "The 
stock  of  said  bank  shall  be  transferable  only  at  its 
banking  house  and  on  its  books," — said:  "The  clause 
itself  is  too  clear  to  admit  of  doubt, — 'shall  be  trans- 
ferable;' that  is,  capable  of  being  transferred.  The 
largest  and  broadest  term  to  express  alienation  on  the 
one  part,  and  acquisition  on  the  other.  The  word 
'only'  carries  an  implication,  and  is  as  distinct  as  neg- 
ative words  could  make  it.  There  is  no  other  mode. 
It  was  not  to  prescribe  one  mode,  leaving  the  others 
unaffected.  It  made  that  mode  exclusive."  The 
cases  of  the  Union  Bank  v.  Laird,  2  Wheat.  390,  and 
Kock  V.  Nichols,  3  Allen,  342,  are  cited  as  supporting 
the  same  proposition.  The  facts  in  the  case  last  cited 
were  that  Rock,  the  holder  of  certain  shares  in  a  rail- 
road company,  sold  them  to  Nichols,  but  the  convey- 
ance was  not  recorded  in  the  books  of  the  company,  as 
required  by  the  statute.  Under  the  conveyance  thus 
made,  the  same  shares  were  sold  under  an  execution 
against  Eock;  and  the  supreme  court,   speaking   by 
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Judge  Metcalf  say,  '*That  they  could  lawfully  be  so 
taken  admits  of  no  doubt.''  Fisher  v.  Essex  Bank,  5 
Gray,  373.  In  the  ease  at  bar  it  is  admitted  that  the 
certificates  representing  the  stock  which  it  was  sought 
to  attach  were  not  in  possession  of  the  debtor.  They 
had  been,  as  already  observed,  hypothecated.  Some 
question  has  been  raised  as  to  the  regularity  of  the  levy 
of  the  attachment.  It  is  unnecessary,  however,  so  far 
as  concerns  the  disposition  of  this  case,  to  determine 
any  question  arising  out  of  this  supposed  informality. 
It  is  enough  for  the  purposes  of  this  case  for  us  to  de- 
termine—as we  do  determine-that  the  assignor  having 
failed  to  comply  with  the  terms  of  the  statute  prescrib- 
ing the  mode,  and  only  mode,  by  which  property  of 
this  sort  could  be  conveyed,  the  assignee  took  no  title, 
and  that  therefore  the  motion  to  quash  the  attachment 
for  the  reason  that  the  property  attached  had  already 
been  conveyed  by  assignment  was  improperly  allowed ; 
and  for  that  reason  the  action  of  the  court  below 
must  be  reversed. 

Smith,  C.  J.,  and  Fall,  J.  concur. 


[No.  545.    On  Rehearing.    November  1,  1894.] 

JOHN  a.  CLANCEY,  Appellant,  v.  JOHN  G.  CLAN- 
CEY, Administratob  of  Estate  of  CHARLES 
E.  FAIEBANK,  Deceased,  Appellee. 

This  was  an  application  for  rehearing  in  the  above  cause  on  the  ground, 
among  others,  that  the  judgment  was  not  in  accord  with  the  opinion 
of  the  court,  the  seeming  irregularity  growing  out  of  the  use 
inadvertently  of  the  word  ''appear'  in  the  concluding  part  of  the 
opinion  instead  of  ''claim.''  The  court  holding  that,  as  it  was  a 
mere  inadvertence,  which  could  not,  and  did  not,  mislead  anyone, 
denied  the  application,  and,  at  the  request  of  appellant  to  make 
findings  of  fact  to  be  used  on  appeal,  ordered  that  the  findings  filed 
in  the  cause  below  be  adopted  as  the  findings  of  the  supreme  court. 
For  former  opinion,  see  page  405,  ante. 
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Petition  for  rehearing  overruled. 

John  D.  W.  Veeder  for  appellant. 

L.  Emmett  for  William  P.  Fairbank  and  Elizabeth 
and  Alice  Fairbank. 

Freeman,  J. — A  judgment  having  been  rendered 
at  the  present  term  of  this  court  affirming  the  judg- 
ment of  the  district  court,  the  appellant  now  moves  for 
a  rehearing,  resting  his  application,  inter  alia,  on  the 
ground  that  the  judgment  is  not  in  accord  with  the 
opinion  of  the  court.  This  seeming  irregularity  grows 
out  of  the  inadvertent  use  of  the  word  ''appeal" 
instead  of  the  word  ''claim,''  as  contained  in  the  con- 
cluding part  of  the  opinion.  This  mistake  probably 
resulted  from  the  fact  that  the  court,  in  rendering  its 
opinion,  disposed  of  the  two  questions  growing  out  of 
appellee's  motion  to  dismiss  the  appeal  and  the  appel- 
lant's contention  for  a  reversal  of  the  judgment  below. 
But  whether  this  accounts  for  the  mistake,  or  whether 
it  was  a  mere  oversight  of  the  writer  of  the  opinion, 
the  fact  remains  that  there  can  be  no  misunderstanding 
as  to  what  the  court  intended  to  direct;  and  the  judg- 
ment is  in  strict  conformity  with  that  direction,  as  will 
readily  be  seen  upon  a  brief  reference  to  the  points 
decided.  The  appellant  was  the  administrator  of  the 
'  estate  of  one  Fairbanks,  who  had  recently  departed 
this  life  in  the  state  of  California.  As  such  adminis- 
trator he  had  made  his  report  to  the  probate  court, 
reciting  that,  after  settling  up  the  estate,  he  had  on 
hand  $14,140.17  belonging  to  the  estate.  Thereafter, 
certain  parties,  designated  in  the  opinion  of  the  court 
as  the  "Baltimore  claimants,"  filed  in  the  probate  court 
a  petition  asking  to  be  declared  the  heirs  and  distrib- 
utees of  the  estate,  the  administrator  having  in  his 
proceeding  described  certain  parties  residing  in  Cali- 
fornia as  such  heirs  and  distributees.  The  Baltimore 
claimants  having  filed  their  petition,  the  administrator, 
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the  appellant  here,  filed  a  supplementary  report,  in 
which  he  sought,  under  the  guise  of  correcting  his 
former  report,  to  set  up  a  claim  in  his  own  behalf  to 
an  amount  sufficient  to  absorb  the  entire  estate.  The 
probate  court  allowed  $4,185.07  of  this  claim,  and  dis- 
allowed $11,101.50.  From  this  order  both  parties 
prayed  an  appeal  to  the  district  court ;  the  administra- 
tor from  the  order  allowing  the  $11,101.50,  and  the 
claimants  from  the  order  allowing  the  $4,185.07.  The 
claimants,  however,  never  perfected  their  appeal  by 
executing  a  bond.  The  cause  coming  on  to  be  heard 
in  the  district  court,  by  a  stipulation  waiving  a  jury, 
the  court  held  that  the  whole  case  was  before  him  on 
appeal;  holding  that  the  administrator's  appeal  from 
the  order  disallowing  a  portion  of  his  claim  brought  up 
the  entire  cause,  as  well  that  part  of  the  order  allowing 
a  portion  as  the  order  disallowing  a  portion  of  his  claim. 
The  court  therefore  filed  elaborate  findings  of  fact, 
basing  thereon,  as  a  conclusion  of  law,  a  judgment 
disallowing  the  administrator's  entire  claim,  and  dis- 
missing his  suit.  This  court,  in  rendering  its  opinion, 
while  suggesting  a  doubt  as  to  whether  the  administra- 
tor's appeal  brought  up  the  whole  case  ,to  the  district 
court,  was  nevertheless  so  thoroughly  satisfied  that  the 
ends  of  substantial  justice  had  been  reached  that  it 
affirmed  the  judgment  of  the  court  below,  dismissing 
the  appellant's  claim.     Comp.  Laws,  sec.  2190. 

The  use  of  the  term  * 'appeal,"  therefore,  was,  as 
already  stated,  a  mere  inadvertence,  that  could  not, 
and  did  not,  mislead  anyone.  The  motion  for  rehear- 
ing, therefore,  will  be  disallowed.  The  appellant 
baving  requested  this  court  to  make  findings  of  fact  to 
be  used  on  appeal,  it  is  ordered  that  the  findings  filed 
in  the  cause  in  the  court  below  be,  and  they  are  hereby, 
adopted  as  the  findings  of  this  court. 

Smith,  C.  J.,  and  Fall,  J.,  concur,  Collieb,  J., 
concurs  in  the  judgment  denying  a  rehearing. 
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[No.  572.    November  1,  1894.] 

JOHN  M.  SCHOFIELD,  EECEiviiR  of  Albuquerque 
National  Bank,  Plaintiff  in  Error,  v.  MON- 
TAGUE STEPHENS  AND  ARTHUR  S.  BURR, 
Defendants  in  Error, 

Courts — ^District  Courts  for  the  Counties — Judicial  District 
Courts — Jurisdiction.— The  "district  courts  for  the  counties*," 
organized  under  the  acts  of  the  territorial  legislature  pursuant  to 
authority  given  by  section  1874,  Revised  Statutes  of  the  United 
States,  authorizing  the  judges  of  the  supreme  court  of  the  territory  to 
hold  courts  within  their  respective  districts  to  hear  all  causes,  except 
those  in  which  the  United  States  is  a  party,  and  the  "judicial  district 
courts.''  organized  under  section  1910,  Revised  Statutes  of  the  United 
States,  providing  that  each  of  the  district  courts  in  the  territory  shall 
have  the  same  jurisdiction  in  causes  arising  under  the  laws  of  the 
United  States  as  is  vested  in  the  United  States  circuit  and  district 
courts,  have  concurrent  jurisdiction  in  a  cause  brought  by  the  receiver 
of  a  national  bank. 

Error,  from  a  judgment  in  favor  of  defendants, 
disiiiissing  the  cause  for  want  of  jurisdiction,  to  the 
Fifth  Judicial  District  Court.  Judgment  reversed, 
with  instructions  to  reinstate  the  cause. 

W.  B.  Childers  for  plaintiff  in  error. 

The  facts  are  stated  in  the  opinion  of  the  court. 

It  is  not  contended  that  the  special  grant  of  juris- 
diction under  section  1910,  Revised  Statutes  of  the 
United  States,  conferred  general  chancery  and  common 
law  jurisdiction  exercised  by  United  States  circuit  and 
district  courts  in  cases  between  citizens  of  different 
states.  Such  jurisdiction  is  not  vested  in  the  territorial 
courts.  New  Orleans  v.  Winter,  1  Wheat.  91 ;  Barney 
V.  Baltimore,  6  Wall.  280;  Hornbuckle  v.  Toombs,  18 
Wall.  650. 

Here  the  jurisdiction  depends  on  the  subject-mat- 
ter, and  it  is  this  jurisdiction  that  section  1910  confers 
on  the  district  courts  of  the  territories,  which  it  declares 
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* 'shall  have  and  exercise  the  same  jurisdiction  in  all 
cases  arising  under  the  constitution  and  laws  of  the 
United  States  as  is  vested  in  the  circuit  and  district 
courts  of  the  United  States/'  N.  P.  R.  K.  Co.  v.  Gar- 
land, 3  Pac.  Rep.  (Montana)  134,  and  cases  cited. 
See,  also,  U.  S.  v.  Bissell,  19  Id.  252;  Ex  parte 
Kongres,  Id.  441;  1  Wash.  Ter.  Rep.  262;  Chouteau 
V.  Rice,  1  Minn.  192;  Beebe  v.  U.  S.,  11  N.  -W.  Rep. 
509;  Murphy  v.  Murphy,  25  N.  W.  Rep.  806. 

The  distinction  between  jurisdiction  under  section 
1868  and  section  1910,  Revised  Statutes  of  the  United 
States,  is  clear.  Snow  v.  U.  S.,  18  Wall.  32;  Beebe  v. 
V.  U.  S.,  supra;  Hornbuckle  v.  Toombs,  18  Wall.  648. 
See,  also.  Ex  parte  Cooper,  143  U.  S.  472. 

As  to  when  a  case  arises  under  the  laws  of  the 
United  States  there  can  be  no  doubt  that  all  corpora- 
tions created  by  the  United  States  are  entitled  to  sue 
in  the  federal  courts.  Pacific  Removal  Cases,  115  U. 
S.  11.  See,  also,  N.  P.  R.  R.  v.  Amito,  144  U.  S.  465 ; 
Southern  Kansas  R'y  Co.  v.  Briscol,  Id.  133;  T*  P. 
R'y  Co.  V.  Cox,  145  Id.  593. 

Although  state  and  federal  courts  had  concurrent 
jurisdiction  of  them  prior  to  the  act  of  July  12,  1882, 
and  under  the  national  banking  act,  national  banks 
could  bring  their  suits  in  the  United  States  courts,  and 
could  remove  suits  against  them  into  the  federal  courts. 
Leather  Mfs.  Bank  v.  Cooper,  120  U.  S.  778;  County 
of  Wilson  V.  National  Bank,  103  U.  S.  770. 

The  act  of  1882,  and  the  act  of  August  13,  1888, 
expressly  took  away  the  jurisdiction  of  the  United 
Slates  over  national  banks,  as  corporations  created 
under  the  federal  law  (Supp.  Rev.  Stats.  [2  Ed.  J  354, 
611);  but  the  courts  have  expressly  held  that  these 
statutes  left  the  jurisdiction  of  the  United  States,  of 
suits  brought  by  the  receiver,  as  an  officer  of  the  United 
States,  unimpaired.  Kennedy  v.  Gibson,  8  Wall.  498. 
See,  also,  Gibson  v.  Peters,  150  U.  S.  342,  and  cases 
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cited;  Price  v.  Abbott,  17  Fed.  Rep.  506;  Armstrong 
V.  Ettlesohn,  36  Id.  209;  Armstrong  v.  Trautman,  Id. 
275;  McConville  v.  Gilman,  Id.  277;  Stephens  v.  Ber- 
nays,  41  Id.  642;  Yardley  v.  Dickson,  47  Id.  835; 
Fisher  v.  Yoder,  53  Id.  565. 

N.  B.  Hamilton  for  defendants  in  error. 

Fall,  J. — Plaintiff  in  error,  John  W.  Schofield, 
receiver  of  the  Albuquerque  National  Bank,  an  insolv- 
ent institution  organized  under  the  national  banking 
act,  sued  the  defendants  in  error  upon  two  promissory 
notes  aggregating,  with  interest,  over  $5,000.  Declara- 
tion alleges  the  incorporation  of  the  bank,  the  appoint- 
ment of  plaintiff  as  receiver  by  the  comptroller,  making 
of  the  notes  by  the  defendants,  that  they  are  due  and 
unpaid,  etc.  The  suit  was  brought  in  the  court  sitting 
for  the  Fifth  judicial  district,  composed  of  the  counties 
of  Socorro,  Lincoln,  Chaves,  and  Eddy,  the  said  court 
sitting  for  the  trial  of  causes  arising  under  the  laws  of 
the  United  States,  these  courts  being  by  the  acts  of  the 
territory  for  the  drawing  of  juries,  etc.,  designated  as 
^'judicial  district  courts,*'  as  contradistinguished  from 
the  '^district  courts  for  the  counties'*  in  which  are  tried 
causes  arising  under  the  laws  of  the  territory.  Defend- 
ants in  error  moved  to  dismiss  said  cause,  because  the 
court  sitting  for  the  trial  of  causes  arising  under  the 
constitution  and  laws  of  the  United  States  had  no 
jurisdiction  to  try  said  cause  by  reason  of  the  subject- 
naatter,  and  because  said  suit  should  have  been  brought 
to  the  ''district  court  for  the  county"  sitting  in  and  for 
the  county  of  Socorro  for  the  trial  of  causes  arising 
under  the  laws  of  the  territoi^y.  The  motion  to  dismiss 
was  formally  sustained,  and  final  judgment  of  dis- 
missal entered,  that  this  court  might  pass  upon  the 
jurisdictional  question  presented. 

It  is  contended  by  defendant  in  error  that,  the  leg- 
islative assembly  of  the  territory  having  established  in 
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the  diflferent  counties  of  this  territory  courts  for  the 
trial  of  causes  arising  under  the  laws  of  the  territory, 
that  under  the  provisions  of  section  1874  of  the  Revised 
Statutes  of  the  United  States  the  * 'judicial  district 
courts"  sitting  for  the  trial  of  causes  arising  under  the 
laws  of  the  United  States  have  no  jurisdiction  of  such 
causes  as  are  here  presented,  the  district  courts  for  the 
counties  having  exclusive  jurisdiction  in  the  premises. 
Section  1874  provides  that  the  ** judges  of  the  supreme 
court  of  this  territory  are  authorized  to  hold  courts 
within  their  respective  districts,  in  the  counties  wherein 
DisTKicT  courts    by  the  laws  of  the  territory  courts  have 

for  the  counties:     ,  ,  j_iTiir»Ai 

judicial  district    becu  Or  may  be  established  for  the  pur- 

courts:  jurisdic-  .  jjj.  ••  n  j. 

tion.  pose  of  hearmg  and  determining  all  mat- 

ters and  causes  except  those  in  which  the  United  States 
is  a  party.''  Under  section  1910,  Revised  Statutes  of 
the  United  States,  the  * 'judicial  district  courts"  are 
given  the  same  jurisdiction  in  causes  arising  under  the 
laws  of  the  United  States  as  is  vested  in  the  circuit  and 
district  courts  of  the  United  States.  By  chapter  3, 
title  10,  section  563,  Revised  Statutes,  the  district 
courts  of  the  United  States  are  given  jurisdiction  ''of 
all  suits  at  common  law  brought  by  the  United  States 
or  by  any  officer  thereof  authorized  to  sue."  Under 
chapter  7,  title  13,  Revised  Statutes,  the  circuit  courts 
are  given  jurisdiction  "of  all  suits  at  common  law 
where  the  United  States  or  any  officer  thereof  suing 
under  the  authority  of  an  act  of  congress  are  plaintiffs." 
Under  Supplement  to  Revised  Statutes  [2  Ed.]  354, 
611,  the  jurisdiction  of  the  United  States  courts  over 
national  banks  as  corporations  created  by  federal  law 
was  expressly  taken  away,  but  the  courts  have  held 
that  under  sections  629  and  563,  before  cited,  the 
receiver  of  a  national  bank,  being  an  officer  of  the 
United  States,  is  entitled  to  sue  in  the  United  States 
courts.  Kennedy  v.  Gibson,  8  Wall.  498;  Gibson  v. 
Peters,  150  U.  S.  342;  Price  v.  Abbott,  17  Fed.  Rep. 
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506.  If  this  suit  had  been  commenced  in  a  state,  it 
could  have  been  brought  in  a  state  court,  and  removed 
to  the  United  States  court,  or  could  have  been  brought 
originally  in  the  latter.  By  no  process  of  reasoning, 
then,  and  by  no  authority  of  prior  decision,  can  we 
arrive  at  any  other  conclusion  than  that  the  ^^district 
courts  for  the  counties,''  organized  under  acts  of  the 
legislature  passed  under  power  given  by  section  1874, 
Revised  Statutes,  and  the  judicial  district  courts,  under 
section  1910,  Revised  Statutes,  have  concurrent  juris- 
diction in  causes  brought  by  a  receiver  of  an  insolvent 
national  bank.  The  question  of  the  jurisdiction  of 
these  courts  has  been  heretofore  extensively  discussed 
in  cause  number  561, known  as  the**Prohibition  Case." 
Applying  to  the  cause  under  consideration  the  test 
suggested  in  the  Prohibition  case  as  to  the  disposition 
of  causes  pending  should  this  territory  be  admitted  as 
a  state,  it  will  readily  be  seen  that  the  result  arrived  at 
here  is  in  line  with  the  reasoning  in  561.  Ju4gment  of 
the  lower  court  reversed,  with  instructions  to  reinstate 
the  cause. 

Smith,  C.  J.,  and  Collier,  J.,  concur. 

Freeman,  J.^The  action  of  the  court  below  was 
taken  merely  pro  forma  for  the  purpose  of  taking  the 
opinion  of  this  court.  I  believed  when  the  case  was  pre- 
sented in  the  court  below,  as  I  believe  now,  that  the 
court  had  jurisdiction;  hence  I  concur  in  the  foregoing 
opinion. 
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[No.  420.     On  Rehearing,  August  20,  1895.] 

E.  D.  BULLARD,  Plaintiff  in  Error,  v.  LORENZO 

LOPEZ,  Defendant  in  Error. 

Promissory  Note — ^Limitation — Plea,  Non  Assumpsit  Infra  Sbx  Akkos, 
Sufficiency  of — Replication. — In  a  suit  on  a  promissory  note 
maturing  at  a  future  date,  where  the  plea  was  non  assumpsit  infra 
sex  annoB,  when  it  should  have  been  actio  non  acorevit  infra  sex 
annos,  and  plaintiff,  instead  of  demurring  thereto,  as  he  might  sue- 
oessfully  have  done,  replied  a  new  promise,  and  issue  was  joined 
thereon,  and  the  parties  went  to  trial  as  though  the  proper  plea  had 
been  made,  and  all  the  evidence  was  directed  to  the  issue  thus  raised, 
the  plea  became  sufficient  to  enable  defendant  to  rely  on  the  statute 
as  a  bar,  plaintiff's  action  not  having  accrued  within  six  years  before 
the  commencement  of  his  suit.  Souldeu  v.  Van  Rensselaer,  3  Wend. 
472. 

Motion  for  rehearing.     Denied. 

« 
The  court  states  the  case  on  the  rehearing. 

Frank  Springer  for  plaintiff  in  error. 

T.  B.  Catron  for  defendant  in  error.  Chas.  A* 
Spiess  of  counsel. 

The  plea  of  non  assumpsit  infra  sex  annos  does 
not  apply  in  this  case.  It  was  bad  in  substance,  and 
is  not  cured  by  the  replication.  Hale  v.  Andrus,  6 
Cowen,  230. 

The  plea  of  actio  non  accrevit  infra  sex  annos  is 
necessary  whenever  the  declaration  contains  a  count 
on  a  cause  of  action  which  did  not  accrue  until  after 
the  making  of  the  contract.  3  Chitty,  PI.  938.  See, 
also,  1  Comyn's  Dig.  336;  2  Saunders,  63;  1  Modern 
Rep.  89;  2  Lord  Raymond,  838;  3  Stark.  71. 

The  statute  of  limitation  operates  to  extinguish 
the  remedy,  but  not  to  affect  the  cause  of  action.  Bank 
V.  Eldred,  130  U.  S.  693 ;  Campbell  v.  Holt,  115  U.  S. 
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620;  Booth  V.  Hoskins,  75  Cal.  271;  Keith  v.  Keith, 
26  Kan.  26. 

When  it  is  alleged  that  a  statute  of  limitation 
must  be  liberally  expounded,  is  not  meant  extending 
the  statute  to  eases  not  clearly  within  its  provisions, 
but  in  refusing  to  withdraw  from  its  operation  such  as 
it  manifestly  does  embrace.  Bedell  v.  Jenney,  9  111. 
208;  Angell  on  Lim.,  sec.  485. 

The  statute  limits  to  solely  six  years  from  the  time 
the  action  accrues,  and  not  from  the  date  of  promise. 
Comp.  Laws,  N.  M.  1860. 

In  construing  statutes,  it  is  held  that  cases  within 
the  reason  of  the  statute,  but  not  within  the  words, 
are  not  barred,  but  may  be  considered  as  omitted 
cases,  which  the  legislature  has  deemed  proper  to  limit. 
Bedell  v.  Jenney,  9  111.  208;  Pease  v.  Howard,  14 
Johns.  479;  Bass  v.  Bass,  8  Pick.  362;  Jordan  v.  Rob- 
inson, 15  Me.  167;  Keith  v.  Ester,  9  Port.  669;  Pen- 
nington V.  Castleman,  6  111.  257;  Smith  v.  Lockwood, 
7  Wend.  241. 

Any  pleading  by  which  the  truth  of  an  allegation 
is  disputed  is  termed  a  pleading  by  way  of  traverse  or 
denial.     1  Chitty,  PI.  605. 

Every  pleading  must  be  construed  strongest  against 
the  pleader.     Id.  437. 

An  immaterial  issue  is  when  an  immaterial  allega- 
tion is  not  decisive.     Garland  v.  Davis,  4  How.  146. 

If  a  plea  is  bad,  but  confesses  the  cause  of  action, 
without  setting  up  a  suflBcient  avoidance,  judgment  can 
with  propriety  be  rendered  for  plaintifiE.     Id.  149. 

The  plea  of  limitation  is  a  plea  of  confession  and 
avoidance.     Garnett  v.  Beaumont,  24  Miss.  387. 

When  defendant  confesses  and  avoids  by  such 
matter  as  can  never  be  made  good  by  any  manner  of 
pleading,  judgment  shall  be  given  for  plaintiffs  on  the 
confession.  Green  v.  Bailey,  5  Munf.  250;  Baird  v. 
Mattox,  ICald.  (Va.)  257. 

Vol.  7  n.  m.— 40 
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The  declaration  contains  two  counts,  one  on  a 
promissory  note,  the  other  on  a  promise  by  parol. 
They  are  separate  and  distinct,  and  allege  different 
causes  of  action.  The  plea  of  limitation,  was  good,  to 
the  second  count,  and  bad,  to  the  first  count.  Being 
good  as  to  the  second  count,  it  will  be  held  to  answer  to 
that  count,  and  was,  therefore,  not  demurrable.  Per- 
kins V.  Burbank,  2  Mass.  81.  See,  also,  2  Saunders, 
63  b.  and  c,  note  2. 

The  case  of  Soulden  v.  Van  Rensselaer,  3  Wend. 
472,  has  no  application  in  this  case.  Here  plaintiff 
holds  to  the  declaration — does  not  confess  the  plea  nor 
avoid  it. 

For  distinction  where  the  reply  alleged  a  new 
promise,  and  where  it  traversed,  see  Hale  v.  Andrus,  6 
Cowen,  226.  See,  also,  Mallory  v.  Lamphear,  8  How. 
Pr.  491;  Garnett  v.  Beaumont,  24  Miss.  378;  Perkins 
V.  Burbank,  supra;  Miller  v.  Merrill,  14  Johns.  347; 
Trimmer  v.  Larrison,  8  N.  J.  Law,  56;  Murdock  v. 
Winter,  1  H.  &  G.  (Md.)  322;  McCoUister  v.  Willey, 
52  Ind.  383;  Oades  v.  Oades,  6  Neb.  305;  Graham  v. 
Dixon,  3  Scam.  (111.)  116;  Minor  v.  Kelly,  5  B.  Mon. 
(Ky.)  273;  Garland  v.  Davis,  4  How.  (U.  8.)  145. 

If  a  pleading  is  insufficient  as  a  defense,  it  must  be 
challenged  by  demurrer,  not  by  objection  to  the  evi- 
dence. Van  Sickle  v.  Keith,  87  Iowa,  13;  Brenneman 
V.  Edwards,  55  Id.  374;  Printing  Co.  v.  Tucker,  73  Id. 
755;  Benjamin  v.  Vieth,  80  Id.  149. 

Collier,  J. — In  this  case  the  motion  for  rehearing 
is  made,  not  upon  the  main  question  decided  by  this 
court  at  the  July,  1894,  term  thereof,  but  upon  a  ques- 
tion raised  for  the  first  time  here,  to  wit,  that  the 
plea  of  the  statute  of  limitations,  being  in  form  non 
assumpsit  infra  sex  annos,  etc.,  presented  no  obstacle 
to  the  obtaining  by  plaintiflE  of  a  judgment  in  the  court 
below.  This  court  held  at  said  term  that  such  a  plea 
was  not  a  proper  plea  to  an  action  on  a  promissory 
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note  falling  due  at  a  future  date,  and  that,  if  demurrer 
had  been  interposed  to  the  same,  it  should  have  been 

held  bad,  but  that,  plaintiflE  having  joined 

Promissory  note:    .  .,  -i     i  j       •    i     •        i  <i 

limitation: plea,  issue  thereou,  it  became  material  in  the 

non  assumpsit  •.        i  -i-i 

iuffici^iTc^^of"''    ^^^®"     ^^^^  properly,  perhaps,  it  should 

have  been  held  that  it  became  a  suflBcient 
plea  to  the  extent  of  enabling  defendant  to  rely  on  the 
statute  as  a  bar,  if  in  fact  plaintiff's  action  had  not 
accrued  within  six  years  before  the  commencement  of 
his  suit.  In  the  case  of  Soulden  v.  Van  Rensselaer,  3 
Wend.  472,  cited  and  relied  on  by  this  court,  it  was 
said:  **The  declaration  is  on  a  promise  to  perform  a 
future  act,  and  the  plea  of  non  assumpsit  infra  sex 
annos  was  improper.  It  should  have  been  a  plea  of 
non  accrevit  infra,  etc.  A  demurrer  to  it  would  have 
been  sustained,  but  the  plaintiffs  preferred  to  take  issue 
upon  what  they  probably  foresaw  would  be  the  main 
question  in  the  cause.  As  neither  the  original  promise 
nor  the  accruing  of  the  action  was  within  six  years, 
etc. ,  the  plaintiffs  must  have  expected  to  recover  on  a 
new  promise  or  acknowledgment  of  the  debt  within 
that  time.  It  was  the  issue  formed  by  the  pleadings, 
and  the  one  in  fact  tried.  It  was  intended  to  be  the 
material  issue  in  the  cause,  and  yet  we  are  asked  to 
overlook  it  and  declare  it  to  have  been  immaterial,  and 
for  that  reason  to  give  judgment  in  favor  of  plaintiffs. 
*  *  *  The  fact  to  be  tried — the  renewal  of  a  demand 
by  a  new  promise — was  considered  at  issue  by  the 
parties,  and  I  am  therefore  disposed  to  regard  the 
pleadings  as  having  terminated  in  an  informal  rather 
than  an  immaterial  issue.  There  can  not,  I  think,  be 
any  reasonable  doubt  that  the  defect  of  the  issue  in  this 
case  is  as  effectually  cured  by  the  verdict  as  it  would  be 
in  a  case  where  *not  guilty'  should  be  pleaded  to  a  dec- 
laration in  assumpsit.  A  verdict  in  the  latter  case 
has  been  held  to  cure  the  defect  of  such  an  issue.  Cro. 
Eliz.   470;    1  Saund.  319a,  note  6.''     To  change  the 
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title  of  that  case  and  substitute  that  of  this  would  be 
all  required,  if  its  reasoning  is  satisfactory. 

The  brief  of  appellee  on  the  motion  for  a  rehearing 
gives  evidence  of  research  in  the  number  of  cases  col- 
lected which  lay  down  the  doctrine  that  such  a  plea  is 
utterly  immaterial  and  presents  no  obstacle  whatever ; 
but,  as  we  read  them,  there  is  but  one  (Mallory  v. 
Lamphear,  8  How.  Prac.  491)  when  the  doctrine  was 
decisive  of  the  case.  In  Mallory  v.  Lamphear,  supra, 
a  plea  of  non  accrevit  infra  sex  annos,  etc.,  would  have 
under  the  facts  constituted  a  bar.  This  case  is  quite 
meagre.  It  was  on  a  note  payable  immediately.  It  is 
seen  that  the  making  of  the  note  and  the  accrual  of  the 
right  of  action  were  coincident  in  time.  We  do  not 
think,  as  to  that  case,  that  the  plea  was  any  other  than 
informal,  and  the  reasoning  in  Soulden  v.  Van  Rens- 
selaer more  commends  itself  to  our  judgment.  There 
seemed  to  have  been  no  other  pleadings  in  that  case 
than  a  declaration  and  a  plea  without  reply  or  joinder 
of  issue  thereon.  In  the  case  at  bar  it  may  be  that  had 
there  been  joinder  of  issue  on  the  plea  of  general  issue, 
and  a  failure  to  notice  the  plea  of  *'non  assumpsit  infra 
sex  annos,"  etc.,  the  plea  being  in  itself  bad  and  in 
strict  form  presenting  no  issue,  the  court  below  might 
have  ignored  it,  and  directed  a  verdict  for  plaintiflE,  or, 
if  it  had  been  the  only  plea,  and  no  issue  joined  there- 
on, plaintiff  might  have  been  entitled  to  a  verdict.  A 
joinder  of  issue,  however,  and  a  trial,  where  a  new 
promise  is  shown  to  be  relied  on  for  recovery,  presents 
a  different  phase.  No  pne  is  surprised,  and  the  trial 
proceeds  exactly  as  if  the  plea  had  presented  the  issue 
of  non  accrevit,  etc.,  in  strict  form.  In  Grraham  v. 
Dixon,  3  Scam.  (111.)  116,  what  the  court  says  as  to 
the  plea  of  non  est  factum  is  dictum,  the  question  there 
decided  being  that  defendant  was  estopped  from  urging 
his  own  mispleading  to  the  prejudice  of  plaintiff.  In 
McCoUister  v.  Willey,  52  Ind.  382,  all  that  was  decided 
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was  that  a  plea  of  non  assumpsit  infra  sex  annos,  etc., 
was  bad  enough  for  a  demurrer  to  a  reply  to  it  to  be 
overruled  upon  the  principle  of  the  demurrer  cutting 
back  to  the  first  fault.  In  Richman  v.  Richman,  8 
N.  J.  Law,  55,  the  demurrer  also  cut  back,  and  was 
overruled,  as  in  McCoUister  v.  Willey.  In  Hale  v. 
Andrus,  6  Cowen,  226,  it  is  stated  that  the  issue  present- 
ed was  immaterial,  and  interposed  no  obstacle  in  plain- 
tiff's way,  and  he  could  have  had  judgment  non 
obstante  veredicto.  It  is  to  be  observed  that  in  Hale  v. 
Andrus,  supra,  there  was  also  a  plea  of  non  accrevit, 
etc.,  and  it  appeared  from  the  evidence  that  the  grava- 
men upon  which  plaintiff  relied  for  a  recovery  did  accrue 
within  six  years.  We  think  that  presents  a  different 
case  from  the  one  at  bar,  and  that  were  there  two  such 
pleas  here,  as  in  Hale  v.  Andrus,  supra,  one  was  appli- 
cable to  plaintiff's  first  count,  and  the  other  to  his 
second  count.  We  think  it  not  necessary  to  notice 
further  the  authorities  plaintiff  has  cited  in  his  brief 
on  this  motion,  and  we  are  prepared  to  say  that  in  view 
of  the  fact  that  it  is  manifest  that  this  case  was  tried 
by  the  parties  in  the  court  below  upon  a  reliance  by 
plaintiff  on  a  parol  promise  to  take  his  action  out  of 
the  bar  of  the  statute,  and  that  it  was  assumed  by  the 
court  and  council  alike  that  the  pleadings  suflBciently 
raised  this  question,  and  the  evidence  was  all  directed 
to  it,  this  court  should  have  determined,  just  as  the 
court  below  did,  whether  plaintiff's  action  was  in  law 
barred  or  not.  We  do  not  think  this  principle  is  of 
universal  application,  but  that  each  case  of  this  kind 
is  to  be  judged  by  itself.  If  a  declaration  plainly  pre- 
sents no  cause  of  action,  going  to  trial  upon  the  same 
would  not  support  a  verdict,  and  if  a  plea  has  no  sem- 
blance of  a  defense,  as  was  instanced  by  some  judge, 
viz.,  that  no  recovery  should  be  had  on  a  promissory 
note,  because  '^Robin  Hood  dwelt  in  a  wood,"  and 
issue  was  joined  on  that  averment,  it  might  be  wholly 
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ignored ;  yet  where  it  may  be  inferred  there  was  some 
attempt  to  state  a  defense,  and  it  could  be  gathered 
from  the  evidence  and  the  circumstances  of  the  trial 
that  all  parties  had  recognized  that  attempt  as  applica- 
ble to  evidence  offered  on  the  trial,  such  trial  should  be 
considered  as  not  being  wholly  nugatory,  but  the  record 
should  be  looked  into  and  examined  as  if  the  pleadings 
were  in  form  as  they  were  treated  and  considered  in 
the  trial  court. 

The  question  was  squarely  presented  in  the  court 
below  as  to  whether  or  not  a  parol  promise  revived 
plaintiff's  cause  of  action.  A  verdjict  was  directed  upon 
the  theory  that  it  did,  and  this  court,  disagreeing  with 
the  learned  judge  who  tried  the  cause  in  the  court 
below,  has  reversed  that  decision.  No.  more  could  have 
been  possibly  attained  if  there  had  been  non  accrevit, 
etc.  The  motion  for  rehearing  is  denied,  and  it  is. 
accordingly  so  ordered. 

Smith,  C.  J.,  and  Laughlin,  J.,  concur. 


[No.  455.    August  20,  1895.] 

MARSHALL  FIELD  &  COMPANY,  CoMPLAiNANTa 
in  Error,  v.  M.  ROMERO  &  COMPANY  et  al.^ 
Defendants  in  Error. 

Assignment,  Deed  op— Bill  in  Equity  to  Set  Aside— Fraud — Refer- 
ence TO  Master— Findings — Presumption — Evidence. — In  a  pro- 
ceeding, by  bill  in  equity,  to  set  aside  a  deed  of  assignment,  ou  th& 
ground  of  fraud,  where  an  order  of  appointment  was  made  by  con- 
sent, referring  the  entire  case  to  a  master  to  take  proofs  and  report 
his  findings  thereon,  such  findings,  so  far  as  they  involve  disputed 
questions  of  fact,  are  attended  with  the  same  presumption  of  cor- 
rectness as  are  the  findings  of  a  referee,  or  the  special  verdict  of  a 
jury;  and,  where  there  was  evidence  to  sustain  such  findingS|  it  waa 
error  to  set  them  aside. 


'  '^ 
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Id. — Assignment  of  Partnership  and  Individual  Property — Payment 
OP  Individual  Debts  Out  op  Partnership  Funds,  to  Exclusion  op 
Creditors — Fraud. — A  deed  of  assignment  by  a  copartnership  flim^ 
conveying  to  the  assignee  all  of  the  partnership  and  individnal  prop- 
erty of  the  members,  where  there  was  no  direction  to  pay  partnership 
debts  out  of  partnership  property,  and  individual  debts  oat  of  indi- 
vidual property,  and  the  assignee  was  directed  to  pay  the  individual 
debts  of  a  member  against  the  firm  out  of  the  partnership  property, 
to  the  exclusion  of  the  firm  creditors,  and,  also,  to  pay  taxes  assessed 
against  the  firm,  and  the  partners  individually,  was  fraudulent  and 
void. 

Id. — Contracting  op  Debts,  Etc.,  by  Firm  on  False  Representations 
Prior  to  Assignment — Continuance  op  Business  by  Assignee — 
Fraud. — Where,  just  prior  to  such  assignment,  the  firm  contracted 
debts  and  secured  extensions  on  false  representations  as  to  their 
circumstances,  and  the  business  was  thereafter  continued  by  the 
assignee,  who  employed  the  assignors,  and  new  goods  were  purchased 
from  time  to  time,  to  replenish  the  stock,  with  the  proceeds  from  the 
sale  of  the  partnership  goods,  sometimes  by  the  assignee,  and  some- 
times, by  the  assignors,  the  deed  of  assignment  was  in  fraud  of  credi- 
tors, and  will  be  set  aside,  as  hindering  and  delaying  them  in  real- 
izing what  is  justly  due  them,  either  from  their  debtors  or  the  assigned 
estate. 

Error,  from  a  decree  in  favor  of  defendants,  to 
the  Fourth  Judicial  District  Court,  San  Miguel  County. 
Eeversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Catron  &  Spiess  for  complainants  in  error. 

Where  a  person  in  failing  circumstances  buys 
goods,  and  shortly  after  makes  an  assignment  giving 
preferences,  in  attacking  the  assignment  as  fraudulent, 
false  representations  made  at  the  time  of  the  purchase 
of  the  goods,  as  to  the  settlement  of  former  debts,  and 
also  statements  as  to  the  buyer's  future  ability  to  pay, 
are  proper  to  submit  to  the  juiy  on  the  question  of 
fraud.  Pine  v.  Rickert,  21  Barb.  469;  S.  C,  2  Keyes, 
646;  Wilson  v.  Ferguson,  10  How.  Pr.  175;  Byrd  v. 
Hall,  1  Abb.  Dec.  (N.  Y.  App.)  285.  See,  also,  Stewart 
V.  Spencer  et  al.,  1  Curtis,  159. 
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As  to  provisions  in  deed  of  assignment  for  pay- 
ment of  all  expenses  of  carrying  into  effect  the  trust 
created,  including  reasonable  counsel  fees,  see  Hill 
V.  Agnew,  12  Fed.  Rep.  233;  Nichols  v.  McEwen,  17 
N.  Y.  22;  Heacock  v.  Durand,  43  lU.  230. 

A  provision  in  a  deed  of  assignment  directing  the 
assignee  to  pay  taxes  assessed  against  the  assignors  as 
a  firm,  and  individually,  is  a  direct  appropriation  of 
the  partnership  property,  and  a  fraud  on  the  firm  credi- 
tors. De  Wolf  v.  Sprague  Mfg.  Co.,  49  Conn.  323; 
O'Neil  V.  Salmon,  25  How.  Pr.  246;  Kitchen  v.  Rain- 
sky,  42  Mo.  427;  Smith  v.  Howard,  20  How.  Pr.  121; 
Douglass  V.  Winslow,  20  Me.  91 ;  Bradbury  v.  Smith, 
21  Id.  122;  Burtis  v.  Tinsdale,  4  Barb.  588. 

**The  joint  creditors  have  the  primary  claim  upon 
the  joint  fund  in  the  distribution  of  the  assets  of  bank- 
rupt or  insolvent  partners,  and  the  partnership  debts 
are  to  be  settled  before  any  division  of  the  funds  takes 
place.''  3  Kent's  Com.  64;  Topliff  v.  Vail,  Harr.  Ch. 
345;  Morgan  v.  His  Creditors,  20  Martin  (La.),  599; 
West  V.  Skipp,  1  Vesey,  Sr.  456;  Campbell  v.  Mallitt, 

2  Swan.  608;  Doner  v.  Stanffee,  1  Penn.  198;  Ex  parte 
Ruffin,  6  Vesey,  119;  Ex  parte  Harris,  1  Madd.  Ch. 
583;  Ex  parte  Fell,  10  Vesey,  347;  Wooddrop  v.  Ward, 

3  Des.  203;  Bell  v.  Newman,  5  Serg.  &R.  78;  White  v. 
Insurance  Co.,  1  Nott.&  McGF..557;  Ridgely  v.  Cary,  4 
Harr.  &  McH.  167;  McCulloch  v.  Dashiel,  1  Har.  & 
Gill,  96;  Murray  v.  Murray,  5  Johns.  Ch.  60.  See, 
also,  Gordon  v.  Cannon,  18  Gratt.  388;  Hankey  v. 
Garrett,  1  Ves.  Jr.  40;  Barker  v.  Goodair,  11  Id.  86; 
Young  v.  Keighly,  15  Ves.  563;  Muirv.  Leitch,  7  Barb. 
348;  Christian  v.  Ellis,  1  Gratt.  396;  Rogers  v.  Miran- 
da, 7  Ohio  St.  179;  Murrill  v.  Neill,  8  How.  426 ;  Burtis 
V.  Tisdale,  4  Barb.  588;  Woddrop  v.  Price's  Ex'r,  3 
Des.  Eq.  267;  Simmons  v.  Tougue,  3  Bland,  Ch.  357; 
Conkling  v.  Wash.  Univ.,  2  Ind.  Ch.  497.  3 
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Every  sale  by  partners  of  copartnership  property, 
made  for  the  purpose  of  diverting  the  property  from 
the  payment  of  partnership  debts  and  applying  it  to 
the  satisfaction  of  a  demand  against  one  of  the  part- 
ners, is  void  as  to  the  creditors  of  the  firm.  Ferson 
V.  Monroe,  1  Foster  (21  N.  H.),  468;  Parsons  on  Con- 
tracts, 343,  and  cases  cited;  Burnee  v.  Bunn,  22  Cal. 
194.  See,  also,  Bowdoin  v.  Schalzel,  1  Bail.  Eq.  260; 
Church  V.  Knox,  2  Conn.  514;  Barber  v.  Hartford 
Bank,  9  Id.  407;  Walter  v.  Richards,  10  Id. ;  Frazer  & 
Co.  V.  Thorp,  9  La.  Ann.  518;  Day  v.  McQuellan,  13 
Minn.  207. 

As  to  actual  interest  of  each  partner  in  the  part- 
nership stock,  see  Lill  et  al.,  Ex'rs,  v.  Egan,  89  111. 
609;  Bopp  V.  Fox,  63  Id.  540;  Manck  v.  Manck,  54 
Id.  281. 

In  case  of  the  bankruptcy  of  two  partners,  it  is 
settled  that  the  joint  creditors  shall  be  first  paid  out  of 
the  partnership  estate,  and  the  separate  creditors  out 
of  the  separate  estate  of  each  partner.  Ex  parte  Cook, 
2  P.  Wms.  500;  Horseys  Case,  Id.  35;  Ex  parte  Row- 
land &  Son;  Richardson  v.  Gooding,  2  Ver.  293; 
Ex  parte  Crowder,  Id.  293 ;  Fleming  v.  Billinghast,  6 
Rich.  Eq.  519;  West  v.  Skip,  1  Ves,  Sr.  455. 

A  discretion  in  the  assignee  as  to  the  distribution 
of  the  assigned  property  will  vitiate  the  assignment. 
Jafifray  v.  McGehee,  107  U.  S.  361 ;  Sumner  v.  Hicks, 
2  Black,  532. 

A  preference  of  debts  of  the  individual  partners  in 
an  assignment  by  a  firm  is  fraudulent,  and  renders 
the  whole  assignment  void  as  to  those  creditors  of  the 
firm  who  elect  to  repudiate  it.  Vernon  v.  Upson,  60 
Wis.  418.     See  citations  of  attorneys  for  appellants. 

The  payment  of  interest  upon  an  individual  debt 
as  a  claim  preferred  before  all  others,  is  fraudulent 
as  against  creditors  of  the  firm.  Lester  v.  Abbott,  28 
How.P  r.  488. 
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The  deed  provides  for  the  payment  of  unlaw- 
ful interest  as  a  preferred  debt  contrary  to  the  provi- 
sions of  the  statute,  and  is  void.  Sees.  1736,  1737, 
Comp.  Laws,  N.  M. ;  Leitensdorfer  v.  Webb,  1  N.  M. 
34;  Goodrich  V.  Downs,  6  Hill,  438;  Wakeman  v.  Gro- 
ver,  11  Wend.  187:  Boardman  v.  Holliday,  10  Paige, 
229;  Barney  v.  Griffith,  2  N.  Y.  365;  Leitch  v.  Hollis- 
ter,  4  Id.  211. 

A  contract  is  void  if  it  stipulate  for  the  perform- 
ance of  an  illegal  act,  or  if  it  be  founded  on  an  illegal 
consideration.  Smith  on  Contracts,  203,  et  seq. ;  Id. 
225,  et  seq. ;  1  Par.  Con.  458,  et  seq.,  and  cases  cited. 
See,  also,  2  Kent,  Com.  466;  Broom's  Legal  Maxims, 
sees.  704,  710,  713;  4  Am.  and  Eng.  Ency.  Law,  869; 
sec.  14. 

Courts  will  not  enforce  contracts  growing  imme- 
diately out  of  and  connected  with  an  illegal  contract. 
Armstrong  v.  Toler,  11  Wheat.  258 ;  Kenrick  v.  Cham- 
ber, 14  How.  38;  Tool  Co  v.  Norris,  102  U.  8.  322. 

'*The  selection  of  members  of  the  assignor's 
family  of  doubtful  competency,  as  assignees,  conduces 
and  it  has  been  held  to  raise  a  presumption  that  there 
was  a  secret  trust  in  the  assignment  for  the  benefit  of 
the  assignor."  Burrill  on  Assignment,  68.  See,  also, 
Caldwell  V.  Rose,  Smith  R.  (Ind.)  190;  Caldwell  v. 
Williams,  1  Id.  105. 

The  assets  must  be  so  handled  by  the  assignee  as 
to  be  converted  into  cash  without  delay.  Schassel  v. 
Willey,  12  Abb.  Pr.  397;  Wilson  v.  Ferguson,  10  How. 
Pr.  175;  Dundar  v.  Waterman,  17  N.  Y.  9. 

If  the  intention  in  executing  the  deed  be  to 
hinder  and  delay  the  creditors,  it  will  vitiate  the  whole 
deed,  though  it  be  made  upon  a  good  consideration. 
Vernon  v.  Morton,  8  Dana  (Ky.),  263;  Ward  v.  Trot- 
ter, 3  T.  B.  Monroe  (Ky.),  1.  See,  also,  Nesbitt  v. 
Digby,  13  111.  387;  Phelps  v.  Curtis,  80  Id.  113;  Har- 
din V.  Osborn,  60  Id.  93;  Kellogg  v.  Slawson,  15 
Barb.  56. 
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The  fraudulent  character  of  the  assignment  is 
shown  by  the  fact  that  the  business  was  continued  as 
before  the  assignment,  and  goods  bought  with  the  pro- 
ceeds of  the  goods  sold,  etc.  Levy's  Accounting,  1  Abb, 
(N.  C.)  186;  Hart  v.  Crane,  7  Paige,  37;  Dunham  v. 
Waterman,  17  N.  Y.  9;  Whallon  v.  Snett,  10  Watts, 
237;  Am.  Ex.  Bank  v.  Inlass,  7  Md.  380.  See,  also, 
Meecher  v.  Stearns,  9  Paige,  398;  Connah  v.  Sedg- 
wick, 1  Barb.  (S.  C.)  210;  Smith  v.  Leavitts,  10 
Ala.  92. 

M.  Salazab  for  defendants  in  error. 

Hamilton,  J. — This  cause  comes  to  us  from  the 
Fourth  judicial  district,  in  San  Miguel  county,  where 
a  bill  was  filed  by  the  complainants  to  set  aside  a  deed 
of  assignment  made  by  the  defendants  M.  Romero  & 
Company,  upon  the  ground  of  fraud.  Answer  was 
filed,  the  issues  made  up,  and  the  cause  referred  to  a 
special  master,  who  made  a  report  to  the  court,  upon 
which  a  decree  was  entered  declaring  the  deed  of  as- 
signment valid,  and  ordering  a  dismissal  of  the  bill.  It 
appears  from  the  pleadings  and  proofs  in  the  case  that 
during  the  year  1885,  and  prior  thereto,  the  defendants 
M.  Romero  &  Company,  were  a  mercantile  firm  engaged 
in  business  in  Las  Vegas ;  that  about  the  twenty-ninth 
day  of  September,  1885,  they  applied  to  the  complain- 
ants Marshall  Field  &  Company,  at  Chicago,  Illinois, 
for  the  purchase  of  a  bill  of  goods  on  credit ;  that,  in 
order  to  procure  the  purchase  of  these  goods,  they  rep- 
resented to  Marshall  Field  &  Company  that  the  assets 
of  the  firm  of  M.  Romero  &  Company  were  $75,650, 
while  their  entire  liabilities  were  $35,000,  thus  leaving 
a  surplus  of  assets  of  $40,650;  that,  relying  upon  these 
representations  so  made,  Marshall  Field  &  Company 
sold  them  a  bill  of  goods,  on  time,  amounting  to  $3,000; 
that  a  portion  of  this  indebtedness  matured  in  Novem- 
ber, following,  and  on  the  maturity  of  the  indebted- 
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ness  a  similar  representation  of  their  financial  condition 
was  made  to  Marshall  Field  &  Company  by  M.  Romero 
&  Company,  which  secured  the  extention  of  the  time  of 
payment;  that  this  representation  of  their  financial  con- 
dition made  by  M.   Romero  &  Company  to  Marshall 
•Field  &  Company,  upon  the  faith  of  which  the  goods 
were  sold,    was  untrue;  that  their  indebtedness  was 
much  larger,  and  their  assets  much  less,  than  repre- 
sented; that,  as  a  matter  of  fact,  they  were  deeply  in- 
volved, and  were  so  heavily  embarrassed,  financially, 
that  on  the  sixth  day  of  January,   1886,  in  less  than 
three  months  after  they  purchased  the  goods  of  the  com- 
plainants, they  made  and  executed  the  deed  of  assign- 
ment, the  validity  of  which  is  in  controversy  in  this 
case.  The  deed  was  a  conveyance  of  all  of  the  property 
of  the  firm,  and  also  of  all  the  property  owned  by  the 
individual  members  of  the  firm,  and  authorized  the  as- 
signee to  take  possession, and  sell  and  dispose  of  all  of  the 
property,  at  public  or  private  sale,  as  he  might  deem 
most  beneficial  to  the  creditors;   that  out  of  the  pro- 
ceeds realized,  the  assignee  should  pay  all  '*costs,  ex- 
penses, charges,  and  commissions  attending  the  prepa- 
ration and  execution  of  the  deed  and  of  carrying  into 
effect  the  trust  created,   including  reasonable  counsel 
fees,''  and  reasonable  compensation  to  the  party  of  the 
second  part  of  his  services  in  carrying  on  the  trust. 
Then  follows  in  the  deed  a  statement  of  twenty-seven 
preferred  debts,  which  the  assignee  is  directed  to  pay 
in  the  order  of  preference  in  which   they  are  given. 
One  of  these  preferences   (number  25),  for  $5,712.38, 
was  an  individual  debt  of  one  of  the  members  of  the 
firm.     The  assignee  was  also  authorized  to  pay  interest 
on  a  portion  of  the  indebtedness,  some  of  which  was 
bearing  interest  at  an  illegal  rate.     There  is  no  direc- 
tion to  the  assignee  to  keep  the  property  and  funds  of 
the  firm  and  of  its  individual  members  separate,  and  to 
apply  the  firm  assets  to  the  payment  of  firm  indebted- 


Aug.  1895]  Field  &  Co.  v.  Romebo  &  Co.  637 

ness,  and  those  of  the  individual  members  of  the  firm 
to  the  payment  of  the  individual  debts,  but  the  dispo- 
sition of  the  funds,  as  to  the  payment  of  debts  and  in- 
terest, in  this  regard,  is  left  to  the  assignee.  The  com- 
plainants, in  their  bill,  attack  this  deed  of  assignment 
upon  the  ground  that  it  is  fraudulent  and  void.  An- 
swer was  filed,  and  issues  made  up.  The  order  appoint- 
ing the  special  master  directed  him  to  **take  proofs, 
and  report  his  findings  thereon  with  all  convenient 
speed. '^  Hearing  was  had,  proofs  taken,  and  the  mas- 
ter made  his  findings  of  fact  and  conclusions  of  law, 
among  which  are  the  following,  as  the  most  important 
findings  relating  to  the  questions  for  decision:  First. 
The  first  finding  of  fact  made  by  the  master  sets  forth 
that  the  complainants  are  judgment  creditors  of  the  de- 
fendants. Third.  The  master  finds  that  the  goods 
were  obtained  and  credit  extended  by  the  complainants 
Marshall  Field  &  Company  to  the  defendants  M.  Ro- 
mero &  Company  upon  the  representations  made  to  the 
complainants  by  M.  Romero  &  Company.  Fourth. 
He  finds  that  these  representations  were  false  and  un- 
true. Seventh.  He  finds  that  the  complainants,  when 
they  sold  the  goods  and  extended  the  credit,  did  so 
upon  the  faith  of  the  representations  made  to  them  by 
the  defendants.  Ninth.  He  finds  that  the  deed  of  as- 
signment was  made  on  the  sixth  day  of  January,  1886, 
and  was  made  to  Manuel  Baca  y  Ortiz.  The  deed  con- 
veys all  the  property  of  the  firm,  as  well  as  the  property 
of  its  individual  members,  and  provides  for  the  pay- 
ment of  certain  indebtedness,  specifically  mentioned 
therein,  with  the  interest  thereon,  as  therein  specified. 
This  deed  contains  twenty-seven  preferences,  the  names 
and  amounts  being  specified  in  the  deed.  The  deed 
leaves  it  optional  with  the  assignee  as  to  whether  he 
shall  sell  the  property  at  public  or  private  sale.  The 
deed  of  assignment  has  no  directions  to  the  assignee  to 
pay  partnership  debts  out  of  partnership  property,  and 
individual  debts  out  of  individual  property.     Eleventh. 
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That  all  the  twenty-seven  preferred  creditors  mentioned 
in  the  deed  of  assignment  were  residents  of  the  territory 
of  New  Mexico,  that  all  of  the  unpreferred  creditors  of 
said  assignors  were  nonresidents  qf  the  territory  of  New 
Mexico,  except  one.  Fifteenth.  He  finds  that  the  debt 
of  $5,712.38,  mentioned  as  the  twenty-fifth  preference 
in  the  deed  of  assignment,  was  a  debt  due  originally  by 
Margarito  Romero  to  one  Andres  Dold,  now  deceased; 
that  the  same,  after  the  death  of  Andres  Dold,  was  re- 
newed, and  the  note  therefor  signed  by  the  firm.  Sev- 
enteenth. That  he  should  pay  to  Miguel  Salazar  a  note 
for  $1,000,  which  bore  interest  at  the  rate  of  fifteen  per 
cent  per  annum.  Nineteenth.  That  after  said  deed  of 
assignment  was  made  the  said  business  was  carried  on 
for  about  a  year,  until  January  1,  1887,  in  the  name  of 
the  assignee.  However,  the  name  of  M.  Romero  & 
Company  was  retained  as  a  sign  over  the  door.  Romero 
and  Marquez  were  employed  to  assist  at  the  business, 
and  help  manage  the  same,  and  sell  goods.  Marquez 
was  the  bookkeeper,  and  goods  were  bought  to  replen- 
ish stock,  sometimes  by  one,  and  sometimes  by  an- 
other, but  in  the  name  of  the  assignee,  Manuel  Baca  y 
Ortiz.  Twenty-third.  That  the  firm  of  M.  Romero  & 
Company  was  a  partnership,  and  their  indebtedness  to 
complainants  Marshall  Field  &  Company  was  partner- 
ship indebtedness.  Twenty-fourth.  Gives  the  amount 
of  goods  purchased  and  sold  during  the  time  the  assignee 
carried  on  the  business,  and  shows  that  they  purchased 
new  goods  to  replenish  stock,  during  this  period,  to  the 
amount  of  $17,605.22.  In  the  last  conclusion  of  the 
master,  referring  to  the  letter  written  by  the  defendants 
to  the  complainants,  the  following  is' found  by  him: 
**  *We  expect  to  be  out  of  our  trouble  in  a  very  short 
time.  All  we  want  is  an  extension  of  time.'  This  dec- 
laration, coupled  with  the  continuance  of  the  business, 
the  employment  of  the  defendants  by  the  assignee,  and 
the  practical  management  of  its  affairs  by  the  assignors, 
together  with  the  belief  expressed  by  the  assignors  that 
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their  assets  were  greater  than  their  liabilities,  looks  very 
much  as  though  they  had  in  their  minds,  in  making  the 
assignment,  the  idea  that  by  gaining  time  they  would 
be  able  to  tide  over  their  financial  difficulties,  and,  by 
means  of  such  arrangement,  hinder  and  delay  their 
creditors  in  the  collection  of  their  claims  until  such  time 
as  they  could  realize  sufficient  to  pay  up  and  come  out 
"whole.  Such  an  understanding  in  making  the  deed 
would  necessarily  avoid  it." 

From  these  findings  of  facts  the  master  concludes, 
as  a  matter  of  law,  that  the  misrepresentations  made 
by  the  defendants  to  the  complainants  at  the  time  they 
purchased  the  goods ;  the  fact  that  the  deed  failed  to 
specify  that  partnership  debts  should  be  paid  out  of 
partnership  property,  and  individual  debts  out  of  in- 
dividual property ;  that  usiirious  interest  was  directed 
to  be  paid  on  some  of  the  debts ;  that  the  fact  that  the 
defendants  may  have  made  the  deed  of  assignment  to 
gain  time, — were  not  facts  upon  which  he  would  under- 
take to  declare  the  deed  void.  Various  exceptions 
were  filed  to  the  findings  of  fact  and  conclusions  of  law 
made  by  the  master,  which  were,  in  the  main,  over- 
ruled by  the  court,  and  the  decree  entered  as  above 
stated,  declaring  the  deed  valid,  and  ordering  a  dis- 
missal of  the  bill.  The  correctness  of  the  action  of  the 
court  in  its  rulings  on  the  master's  report,  and  enter- 
ing this  decree,  is  the  matter  now  before  us. 

The  first  question  which  we  deem  it  proper  to  con- 
sider is  the  action  of  the  court  in  overruling  certain 
material  findings  of  the  special  master.  Under  our 
system  of  practice,  the  reference  of  a  case  to  a  special 
Deed  of  assign-     mastcr,  to  takc  the  proofs  and  report  his 

ment:  bill  to  set      />      j.  ji  ^      ^i  j      i  i 

aside:  fraud:      fiudiugs  thercou  to  the  court,  has  become 

reference  to  mas-  _  i  .  •  i 

ler:  findings:      ouc  of  gcucral  custom  m  chancery  cases; 

presumption:  *^  */  7 

evidence.  and  thc  growmg  tendency  of  this  class  of 

litigation  has  rendered  the  system  of  reference,  in  such 
cases,  one  of  almost  absolute  necessity.  The  master 
being  vested  with  the  power  of  taking  all  the  testimony, 
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and  deciding  controverted  questions  of  fact  upon  con- 
flicting evidence,  is  intended  as  an  aid  to  the  court  m 
arriving  at  a  correct  conclusion  as  to  the  rights  oi  par- 
ties in  important  litigation.  It  therefore  becomes  im- 
portant to  determine  what  eflEect  shall  be  given  to  the 
findings  and  conclusions  of  the  master  in  such  cases. 
The  master  appointed  by  the  court  in  a  particular  case 
is  an  officer  of  the  court,  selected  to  aid  in  reaching  a 
conclusion  as  to  certain  controverted  facts  referred  to 
him  for  determination.  The  court  may  refer  only  one 
branch  of  a  case  to  the  master,  or  it  may  refer  to  him 
only  some  particular  question  upon  which  the  court  de- 
sires to  be  advised,  or  the  court,  by  consent  of  the  par- 
ties, may  refer  the  entire  case  to  the  master,  with  direc- 
tions to  take  the  proofs  and  report  his  findings  and 
conclusions  thereon.  In  either  case  the  powers  and 
duties  of  the  master  are  limited  and  fixed  by  the  terms 
of  the  order  under  which  he  is  appointed.  If  the  or- 
der of  appointment,  made  by  consent,  as  in  this  case, 
refers  the  whole  case  to  the  master,  to  take  the  proofs 
and  report  his  findings  thereon,  then  the  findings  of 
the  master,  in  so  far  as  they  involve  disputed  questions 
of  fact,  are  attended  by  the  same  presumption  of  cor- 
rectness as  would  be  accorded  to  the  findings  of  a  ref- 
eree, or  the  special  verdict  of  a  jury.  In  the  case  of 
Kimberly  v.  Arms,  129  U.  S.  512,  the  court,  in  pass- 
ing upon  the  conclusiveness  of  the  findings  of  the  mas- 
ter in  chancery,  say:  '*Its  findings,  like  those  of  an 
independent  tribunal,  are  to  be  taken  as  presumptively 
correct, — subject,  indeed,  to  be  reviewed  under  the  res- 
ervation contained  in  the  consent  and  order  of  the 
court,  when  there  has  been  manifest  error  in  the  con- 
sideration given  to  the  evidence  or  in  the  application 
of  the  law,  but  not  otherwise.''  In  the  case  of  Davis 
V.  Schwartz,  155  U.  S.  631 ,  the  court,  in  speaking  of 
the  eflfect  of  the  findings  of  the  master  upon  a  question 
of  fact  under  a  consent  order,  like  this,  treat  the  find- 
ings as  they  would  the  special  verdict  of  a  jury,  or  the 
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findings  of  a  referee.  '*In  neither  of  these  cases,"  says 
the  court,  '*is  the  finding  absolutely  conclusive,  as  if 
there  be  no  testimony  tending  to  support  it ;  but  so  far 
as  it  depends  upon  conflicting  testimony  or  upon  the 
credibility  of  witnesses,  or  so  far  as  there  is  any  testi- 
mony consistent  with  the  finding,  it  must  be  treated  as 
unassailable."  The  master  sees  the  witnesses,  hears 
their  testimony,  has  an  opportunity  of  observing  their 
manner  upon  the  stand,  is  not  infrequently  familiar 
with  the  surroundings  under  which  they  may  give  their 
testimony,  and  is  better  capable  of  weighing  their  testi- 
mony and  of  reaching  a  correct  conclusion  therefrom 
than  either  the  district  or  appellate  court.  If,  there- 
fore, the  testimony  before  the  master  was  conflicting, 
or  if  it  depended  upon  the  credibility  of  the  witnesses, 
and  the  master  has  found  the  facts  from  this  testimony , 
his  findings  in  this  particular  are  not  subject  to  attack, 
and  are  binding  upon  the  court,  unless  the  court,  by 
an  inspection  of  the  record,  can  discover  that  there  is 
no  testimony  to  sustain  it.  The  order  of  reference  to 
the  master  in  this  case  shows  it  to  have  been  entered 
without  objection.  We  must  therefore  presume  that 
the  parties  were  in  court,  and  assented  to  it,  there  be- 
ing no  objection  to  the  reference  manifest  upon  the 
record.  There  is  abundant  evidence  to  sustain  the 
findings  of  fact  made  by  the  master.  In  so  far,  there- 
fore, as  the  order  of  the  court  below  sought  to  set  aside 
these  findings  of  fact,  it  was  erroneous. 

The  main  question,  however,  for  our  consideration, 
is  as  to  whether  the  deed  of  assignment  is  void.     It  is 

contended  by  the  complainants  that  the 
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of  partnership  funds,  and  individual  debts  out  of  in- 
dividual funds ;  that  the  twenty-fifth  preference  pro- 
vided for  in  the  deed  of  assignment,  of  $5,712.38,  was 
the  individual  debt  of  one  of  the  members  of  the  firm ; 
that  the  assignee  is  directed  to  pay  this  debt  out  of  the 
funds;  that  it  provided  for  the  payment  of  interest  on 
certain  indebtedness,  both  firm  and  individual,  some  of 
which  was  bearing  interest  at  an  illegal  rate;  that  it 
provided  for  counsel  fees  for  carrying  on  the  trust. 
We  have  examined  the  deed  of  assignment  and  the 
facts  which  are  set  forth  in  this  record,  and  considered 
the  objections  assigned  by  the  complainants,  upon 
which  they  contend  the  deed  to  be  fraudulent  and  void ; 
and  we  are  clearly  of  the  opinion  that  the  matters  upon 
which  their  objections  to  the  assignment  are  urged  are 
well  founded,  and  fully  justify  and  sustain  the  position 
taken.  The  clear  recitals  set  forth  on  the  face  of  the 
deed  of  assignment  contain,  in  express  terms,  a  posi- 
tive direction  to  the  assignee  to  apply  the  funds  of  the 
firm  to  the  payment  of  supposed  debts  and  obligations 
for  which  the  firm  were  not  in  any  way  liable.  To  sus- 
tain this  deed  of  assignment  can  but  inevitably  result 
in  charging  the  individual  debts  of  Margarito  Romero 
against  the  firm  of  M.  Romero  &  Company,  set  forth  in 
the  deed  of  assignment,  and  entitle  this  individual  cred- 
itor to  share  in  the  distribution  of  the  firm  property,  as 
a  preferred  creditor,  to  the  exclusion  of  the  complain- 
ants, as  creditors  of  the  firm.  The  effect  of  such  a  re- 
sult is  apparent,  as  it  leads  to  the  fraudulent  and  illegal 
appropriation  of  the  firm  assets  to  the  payment  of  in- 
dividual obligations  of  a  member  of  the  firm;  and  this 
must  clearly  have  been  the  intent  and  purpose  of  the 
parties  to  this  deed,  at  the  time  of  its  execution.  A 
firm  of  debtors,  in  failing  circumstances,  finding  them- 
selves pressed  by  vigilant  creditors,  and  unable  to  meet 
their  liabilities,  in  the  ordinary  course  of  business,  as 
they  mature,  have  no  right,  either  legal  or  moral,  to 
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assign  and  pledge  the  property  of  the  firm  to  the  pay- 
ment of  the  individual  obligations  of  one  of  its  mem- 
bers, to  the  exclusion  of  the  rights  of  firm  creditors. 
Under  such  circumstances  the  law  declares  that  the 
property  left  in  the  hands  of  the  failing  debtor  is  a 
trust  fund,  to  which  the  firm  creditors  may  look,  and 
out  of  which  they  have  a  prior  and  permanent  right  to 
be  first  paid,  and  any  attempt,  on  the  part  of  the  debtor, 
to  divert  this  property  or  fund  from  the  channel  in 
which  the  law  has  placed  it,  is  a  fraud  upon  the  rights 
of  firm  creditors,  which  justly  calls  for  the  interposition 
of  a  court  of  equity.  In  the  case  of  Burtus  v.  Tisdall,  4 
Barb.  (N.Y.)588,  thecourtsay:  **  It  is  clearly  settled  that 
the  joint  creditors  have  the  first  equitable  claim  upon 
the  whole  for  the  satisfaction  of  their  debts.  Some- 
times the  copartnership  is  called  a  'trust  fund'  for  the 
benefit  of  creditors,  and  sometimes  it  has  been  said 
that  the  copartnership  creditors  have  a  lien,  or  a  quasi 
lien,  upon  it;  but,  whatever  may  be  the  exact  nature 
or  extent  of  these  rights,  it  is  certain  that  the  joint 
debts  have  a  claim  to  priority  of.  payment  out  of  the 
whole  of  the  joint  funds.''  In  Pars.  Partn.,  p.  253, 
he  says:  **It  is  the  universal  rule,  founded  upon  ob- 
vious justice,  that  the  creditors  of  a  firm  are  exclusively 
entitled  to^U  of  the  assets  of  the  firm  until  their  debts 
are  paid."  Chancellor  Kent,  in  volume  3  of  his  Com- 
mentaries, at  page  64,  says:  *'So  far  as  the  partner- 
ship property  has  been  acquired  by  means  of  partner- 
ship debts,  these  debts  have,  in  equity,  a  priority  of 
claim  to  be  discharged;  and  the  separate  creditors  are 
only  entitled,  in  equity,  to  seek  payment  from  the  sur- 
plus of  the  joint  fund  after  the  satisfaction  of  the  joint 
debts. '^  The  funds  and  property  of  a  partnership  firm, 
on  its  failure  or  dissolution,  must  first  be  applied  to  the 
payment  of  partnership  debts,  and  can  not  be  applied 
to  the  settlement  of  individual  debts  until  all  of  the 
firm  creditors  are  paid.    Wise  v.  Leitch,  7  Barb.  348; 
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Eodgers  v.  Meranda,  7  Ohio  St.  179;  Murrill  v.  Neill, 
8  How.  426.  Every  sale  or  conveyance  of  copartner- 
ship property  made  by  an  insolvent  firm  for  the  pur- 
pose of  diverting  the  property  from  the  payment  of 
partnership  debts,  and  applying  it  to  the  payment  of 
demands  against  one  of  the  partners,  is  void  as  to  the 
creditors  of  the  firm.  Mead  v.  Phillips,  1  Sandf.  Ch. 
85;  Lester  V.  Abbott,  28  How.  Rep.  488;  Ferson  v. 
Monroe,  21  N.  H.  468;  De  Wolf  v.  Manufacturing  Co., 
49  Conn.  282.  In  the  last  case  the  court  held  the  deed 
fraudulent  and  void  because  of  the  fact  that  it  con- 
veyed both  the  firm  and  individual  property,  and  con- 
tained a  provision  authorizing  the  payment  of  the 
debts  of  the  individual  members  of  the  firm  out  of  the 
proceeds  of  the  property  of  the  firm.  In  speaking 
upon  this  subject  the  court,  in  rendering  the  opinion  in 
that  case,  say:  ''The  obvious  eflEect  o^  these  proceed- 
ings, if  they  should  be  sustained,  would  be  to  charge 
the  debts  of  Amasa  Sprague  and  William  Sprague, 
partnership  and  individual,  or  such  of  them  as  were 
due  to  creditors  who  assented  to  the  terms  of  the  deed 
in  the  manner  and  within  the  time  prescribed  by  its 
conditions,  upon  the  property  of  the  A.  &  W.  Sprague 
Manufacturing  Company,  described  in  the  deed,  and 
entitled  those  creditors  to  share  in  the  distribution  of 
that  property,  or  its  avails  pro  rata  with  the  assenting 
creditors  of  the  company,  to  the  exclusion  of  the  plain- 
tiflE  and  all  the  other  nonassenting  creditors.  And  this 
effect  would  be  in  accordance  with  the  manifest  inten- 
tion and  purpose  of  the  parties  to  the  deed.  There 
can  be  no  question,  therefore,  that  the  deed  was  exe- 
cuted by  the  company,  and  by  the  Spragues,  who 
joined  them  in  its  execution,  with  the  intent  and  pur- 
pose to  hinder,  delay,  and  defraud  the  creditors  of  the 
company,  unless  it  was  divested  of  its  fraudulent  char- 
acter by  the  circumstances  that  it  embraces  the  part- 
nership property  of  A.  &  W.  Sprague,  and  the  in- 
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"  ~         •" 

dividual  property  of  the  partners,  Amasa  Sprague  and 

William  Sprague,  and  the  property  of  Mary  Sprague 

and  Fanny  Sprague.     But  the  deed  was  not  divested 

by  that  circumstance  of  its  fraudulent  character.'' 

This  deed  also  contains  a  direction  to  the  '^assignee 
to  pay  the  taxes  that  were,  or  might  lawfully  be, 
assessed  against  the  said  firm  and  the  said  partners 
respectively."  This,  as  we  understand  it,  is  a  direct 
authority  to  this  assignee  to  apply  the  funds  of  this  in- 
solvent partnership  to  the  payment  of  taxes  for  which 
the  individual  members  of  the  firm,  only,  were  liable 
upon  their  individual  property,  before  the  partnership 
debts  were  satisfied.  U nder  the  authorities  above  cited, 
this  was  a  violation  of  the  law,  under  which  the  assets 
of  an  insolvent  firm  must  be  distributed  among  the 
creditors  of  the  firm.  The  individual  members  have 
no  claim  upon  the  partnership  assets  until  all  the  cred- 
itors are  satisfied.  The  authority  of  the  assignee  to  use 
the  partnership  funds  to  pay  taxes  on  the  property  of  its 
individual  members  was  the  application  of  the  firm 
assets  to  the  benefit  of  its  individual  members  before* 
the  payment  of  the  partnership  liabilities,  and  consti- 
tutes a  fraud  upon  firm  creditors. 

Another  provision  contained  in  this  assignment, 
which,  it  is  contended,  afiEects  its  validity,  is  the  direc- 
tion to  the  assignee  **to  pay  all  just  and  reasonable 
costs,  expenses,  charges,  and  commissions  of  carrying 
into  effect  the  trust  hereby  created,  including  reasona- 
ble counsel  fees."  While  strong  authority  has  been 
offered  by  counsel  to  sustain  their  attack  on  this  clause 
of  the  deed  of  assignment,  yet,  in  view  of  the  conclu- 
sions reached  on  other  points,  we  do  not  deem  it  neces- 
sary to  a  proper  disposition  of  the  case  to  pass  upon 
this  question. 

We  pass  now  to  the  consideration  of  the  findings 
of  the  master  as  to  the  facts  preceding,  connected  with, 
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Contracting  of  ^^^  subsequeot  to  the  assigiiment,  and 
firm  oif false  rep-  the  coiiduct  of  the  assignoFS  and  the 
prto?to"^"tgn-  assignee  in  the  management  of  the  estate 
Tn'l^J  of °b"ul?nes8  undcF  the  deed.  The  master  found  that 
fraud.  .  the  statements  and  representations  made 

by  M.  Romero  &  Company  to  the  complainants  Mar- 
shall Field  &  Company,  wherein  they  stated  the  assets 
of  the  firm  of  M.  Romero  &  Company  to  be  $75,650, 
and  the  indebtedness  of  that  firm  as  being  $35,000, 
leaving  a  surplus  of  $40,650  were  untrue;  that  the 
goods  were  sold  and  delivered,  and  the  credit  extended^ 
by  the  complainants  to  the  defendants,  upon  the  faith 
of  those  representations.  The  master  found  that  the 
business  was  carried  on  by  the  assignee  for  about  a 
year  after  the  assignment  as  it  was  before;  that  the 
name  **M.  Romero  &  Company' '  remained  over  the 
door;  that  new  goods  were  bought  **to  replenish  stock, 
sometimes  by  one,  and  sometimes  by  another."  In 
his  twenty-fourth  finding  the  master  finds  that  there 
were  purchases  made  of  new  goods  to  the  value  of 
$17,605.22,  out  of  the  proceeds  of  the  sale  of  goods  in 
stock.  In  his  last  conclusion  the  master  finds,  in 
speaking  of  the  representations  made  by  the  defendants 
to  the  complainants  at  the  time  of  the  purchase  of  the 
goods,  and  in  speaking  of  the  letter  written  by  the 
defendants  to  the  complainants  immediately  after  the 
assignment  was  made,  that  "it  looks  very  much  as  if 
they  had  in  their  minds,  in  making  the  assignment,  the 
idea  that  by  gaining  time  they  would  be  able  to  tide 
over  their  financial  difficulties,  and,  by  means  of  such 
arrangement,  hinder  and  delay  their  creditors  in  the 
collection  of  their  claims  until  such  time  as  they  could 
realize  sufficient  to  pay  up  and  come  out  whole." 
Such  arrangement  in  the  making  of  the  deed  would 
necessarily  avoid  it.  Although  the  master  found  these 
facts,  he  concluded,  as  a  matter  of  law,  that  they  were 
not  sufficient  to  avoid  the  deed,  and  it  was  held  by  him 
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to  be  good.  While,  under  the  rule  adopted,  a  strong 
presumption  exists  in  favor  of  the  correctness  of  the 
report  of  the  master,  in  the  findings  made  by  him 
upon  a  disputed  question  of  fact,  and  will  not  be  dis- 
turbed if  there  be  evidence  to  sustain  them;  but  if 
the  master  has  incorrectly  applied  the  law  to  the  facts, 
the  court,  in  the  exercise  of  its  superintending  power, 
will  correct  the  error.  Applying  what  we  conceive  to 
be  the  correct  principles  of  law  to  the  facts,  as  found 
by  the  master,  the  inevitable  conclusion  is  that  this 
assignment  was  fraudulent  in  fact,  and  made  with  an 
intent  to  hinder,  delay,  and  defraud  the  creditors  of 
the  assignors.  In  Forbes  v.  Waller,  25  N.  Y.  430,  the 
court  say,  ^*The  use  that  was  made  of  the  assignment, 
and  the  acts  of  the  parties  thereunder,  must  furnish 
the  data  to  judge  of  the  intent  and  motives  under 
which  it  was  executed. ' '  Take  the  fact  that  the  defend- 
ants obtained  these  goods  and  the  extension  of  credit 
from  the  complainants  by  false  representations;  take 
the  language  of  the  assignors,  as  contained  in  their 
letter  addressed  to  the  complainants  after  the  assign- 
ment, that  *'We  expect  to  be  out  of  our  troubles  soon. 
All  we  want  is  an  extension  of  time,'' — and  they  fur- 
nished a  motive  for  this  transfer  which  the  law  declares 
illegal.  An  insolvent  and  failing  partnership  debtor, 
in  order  to  force  its  unwilling  creditors  into  an  indul- 
gence, has  no  right  to  place  its  property  beyond  the 
reach  of  execution,  and,  under  the  cloak  of  a  fraudulent 
assignment,  deprive  them  of  the  legitimate  means 
which  the  law  gives  them  for  the  collection  of  their 
claims  against  a  firm.  Van  Nest  v.  Yoeet  al.,  1  Shep. 
Ch.  8;  Kelly  v.  Slawson,  15  Barb.  56;  Gardner  v. 
Com.  Natl.  Bank,  95  111.  298.  In  the  last  case  the 
court  use  this  language:  **The  placing  of  property  in 
the  hands  of  an  assignee  for  any  other  purpose  than  to 
distribute  it,  or  its  proceeds,  among  creditors,  is  fraud- 
ulent and  void,  as  to  creditors.     If  made  to  procure 
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time,  or  for  the  benefit  of  the  assignor,  it  is  fraudulent.'' 
In  the  case  of  Vernon  v.  Morton,  2  Dana  (Ky.),  263, 
the  court  said:  *'And  again,  when  it  appears  upon 
the  face  of  the  deed  of  trust  that  the  motives  for  mak- 
ing it  were  to  prevent  a  sacrifice  of  the  property,  a  bad 
motive  is  shown, — a  motive  to  obstruct  the  ordinary 
process  of  law,  or  the  subjection  of  the  property  to  the 
payment  of  debts, — which  vitiates  the  whole  deed.'' 
See,  also,  Nesbitt  v.  Digby,  13  III.  387;  Phelps  v. 
Curtis,  80  lU.  113, 

Another  fact  connected  with  this  assignment, 
which  is  found  by  the  master,  and  which  shows  the 
fraudulent  character  of  this  deed,  is  ''the  continuance 
of  the  business,  and  the  practical  management  of 
afifairs  by  the  assignors.''  Their  employment  in  the 
store;  the  buying  of  new  goods  ''to  replenish  stock," 
sometimes  by  the  assignors,  and  sometimes  by  the 
assignee,  until  $17,605.22  of  the  proceeds  of  the  sale  of 
goods  had  been  expended  in  the  purchase  of  new  goods; 
thCi/jontinuauce  of  the  business  at  the  same  place  under 
the  old  sign  of  the  firm, — are  facts  which,  if  standing 
alone  in  this  case,  would  stamp  the  assignment  as  a 
fraudulent  conveyance,  and  renderthe  deed  invalid, as  to 
creditors.  When  an  assignment  of  a  stock  in  trade  is 
made  for  the  benefit  oi  creditors,  as  in  this  case,  the 
law  requires  reality  and  good  faith  in  all  the  parties 
connected  with  the  transaction,  and  not  a  sham  and  a 
pretense.  The  assignor  must,  in  good  faith,  part  with 
the  possession,  management,  and  control  of  the  stock 
and  business  to  the  assignee,  who  must  speedily,  and 
with  honest  care,  reduce  the  stock  to  cash,  and  distrib- 
ute it  to  the  creditors.  In  the  case  of  Levy's  Accounting, 
1  Abb.  (N.  C),  p.  J86,  the  court  used  this  language : 
*'The  idea  that  a  general  assignee  for  the  benefit  of 
creditors  can,  in  the  exercise  of  any  proper  discretion 
imposed  upon  him  by  virtue  of  the  assignment,  proceed 
to  conduct  and  carry  on  the  previous  business  of  the 
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assignor  so  long  as  he  pleases,  or  do  any  act  in  respect 
thereto  except  such  as  tends  to  the  most  speedy  con- 
version of  the  assigned  estate  into  cash,  is  wholly  ' 
untenable;  and  the  acts  of  the  assignee  tending  to  any 
other  result  are  in  fraud  of  the  creditor,  in  hindering 
and  delaying  him  in  the  realization  of  what  is  justly 
due  him,  either  from  his  debtor  or  the  assigned 
estate. ''  And  where  a  stock  of  goods  in  a  retail  busi-  • 
ness  is  assigned,  the  assignee  can  not  continue  the 
business  and  retail  the  goods  as  before,  with  the  view 
of  obtaining  higher  prices,  but  must  sell  them  at  once. 
It  is  even  held  a  breach  of  trust  for  the  assignee  to 
delay  the  sale  of  the  property  for  the  purpose  of  retail- 
ing it  at  a  higher  price.  See,  also.  Hart  v.  Crane,  7 
Paige,  37;  Dunham  v.  Waterman,  17N.  Y.  9;  Ameri- 
can Ex.  Bank  v.  Inloes,  7  Md.  380. 

It  is  clear,  therefore,  that  in  whatever  light  we  view 
this  transaction, — whether  we  consider  the  provisions 
and  terms  as  contained  on  the  face  of  the  deed  of  assign- 
ment, or  whether  we  view  it  from  the  conduct  of  the 
parties  prior  to,  at  the  time,  and  subsequent  to  its  exe- 
cution, with  the  facts  and  circumstances  connected 
with  their  management  of  the  property  under  the  deed, 
as  found  by  the  master,  we  must  reach  the  conclusion 
that  the  assignment  was  fraudulent  and  void,  as  to 
creditors  of  the  firm.  The  decree  of  the  court  below 
will  be  set  aside,  and  the  cause  reversed  and  remanded 
with  directions  to  the  court  below  to  enter  a  decree 
canceling  and  setting  aside  the  deed  of  assignment,  and 
for  such  other  orders  as  may  be  necessary. 

• 

Smith,  C.  J.,  and  Collier  and  Laughlin,  JJ., 
concur. 
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[No.  567.     August  24,  1895.] 

OAK  GROVE  AND  SIERRA  VERDE  CATTLE  COM- 
PANY,  Plaintiff  in  Error,  v.  E.  L.  FOSTER, 
Receiver  of  First  National  Bank,  of  Deming^ 
Defendant  in  Error. 

■ 

Promissory  Note  op  Corporation,  Executed  by  Treasurer — Assump- 
sit— Plea — Denial  op  Execution  or  Authority  to  Execute — Ver- 
IPIGATION. — In  a  suit  against  a  corporation  in  assumpsit  on  a  prom- 
issory note,  purporting  on  its  faee  to  be  the  obligation  of  the  com- 
pany executed  by  its  treasurer,  where  the  defendant  pleaded  it  had 
neither  executed  the  note  nor  authorized  any  one  to  execute  it  in  its 
behalf,  which  was  verified  by  the  affidavit  of  its  president,  such  plea 
so  verified  constituted  ai  denial  under  oath  contemplated  by  section 
1922,  Compiled  Laws,  enabling  either  party  to  a  suit  to  take  as 
admitted  by  the  other  party  the  genuineness  and  due  execution  of 
any  written  instrument  referred  to  in  a  pleading,  where  such  instru- 
ment or  copy  thereof  is  attached  to  or  incorporated  in  such  pleading, 
unless  in  another  pleading  or  writing,  filed  in  the  case,  the  opposite 
party  denies  the  same  under  oath;  and  it  was  error  to  strike  out 
such  plea  on  the  ground  that  it  was  applicable  only  to  instruments 
under  seal.  In  Luna  v.  Mobr,  3  N.  M.  (Gil.)  63,  this  court  held  that 
such  plea  was  applicable  only  to  such  instruments.  But  there  is  no 
reference  in  that  opinion  to  section  1922  supra,  and  it  does  not  ap- 
pear whether  said  section,  enacted  in  1882,  was  in  force  at  the  time 
of  the  filing  of  the  plea  of  non  est  factum  in  that  case. 

Id.— Corporation,  Authority  op  Treasurer  to  Execute  Neootiablb 
Paper  in  Name  op. — The  treasurer  of  a  corporation  is  not  such  an 
officer  as  is  vested  with  an  implied  power  to  execute  negotiable  paper 
in  its  name.    Daniel,  Neg.  Inst.,  sec.  394. 

Id. — Evidence,  Admissibiuty  op. — In  such  action,  where  it  appeared 
that  the  treasurer  of  the  defendant  company  had  no  authority  to  exe- 
cute or  discount  paper,  evidence  that  that  was  his  first  attempted 
exercise  of  authority  to  execute  and  discount  its  note  was  admissible, 
and  should  have  been  permitted  to  go  to  the  jury. 

Id. — Bona  Fide  Holder. — Where,  in  such  action,  it  appeared  that  the 
note  sued  on  was  executed  without  authority  by  the  treasurer  of  the 
defendant  company,  who  was  also  the  president  of  the  plaintiff  bank, 
in  consideration  of  the  transfer  to  his  personal  account  of  an  accept- 
ance of  a  third  party,  given  as  collateral  security  for  a  loan,  and  that 
the  said  president,  assuming  to  act  for  the  discount  committee  of  the 
bank,  discounted  said  note  and  credited  it  on  the  acceptance^ — ^the 
bank  was  not  a  holder  for  value  without  notice. 
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Error,  from  a  judgment  in  favor  of  plaintiflE,  to 
the  Third  Judicial  District  Court,  Grant  county.  Judg- 
ment  reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  F.  CoN\^AY,  A.  A.  Jones,  and  Frank  Springer 
for  plainfiflE  in  en-or. 

The  court  erred  in  striking  out  the  second  plea, 
denying  execution  of  the  note  sued  on.  Sec.  1922, 
Compiled  Laws,  N.  M.  1884. 

Any  defense  which  at  common  law  would  be  avail- 
able under  the  general  issue,  and  which  does  not 
involve  the  authenticity  of  the  signature,  was  available 
to  the  defendant  in  this  case.  Snyder  v.  Van  Doren, 
46  Wis.  602;  Neilson  v.  Schuckman,  53  Id.  638;  Ames 
V,  Quinby,  106  U.  S.  342;  Luna  v.  Mohr,  3  N.  M. 
(Gil.)  63. 

The  note  on  its  face  purported  to  be  executed  by 
an  agent,  and  it  is  elementary  that  '*if  the  instrument 
was  executed  by  an  agent,  his  authority  must  be 
proved,  together  with  his  handwriting."  2  Grreenlf. 
Ev.,sec.  158. 

Such  an  agency  can  not  be  established  by  the 
declarations  of  the  agent.  Marvin  v.  Wilber*,  52  N. 
Y.  270;  Peoples  Bank  v.;Church,  109  N.  ¥.511. 

Consideration  means  not  only  benefit  to  the  prom- 
isor, but  also  loss  or  disadvantage  to  the  promisee;  but 
the  latter  must  accrue  at  the  request  or  on  the  motion 
of  the  promisor.     1  Par.  Con.  431, 

When  it  appeared  that  the  note  was  executed  by 
Dane  as  the  agent  of  both  parties,  and  was  given  to 
lend  the  credit  of  the  corporation  without  considera- 
tion the  burden  was  on  the  plaintiff  to  show  express 
authority  for  it.  1  Morawotz,  Private  Corporations, 
sec.  423.  See,  also,  Bank  v.  Bank,  95  U.  S.  559;  Bank 
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V.  Waterworks  Co.,  9  N.  Y.  859;  Craft  v.  S.  B.  R.  R. 
Co.,  150  Mass.  207;  Wahlig  v.  Standard  Pump  Mfg. 
Co.,  9  N.Y.  739. 

The  fact  that  Dane  represented  both  parties  makes 
the  note,  under  the  proved  facts,  void.  In  matters  of 
discretion  an  agent  can  not  so  act.  Bish  on  Con.,  sec. 
337. 

And  if  he  does  or  contracts  in  the  nanfe  of  his 
principal  for  his  own  interest,  the  principal  is  not 
bound.  Claflinv.  Bank,  25  N.  Y.  293;  People  v. 
Overyssel,  11  Mich.  222;  Mercantile  Trust  Co.  v. 
Insurance  Co.,  8  Mo.  App.  408;  Wardell  v.  Union 
Pacific,  103  U.  S.  651;  Thomas  v.  Brownsville,  109  lb. 
522. 

The  giving  of  the  note  by  Dane,  even  if  he  had 
authority  to  execute  notes,  was  such  a  gross  breach  of 
trust,  and  so  palpable  a  fraud  upon  the  cattle  company, 
that  it  created  no  liability.  Robertson  v.  Chapman, 
152  U.  S.  673. 

The  bank  is  chargeable  with  absolute  knowledge 
of  the  nature  of  the  transaction.  It  was  known  to  the 
cashier,  and  it  was  done  by  the  president,  who  had 
active  management  of  its  business,  and  had  charge  of 
discounting  paper.  Atlantic  Mills  v.  Indian  Mills,  147 
Mass.  268,  28  Am.  and  Eng.  Corp.  Cases,  555.  See, 
also.  Smith  v.  Los  Angeles,  etc.,  78  Cal.  269;  Chemi- 
cal Nat.  Bank  v.  Wagner,  42  Am.  and  Eng.  Corp. 
Cases,  667;  Wilson  v.  R.  R.  Co.,  120  N.  Y.  145,  32 
Am.  and  Eng.  Corp.  Cases,  187;  Claflin  v.  Farmers 
Bank,  25  N.  Y.  293;  Garrard  v.  Pittsburg  R.  R.  Co., 
29  Pa.  St.  154;  Chew  v.  Mining  Co.,  2  Fed.  Rep.  5. 

SUPPLEMENTAL  BRIEF  FOR  PLAINTIFF  IN  ERROR. 

The  affidavit  denying  the  execution  of  the  note 
was  a  sufficient  denial  of  the  signature.  Its  langauge 
is  not  to  be  subjected  to  the  same  liberal  construction 
as  that  of  the  declaration  and  pleas.   Boone,  Code  PL, 
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sec.  34;  McCormick  v.  Bay  City,  23  Mich.  457; 
Anderson  v.  Walter,  34  Id.  113;  Haight  v.  Arnold,  48 
Id.  513.  See,  also,  Ludlow  v.  Barry,  22  N.  W.  Kep. 
(Wis.)  140;  Neilson  v.  Schuckman,  11  Id.  44. 

Section  1914,  Compiled  Laws,  mentions  the  denial 
of  the  signature,  section  1915  the  denial  of  the  execu- 
tion, and  section  1922  mentions  both  the  signature  and 
execution,  while  the  proviso  of  this  section  mentions 
the  execution  only,  and  the  reasonable  view  is  that  the 
legislature  used  the  words  * 'signature''  and  ''execu- 
tion'' as  synonymous. 

Even  if  Dane  were  treasurer,  there  is  no  proof 
that,  under  the  by-laws,  or  by  any  resolution  of  the 
directors  of  the  Oak  Grove  Company,  he  was  given  any 
authority  to  execute  notes  of  the  company;  and  he  has 
no  such  implied  authority  as  such.  Page  v.  Falls 
River,  etc.,  31  Fed.  Rep.  257;  Morawetz  Corp.,  sec.  251 ; 
Foster  v.  Ohio-Colorado  Reduc.  Co.,  17 Fed.  Rep.  130; 
People's  Bank  v.  St.  Anthony,  109  N.  Y.  512. 

Though  a  note  may  have  the  genuine  signature  of 
one  having  authority  to  sign  it,  if  the  obligation  was 
issued  to,  or  secured  by,  plaintiff  without  considera- 
tion, through  fraud,  breach  of  trust,  misrepresentation, 
or  mistake,  they  may  be  shown  though  no  affidavit  be 
filed.  Neilson  v.  Schuckman,  53  Wis.  638,  11  N.  W, 
Rep.  44;  Towle  v.  Seaman,  42  N.  W.  Rep.  1117;  Free- 
man V.  Ellison,  37  Mich.  459;  Spicer  v.  Smith,  23  Id. 
26;  Ames  v.  Quinby,  106  U.  S.  342. 

The  cashier  of  the  bank  testified  to  his  knowledge 
of  the  infirmities  of  the  $6,000  note,  and  his  knowledge 
was  the  knowledge  of  the  bank.  Morawetz,  Corp.,  sees. 
253,  254;  Loving  v.  Brodie,  134  Mass.  453;  3  Am.  and 
Eng.  Coi-p.  Cases,  277;  Merchants  Bank  v.  State  Bank, 
10  Wall.  604;  Branch  Bank  v.  Steele,  10  Ala.  915. 

The  clause  in  the  note  stipulating  for  ten  per  cent 
attorneys'  fees  is  in  the  nature  of  a  penalty,  and 
assumes  and  determines  the  amount  of  damages  to  be 
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sustained  in  advance  of  the  breach.  This  is  not  allowed. 
Meyer  v.  Hart,  40  Mich.  517;  Bullock  v.  Taylor,  39  Id. 
137;  Witherspoon  V.  Musselman,  14  Bush  (Ky.),  214. 
See,  also,  Watts  v.  Camars,  115  U.  S.  353;  Bradstreet 
V.  Baker,  14  K.  I.  546;  Schofield  v.  Tomkins,  95  lU. 
190. 

H.  B.  Fergusson  for  defendant  in  error. 

The  power  of  the  defendant  company  to  make  the 
note  is  beyond  question.  1  Daniel,  Neg,  Inst.,  sec. 
382,  et  seq. ;  Id.,  sec.  386. 

The  court  properly  held  that  the  loss  must  fall 
upon  the  company,  which  made  Dane  its  treasurer  and 
representative,  and  thus  empowered  him  to  obtain  the 
money  from  the  bank  upon  its  note.  This  principle 
extends  not  only  to  innocent  holders  of  commercial 
paper,  but  to  the  original  parties  to  the  transaction.  1 
Daniel,  Neg.  Inst.,  sec.  391. 

The  question  of  the  proper  verification  of  a  plea 
was  directly  passed  upon  by  this  court  in  Luna  v.  Mohr, 
3  N.  M.  (Gil.)  63.  The  defendant  says  that  its  plea 
that  it  did  not  execute,  etc.,  is  in  effect  a  denial  of  its 
signature,  while  this  court  in  that  case  held.it  to  be  a 
plea  of  non  est  factum,  and,  therefore,  improper. 

Section  1922,  Compiled  Laws,  does  not  apply  here. 
It  merely  prescribes  a  statutory  rule  by  which  any 
instrument  in  writing  referred  to  in  a  pleading,  and 
incorporated  in,  or  attached  to,  the  same,  shall  be 
regarded  as  proven,  or  duly  executed,  unless  the  genu- 
ineness or  due  execution  of  the  same  is  denied  under 
oath. 

Collier,  J. — This  was  an  action  in  assumpsit  by 
the  defendant  in  error,  as  receiver  of  the  First  National 
Bank  of  Deming,  against  plaintiff  in  error,  upon  the 
following  promissory  note : 
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*'$6,000.  Deming,  New  Mexico,  Dec.  1, 1892. 

*'0n  March  1,  after  date,  we  jointly  and  severally 
promise  to  pay  to  the  order  of  the  First  National  Bank 
six  thousand,  noXoo  dollars,  at  the  First  National 
Bank  of  Deming,  with  interest  at  the  rate  of  one  per 
cent  per  month  from  Jan.  1,  1892,  until  paid.  Value 
received.  And  in  event  of  a  suit  to  force  collection  of 
this  note,  or  any  portion  thereof,  we  further  agree  to 
pay  the  additional  sum  of  ten  per  cent  upon  the  amount 
found  due,  as  attorney's  fees  in  said  suit. 
**The  Oak  Grove  and  Sierra  Verde  Cattle  Co. 

**Per  C.  H.  Dane,  Treasurer. 
*'No.  1,598.  $6,000.  Due  March  1,  1892. '^ 
The  declaration  claimed  that  amount,  with  inter- 
est and  ten  per  cent  as  attorney's  fees,  and  was  made 
returnable  to  the  November,  1893,  term  of  said  district 
court.  At  this  term  defendant  filed  a  plea  *'that  the 
note  upon  which  plaintiflE's  action  is  founded  was  not 
executed  by  it,  the  defendant,  or  by  anyone  authorized 
to  bind  it  in  the  premises,''  and  to  this  plea  is  an  aflS- 
davit  that  **T.  F.  Conway,  agent  for  said  defendant  in 
this  behalf,  makes  oath  that  the  above  plea  is  true." 
At  said  term  the  record  shows  the  following:  **Now, 
by  order  of  the  court,  the  defendant  herein  is  granted 
leave  to  plead  over  in  this  cause.  And  now  the  court 
overruled  plaintiflE's  motion  to  strike  out  the  pleas 
heretofore  filed  herein.''  At  the  April,  1894,  term  of 
said  court  there  was  filed  plea  of  general  issue  and  spe- 
cial pleas,  both  concluding  to  the  country.  The  first 
special  plea  alleged  that  defendant  **did  not  execute," 
and  that  it  *'did  not  authorize  any  person  to  execute, 
the  said  promissory  note"  for  it  or  in  its  behalf.  To 
these  pleas  was  annexed  the  affidavit  of  Henry  W. 
Bishop,  as  president  of  defendant  corporation,  '*that 
said  defendant  never  authorized  any  person  to  execute 
said  promissory  note  for  it  or  in  its  behalf;  that  said 
defendant  never  ratified  the  execution  of  said  promis- 
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sory  note ;  and  that  I  have  read  the  foregoing  pleas  by 
the  said  defendant  afcove  pleaded,  and  know  the  con- 
tents thereof,  and  that  the  same  is  true  in  substance 
and  in  fact.  So  help  me  God.''  Issue  was  joined  on 
these  pleas  as  follows:  ''And  the  said  plaintiff,  to  the 
pleas  respectively  of  the  said  defendant  company^ 
whereof  said  defendant  puts  jtself  upon  the  country, 
doth  the  like."  At  a  later  day  of  the  term  two  addi- 
tional pleas  were  filed,  both  concluding  with  a  verifica- 
tion, and  neither  sworn  to.  The  first,  in  substance, 
alleged  that  the  note  was  obtained  by  fraud  and 
circumvention,  in  that  C.  H.  Dane,  being  treasurer  of 
defendant  corporation,  made  and  gave  said  note  with- 
out consideration,  and  the  bank,  well  knowing  Dane 
had  no  authority  to  execute  said  note,  accepted  the 
same  as  the  note  of  Dane,  and  not  of  defendant.  The 
other  additional  plea  alleged  that  Dane  signed  the  note 
without  authority,  and  delivered  same  to  the  bank 
without  consideration,  either  to  Dane  or  defendant,  as 
to  which  the  bank  had  notice,  and  such  delivery  was 
for  the  purpose  of  entering  upon  the  books  of  the  bank 
said  note  as  a  fictitious  credit  and  asset  of  said  bank. 
Plaintiff  moved  to  strike  out  the  second,  third,  and 
fourth  pleas,  because  the  second  plea  is  applicable  only 
to  actions  upon  instruments  under  seal ;  because  the 
matter  in  the  third  may  be  shown  under  plea  of  general 
issue;  and  the  same  as  to  the  fourth,  if  they  make  any 
defense.  The  court  below  sustained  the  motion  as  to 
all  three  of  said  pleas,  and  the  cg.use  proceeded  to  trial, 
as  may  be  inferred,  though  not  definitely  shown,  upon 
the  ''sworn  plea  of  the  general  issue,"  found  on  pages 
10  to  11  of  the  record.  Over  the  objection  of  the 
defendant  that  the  note,  ''under  the  sworn  plea  of  the 
general  issue,  can  not  be  introduced  except  its  execu- 
tion be  first  proven,"  the  court  admitted  the  note  in 
evidence,  and  it  being  admitted  that  plaintiff  is  receiver, 
etc.,  and  the  suit  properly  brought,  plaintiff  rested  its 
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case.  The  defense  introduced  as  a  witness  F.  H.  Sie- 
bold,  who  was  cashier  of  the  bank  at  the  time  that  the 
note  was  given,  who  testified,  in  efifect:  That  the  note 
came  into  the  bank  January  7,  1892.  That  at  the  time 
Dane  was  president  and  director  of  the  bank.  That  he 
never  saw  the  note  made.  That,  on  the  books  of  the 
bank,  bills  receivable  was  charged  with  $6,000,  and  the 
number,  1,032,  standing  for  acceptance  of  $20,000, 
given  by  Masterson  on  Huller,  was  credited  with 
$10,500,  being  $6,000,  amount  of  this  note,  and  another 
item  of  $4,500.  The  acceptance  was  entered  on  the 
books  October  5,  1891,  and,  being  $10,000  over  the 
limit  that  the  bank  (being  capitalized  for  $100,000) 
could  loan  to  any  one  individually,  Dane  had  to  reduce 
this  overlimit  paper  because  the  bank  examiner  was 
expected  along  very  soon.  This  $6,000  was  given  as 
part  payment  to  reduce  this  overlimit  paper.  **Q. 
Was  it  credited  on  the  $20,000  acceptance  in  any  way? 
A.  Yes,  sir.  On  one  account."  This  acceptance  was 
drawn  by  Masterson,  accepted  by  Huller,  and  used  by 
Masterson  as  collateral  security.  Dane  took  the  collat- 
eral security,  put  it  in  bills  receivable  on  or  about  Octo- 
ber 5,  1891,  as  his  individual  paper,  and  got  from  the 
bank  the  value  of  $20,000  for  the  acceptance.  The  fol- 
lowing question  and  answer  were  asked  and  given :  '*Q. 
The  $6,000  note,  then,  was  used  by  Mr.  Dane  to  reduce 
his  personal  liability  on  the  $20,000  acceptance  to  the 
bank?  A.  Yes,  sir.'^  Plaintiff  moved  to  strike  out  the 
testimony  as  to  the  fact  of  Dane  using  this  money  person- 
ally, which  was  sustained,  and  exception  taken,  but  the 
testimony  was  allowed  to  stand  **as  to  the  consideration 
for  the  note''  and  **as  to  the  proceeds  of  the  note.''  It 
is  difficult  to  gather  from  the  testimony  whether  the 
witness  meant  to  say  the  acceptance  which  was  given 
as  collateral  security,  which  was  reduced  by  the  $6,000 
note,  or  whether  the  indebtedness  of  Dane,  which  pur- 
ported to  be  reduced  by  the  acceptance,  was  so  reduced ; 
Vol.  7  n.  m. — i2 
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bat  it  is  taken  that  the  indebtedness  was  so  reduced,  as 
the  collateral  did  not  belong  to  the  bank,  and  would 
not  have  been  reduced  if  it  had.  These  questions  were 
asked:  '^Q.  In  the  regular  course  of  business  in  the 
Deming  bank  at  the  time  you  were  cashier,  who 
attended  to  the  discounting  paper?  A.  Mr.  Dane.  Q. 
That  bank  had  a  discount  committee,  didn*t  it?  A. 
Yes,  sir.  Q.  How  many  members!  A.  Three.  Q. 
Directors!  A.  Three  directors.  Q.  Under  the  by-laws 
of  the  bank,  whose  duty  was  it  to  pass  on  the  discounted 
notes,  loans,  etc.?  A.  The  discount  committee.  Q. 
Who  actually  acted!  A.  Mr.  Dane.  Q.  Did  you  have 
anything  to  do  with  the  discount  of  any  notes!  A.  No, 
sir.  Mr.  Dane  had  an  account  with  the  bank  as  treas- 
urer of  defendant  company,  and  checked  against  it 
from  time  to  time.  Q.  Did  Mr.  Dane,  as  treasurer, 
execute  or  discount  in  your  bank,  the  First  National 
Bank  of  Deming,  a  note  of  the  Oak  Grove  &  Sierra 
Verde  Cattle  Company,  previous  to  this?''  This  ques- 
tion being  objected  to  as  incompetent,  immaterial,  and 
irrelevant,  objection  was  sustained,  and  exception 
noted.  The  witness  stated  that  no  consideration  passed 
out  of  the  bank  for  the  note.  Other  testimony  was 
offered  by  the  defendant  as  to  by-laws,  but  was  ruled 
out,  and  the  court  instructed  the  jury  to  find  a  verdict 
for  amount  of  note,  interest,  and  attorney's  fees. 
Motion  for  new  trial  being  made  and  overruled,  the 
case  is  here  by  writ  of  error. 

The  assignments  of  error  which  will  be  noticed  in 
this  opinion,  are  that  the  court  below  erred  in  striking 
out  the  second,  third,  and  fourth  pleas;  in  admitting 
in  evidence  the  promissory  note  upon  which  the  action 
was  founded;  in  excluding  legal  and  competent  evi- 
dence; and  in  instructing  the  jury  to  find  for  the  plain- 
tiflE. 

In  considering  the  question  of  striking  out  the 
pleas,  we  will  take  it  that  the  first  plea  was  regarded  by 
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the  court  and  counsel  at  the  trial  as  not  being  in  the 
case,  and  that  of  the  four  other  pleas  the  three  last  were 
stricken  out  by  the  court,  thus  leaving  what  the  coun- 
sel for  the  defendant  in  the  court  below,  plaintiff  in 
error  here,  denominated  ''sworn  plea  of  the  general 
issue."  The  question  of  striking  out  the  third  and 
fourth  pleas  is  perhaps  easily  disposed  of  by  saying 
that,  as  these  pleas  merely  set  up  want  of  consideration, 
evidence  as  to  that  may  be  given  under  the  general 
issue. 

The  second  plea,  which  denies  that  the  defendant 
either  executed  the  note  sued  on  or  authorized  any  per- 
son to  execute  it  in  its  behalf,  and  is  verified  by  the  affi- 
davit of  the  president  of  the  defendant  company,  was 

,  stricken  out  upon  the  ground  that  such  a 

PKOMissoRYnoteof  *■  *^ 

cSI?d  b*^'i*rcks"r.~  P^®^  ^^^  ^^^y  applicable  to  instruments 
pica!SS^of*  under  seal.  This  question  requires  a  more 
fhorhy°toew"'   oxtcndcd  cousideratiou.      The  particular 

cute:  verification,    g^^^^^    ^^^^^^  ^^  ^^IB  mOtlOU    for    Striking 

out  the  second  plea  is  that  such  plea  is  applicable  only 
to  actions  upon  instruments  under  seal;  and  this,  we 
think,  was  so  decided  in  Luna  v.  Mohr,  3  N.  M.  It 
can  not  be  gathered  from  the  opinion  in  that  case 
whether  section  1922,  enacted  in  1882,  was  in  force  at 
the  time  of  the  filing  of  the  plea  of  non  est  factum,  but 
there  is  not  in  the  opinion  any  reference  whatever  to 
said  section.  Section  1922  enables  either  party,  plain- 
tiff or  defendant,  to  take  as  admitted  by  the  other  party 
the  genuineness  and  due  execution  of  any  written 
instrument  referred  to  in  a  pleading,  where  it  or  a  copy 
is  incoiporated  in,  or  attached  to,  such  pleading,  unless 
in  another  pleading  or  writing  filed  in  the  cause  the 
opposite  party  denies  the  same  under  oath.  If,  under 
the  rules  of  evidence,  '^genuineness  and  due  execution'^ 
would  have  to  be  proven  as  to  the  particular  written 
instrument  referred  to  and  attached  to  the  pleading, 
this  necessity  would  be  obviated  by  there  not  being  a 
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denial  of  the  same  under  oath.  If,  however,  under  the 
rules  of  evidence,  ' 'genuineness  and  due  execution''  is 
not  necessary  to  be  proven  before  the  instrument  can 
be  admitted  in  evidence,  a  denial  under  oath  could  not 
impose  a  condition  of  admissibility  that  -did  not  before 
exist.  For  example,  if  an  action  is  brought  upon  a 
promissory  note  purporting  to  be  signed  by  the  defend- 
ant, a  denial  under  oath  of  the  genuineness  and  due 
execution  would  not  take  the  place  of  section  1914, 
Compiled  Laws,  which  provides:  ''When  any  party  to 
a  suit,  either  as  principal  or  security,  or  indorser, 
founded  on  any  written  instrument,  covenant,  or  agree- 
ment whatever,  shall  deny  his  signature,  he  shall  do 
the  same  under  oath.''  The  denial  referred  to  in  sec- 
tion 1922  would  be  merely  inapplicable  in  that  kind  of  a 
case,  so  far  as  genuineness  and  due  execution  are  con- 
cerned. Was  it  applicable,  however,  in  the  case  at  bar, 
for  this  purpose!  The  note  sued  on  purported  to  be 
the  obligation  of  an  artiJScial  person,  a  corporation, 
executed  by  its  oflScer,  having  requisite  authority.  As 
such,  plaintiflE  brought  suit  upon  it.  He  must  be  held 
to  have  averred  the  genuineness  and  due  execution  of 
that  note,  and,  inasmuch  as  there  is  annexed  to  the 
declaration  what  purports  to  be  a  copy  of  the  note  itself, 
such  genuineness  and  due  execution  could  be  taken  as 
admitted,  unless  denied  under  oath.  This  would  be  as 
much  the  case  as  if  Richard  Eoe  were  sued  upon  a 
promissory  note  signed  "Richard  Roe,  per  John  Jones, 
agent;"  and  neither  case  might  be  met  by  a  denial  of 
making  signature.  We  hold,  therefore,  that  the  second 
plea,  being  sworn  to,  constituted  a  denial  under  oath, 
contemplated  by  section  1922,  and  the  court  erred  in 
sustaining  the  motion  to  strike  the  same  out.  We  do 
not  hold  that  a  plea  was  strictly  necessary,  'but  think 
that  the  statute  would  be  satisfied  by  an  aflSdavit  deny- 
ing genuineness  and  due  execution,  its  office  being 
merely  to  prevent  an  admission  of  genuineness  and  due 
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execution  arising.  The  denial  may  be  *4n  a  pleading 
or  writing  filed  in  the  cause.''  Any  mode  is  sufficient, 
so  that  the  denial  is  under  oath.  Is  this  reversible 
error? 

This  inquiry  involves  at  least  two  considerations. 
If  the  treasurer,  who  signed  the  note,  is  not  such  officer 

of  a  corporation  as  makes  his  signing  a 

Authority  of  •  .  j  •       i 

treasurer  to  exc-  promissory  uotc  prcsumptively  or  prima 
pipcr'in  name  of  faclc  the  act  of  the  corporation,  then  the 

corporation. 

burden  of  showing  that  he  acted  with 
authority  is  upon  the  plaintiflE.  If  a  treasurer  of  a  cor- 
poration is  such  an  officer  as  is  vested  with  implied 
power  to  make  nogotiable  paper  in  its  name,  then  the 
burden  is  on  the  defendant  to  show  the  want  of  such 
authority  in  a  particular  case;  and  the  denial  under 
oath  required  by  section  1922  merely  leaves  the  parties 
to  make  out  their  case  under  the  ordinary  rules  of  evi- 
dence. .  In  Fifth  Ward  Savings  Bank  v.  First  National 
Bank,  7  Atl.  Rep.  318,  it  is  held  that  a  treasurer  of  a 
savings  bank  had  no  authority  or  power  virtute  officii 
to  borrow  money. for  the  savings  bank  and  give  its 
notes  or  pledge  its  security  in  payment.  It  is  also 
stated  in  Daniel  on  Negotiable  Instruments,  section 
394,  citing  Torrey  v.  Dustin  Monument  Association, 
5  Allen,  327,  that  the  treasurer  of  a  corporation  is 
not  such  an  officer  as  is  vested  with  implied  power 
to  make  negotiable  paper  in  its  name.  In  Re  Great 
Western  Telegraph  Company,  5  Biss.  363,  it  is 
stated  that  usage  may  authorize  the  treasurer  of  a 
corporation  to  bind  it  by  a  promissory  note,  plainly 
implying  that  otherwise  he  could  not.  This,  also,  we 
understand  to  be  the  rule  laid  down  by  Morawetz,  Pri- 
vate Corporations,  section  251,  and  that  such  principle 
is  well  established.  In  Craft  v.  S.  B.  Railroad  Company, 
150  Mass.  207,  it  is  stated  that,  whatever  may  be  true 
of  trading  corporations,  there  is  nothing  in  the  nature 
of  the  business  of  a  horse  railroad  corporation,  or  of  the 
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duties  of  a  treasurer  of  such  a  corporation,  which  im- 
plies that  the  treasurer,  by  virtue  of  his  office,  has 
authority  to  borrow  money  for  the  company,  or  give  its 
notes  therefor.  By  reference  to  Monument  Bank  v. 
Globe  Works,  101  Mass.  67,  we  find  that  by  statute  in 
Massachusetts  the  treasurer  or  manager  of  a  trading 
corporation  may  bind  the  company  to  the  payment  of 
promissory  notes  made  in  pursuance  of  the  business  of 
the  company.  We  hold,  therefore,  that,  with  the  sec- 
ond plea  in  the  case,  it  would  have  devolved  upon  the 
plaintiff  in  the  court  below  to  show  authority  in  C.  H. 
Dane,  treasurer,  to  execute  the  note  sued  on,  as  a  con- 
dition precedent  to  recovery.  At  the  time  the  note  was 
offered,  objection  was  made  to  its  admissibility  upon 
the  ground  that  under  the  sworn  plea  of  the  general 
issue  its  execution  must  be  first  proven.  We  do  not 
think  that  *'a  sworn  plea  of  general  issue"  is  such  denial 
as  is  required  by  section  1922,  and  that,  as  the  case  then 
stood,  the  objection  was  properly  overruled.  The  objec- 
tion would  have  stood  good,  however,  if  predicated 
upon  the  second  plea,  which  we  hold  to  have  been  im- 
properly stricken  out. 

It  is  contended,  however,  that,  inasmuch  as  the 

testimony  put  in  by  the  defense  showed  authority  in 

Evidence,  admis-  ^^^  trcasurer  to  exccutc  thc  note   sued 

sibiiity  of.  upon,  the  striking  out  of  the  second  plea 

was  without  prejudice  to  defendant,  and  the  judgment 
should  be  aflfirmed.  We  have  examined  the  record 
carefully  as  to  this,  and  the  only  thing  we  find  upon 
the  subject  which  may  be  supposed  to  touch  the  ques- 
tion occurs  on  pages  43  and  44  of  the  record,  as  follows: 
'*Q.  At  the  time  the  note  was  received  in  the  bank, 
had  you  or  not  any  knowledge  in  your  official  capacity 
as  cashier,  derived  in  the  course  of  your  official  duties, 
with  regard  to  Mr.  Dane's  authority  to  sign  the  name 
of  the  defendant  to  that  note?  A.  Mr.  Dane  told  me 
he  was  treasurer  of  the  company,  and  he  had  an  Oak 
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Grove  &  Sierra  Verde  Cattle  Company  account,  and  he 
was  drawing  checks  from  time  to  time  against  that 
account  as  treasurer.  That  is  all  I  know  about  it.  Q. 
You  know  nothing  about  this  note  or  the  authority? 
A.  No,  sir,  I  do  not.  I  suppose  he  was  treasurer  of 
the  company.  Q.  Did  Mr.  Dane,  as  treasurer,  ever 
execute  or  discount  in  your  bank,  the  First  National 
Bank  of  Deming,  a  note  of  this  kind,  a  note  of  the  Oak 
Grove  &  Sierra  Verde  Cattle  Company,  previous  to 
this?''  This  last  question  was  ruled  out  as  incompe- 
tent, irrelevant,  and  immaterial.  It  can  scarcely  be 
contended  that  the  drawing  of  checks  by  the  treasurer 
against  money  of  a  corporation  establishes,  or  even 
tends  to  establish,  a  usage  as  to  the  giving  of  promis- 
sory notes  of  the  corporation.  It  is  no  diflEerent  to 
draw  a  check  upon  a  bank  where  corporation  funds  are 
deposited,  in  pa5'^ment  of  its  bills,  than  for  him  to  keep 
the  money  in  the  corporation's  safe  and  pay  it  out  on 
proper  demand.  Under  the  theory  upon  which  the  case 
was  tried  in  the  court  below,  this  question  was  compe- 
tent, material,  and  relevant.  Such  testimony  would 
not  have  been  competent  against  an  innocent  holder 
for  value,  who  received  the  note  of  a  corporation  exe- 
cuted by  an  officer  with  prima  facie  authority,  such  as 
a  cashier  in  indorsing  the  commercial  paper  of  his 
bank.  See  West  St.  Louis  Savings  Bank  v.  Shawnee 
Bank,  95  U.  S.  559.  In  the  case  at  bar  we  think,  how- 
ever, that,  even  if  the  treasurer  stood  as  an  officer  prima 
facie  authorized  to  execute  the  note  sued  upon,  the 
question  ruled  out  would  have  been  competent  evidence 
as  a  circumstance  taken  with  the  others  that  were 
shown.  Thus  it  was  shown  that  Dane  was  president 
of  the  bank  at  the  time  that  he  executed  the  note  of  the 
cattle  company;  that  without  a  dollar's  cash  passing 
from  the  bank  to  him  as  treasurer,  or  to  the  cattle  com- 
pany, he  credited  his  individual  account,  and  charged 
the  cattle  company  account  on  the  books  of  the  bank; 
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and  that,  as  president  of  the  bank,  he  attended  to  the 
discounting  of  paper,  and,  notwithstanding  there  was 
a  discount  committee,  Dane  actually  acted.  Under 
these  circumstances  the  jury  should  have  had  the  ben- 
efit of  proof  that  this  note  was  the  first  attempted 
exercise  of  authority  by  the  treasurer  of  the  cattle  com- 
pany to  discount  its  note. 

As  this  case  is  to  go  back  for  a  new  trial  because 
of  the  error  in  striking  this  second  plea  out,  and  in 
effect  holding  that  Dane,  as  treasurer,  had  prima  facie 

authority  to  execute  the  note  sued  upon, 

BoKA  fide  holder.  .<.•,  .  .  .. 

we  will  express  our  views  upon  other 
questions  for  the  court's  guidance  upon  a  retrial.  We 
think  that  the  evidence  in  the  case  establishes  that  the 
bank  was  not  a  holder  for  value  without  notice,  if, 
indeed,  it  was  a  holder  for  value  at  all.  In  First  Na- 
tional Bank  v.  Blake,  60  Fed.  Rep.  78,  the  plaintiff 
bank  sued  upon  a  promissory  note,  negotiable  inform, 
due  one  year  after  date,  and  transferred  for  value  before 
maturity.  The  defendant  pleaded  that  the  note  was 
part  of  a  contract  relating  to  real  estate,  and  the  con- 
sideration of  its  giving  was  the  promise  of  N.  A.  Cornish 
to  protect  certain  real  estate  from  incumbrance  thereon, 
that  he  failed  so  to  do,  and  defendant  became  entitled 
to  a  surrender  of  the  note.  It  was  further  alleged  that 
at  the  time  of  the  transfer  of  the  note  Cornish  was  the 
president  and  general  manager  of  plaintiff  bank.  A 
demurrer  to  the  plea  was  overruled,  the  court  saying: 
'^Upon  these  facts,  is  the  plaintiff  a  bona  fide  holder  of 
the  note  sued  on?  It  is  claimed  for  the  demurrer  that 
the  knowledge  which  Cornish  had  can  not  be  imputed 
to  the  bank,  because  he  acted  for  himself  in  the  trans- 
action; that  his  interest  was  opposed  to  that  of  the 
bank,  and  that,  therefore,  there  is  no  presumption  of 
a  communication  by  him  against  his  own  interests,  but 
that  the  presumption  is  the  other  way, — that  he  con- 
cealed the  knowledge  he  had  of  the  infirmity  of  his  own 
title.    A  large  number  of  cases  are  cited  in  support  of 
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this  view,  and  it  is  well  settled  that  an  officer  or  agent, 
dealing  with  a  corporation  or  his  principal  on  his  own 
account,  isnot  presumed  to  communicate  knowledge 
which  it  would  be  his  interest  to  conceal,  and  the  cor- 
poration or  principal  is  not  chargeable  with  such  knowl- 
edge. But  there  is  no  room  for  the  application  of  this 
principle  where  the  agent  is  the  sole  representative  of 
both  parties  in  the  transaction.''  On  that  case  the 
inference  was  merely  drawn  that  Cornish  was  the  sole 
representative  of  both  parties,  because  it  was  stipulated 
that  he  was  president  and  general  manager,  and  as  such 
was  duly  authorized  to  discount  notes,  and  generally  to 
act  for  plaintiflE  in  such  matters.  In  this  case  the  proof 
shows  that  Dane  alone  attended  to  the  discounting  of 
notes,  performing  all  the  duties  of  the  discount  com- 
mittee. In  that  case  actual  value  was  paid  by  the  bank 
to  the  payee  of  the  note.  In  this  case  it  merely  appears 
that  there  was  a  book  entry.  Numerous  cases  are  cited 
in  the  opinion  in  First  National  Bank  v.  Blake,  supra, 
some  of  which  are  found  in  the  brief  of  plaintiff  in 
error.  We  think  the  view  enunciated  in  that  case 
should  apply  to  this.  If  it  should  be  shown  upon 
another  trial  that  Dane  was  not  the  sole  representative 
of  both  parties  in  this  transaction,  we  think  it  will  also  be 
necessary  to  show  that  this  treasurer  acted  with  author- 
ity, either  expressly  granted  or  implied  -from  usage  or 
a  long  course  of  dealings;  that  the  officers  of  the  bank, 
other  than  Dane,  had  no  knowledge  of  its  being,  if  it 
was,  a  personal  transaction  of  Dane's,  and  that  the 
bank  gave  value  for  the  note.  Inasmuch  as  the  re- 
ceiver, under  the  rulings  of  the  court,  was  not  called  on 
to  make  any  such  proof,  and  should  be  given  such 
opportunity,  we  reverse  the  judgment  of  the  court 
below,  and  remand  the  case  for  a  new  trial,  with  direc- 
tions to  reinstate  the  defendant's  second  plea;  and  this 
is  accordingly  done. 

Smith,  C.  J.,  approves  the  conclusion.     Laugh- 
LiN,  J.,  concurs. 
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[No.  575.     August  24,  1895.] 

PEDRO  PEREA,  Administrator  of  Estate  of  JOSE 
LEANDRO  PEREA,  Deceased,  Appellee,  v. 
GEORGE  W.  HARRISON,  Administrator  of 
Estate  op  GUADALUPE  PEREA  DE  HAR- 
RISON,  Deceased,  et  al.,  Appellants. 

Estate  op  Deceased  Person — Bill  for  Distribution  and  Settlement — 
Answer  and  Cross  Bill— Exceptions — Demurrer. — In  a  proceed- 
ing, by  bill  in  equity,  for  the  distribution  and  settlement  of  the  estate 
of  an  iufant  heir,  deceased,  brought  by  the  complainant  as  the  sole 
surviving  administrator,  and  also  as  one  of  the  heirs  at  law,  of  the 
t  decedent,  against  one  individually,  and  as  administrator  of  the 
widow  of  the  elder  decedent,  holding  a  fund  belonging  to  the  estate 
and  heirs,  to  which  bill  an  answer  and  cross  bill  was  filed,  alleging 
that  complainant,  the  administrator  of  the  elder  decedent,  had  mis- 
appropriated funds  belonging  to  the  infant  decedent,  asking  that 
complainant  be  required  to  account  therefor,  and  making  all  the 
administrators  of  the  elder  decedent  parties  defendant, — exceptions 
to  so  much  of  the  answer  as  set  up  matters  relating  to  the  estate  of 
the  elder  decedent,  on  the  ground  of  impertinence,  and  a  demurrer 
to  the  cross  bill,  on  the  ground  that  the  matters  therein  alleged  were 
not  germane  to  the  action,  were  properly  sustained,  where  it  appeared 
that  the  consideration  of  the  answer  and  cross  bill  would  require 
bringing  in  new  parties,  and  that  a  suit  was  pending  for  the  account- 
ing therein  prayed  for. 

Id. — Right  op  Administratrix,  Succeeding  Herself  as  Guardian,  to 
Estate  of  Ward. — In  such  proceeding,  where  it  appeai*ed  that  the 
widow  of  the  elder  decedent,-  on  his  death,  was  appointed  by  the 
probate  court  guardian  of  the  infant  heir,  and  as  such  received  from 
the  administrators  of  said  decedent  the  estate  of  such  heir,  who  after- 
ward died,  when  she  was  appointed  administratrix  of  his  estate, 
together  with  the  complainant  as  administrator, 'and  that,  at  the  time 
of  his  death,  she  had  in  her  possession  a  fund  ready  for  distribution, — 
she  had  no  claim  against  said  fund  as  such  guardian,  but  it  immedi- 
ately vested  in  her  as  administratrix,  in  conjunction  with  her  coad- 
ministrator, though  there  had  been  no  final  settlement  of  her  guardian- 
ship. 

£d. — Personal  Liability  of  Administrator  for  Trust  Funds  Held  by 
Him  Individually. — ^Where,  in  such  case,  it  further  appeared  that, 
on  the  death  of  the  administratrix,  who  had  intermarried  with 
another,  her  husband  took  possession  of  the  funds  of  the  estate,  to 
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the  exclusion  of  the  other  administrator,  and  held  them,  with  full 
knowledge  of  their  trust  character,  for  nearly  three  months,  when  hQ 
was  appointed  her  administrator,  and  deposited  them  to  his  own 
credit,  and  the  other  administrator,  in  order  to  recover  said  funds, 
had  to  sue  him,  a  decree  for  their  distribution  was  properly  rendered 
against  him  personally,  and  not  as  administrator  of  his  wife's  estate, 
though  he  was  sued  both  as  administrator  and  individually. 

Id. — Taxation  of  Costs — Solicitor's  Fee. — In  such  proceeding,  where 
the  costs  were  chargeable  against  the  fund,  the  court  had  the  power 
to  fix  the  allowance  for  solicitor's  fees  without  taking  proof  as  to  the 
value  of  the  services  rendered. 

Id. — Administrator's  Commissions. — Where,  in  such  case,  both  the 
administratrix  in  her  lifetime,  and  the  defendant  then  and  after  her 
death,  insisted  that  she  never  held  the  funds  in  her  possession  as 
such  administratrix,  and  denied  participation  in  their  control  as 
coadministrator,  she  could  not  claim  commissions  on  the  same  as 
such  for  the  first  time  on  appeal. 

Appeal,  from  a  decree  in  favor  of  complainant, 
from  the  Second  Judicial  District  Court,  Bernalillo 
County.     Decree  modified. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Childers  for  appellants. 

The  allegations  excepted  to  were  not  impertinent, 
and  if  true,  there  could  be  no  full  and  final  settlement 
and  distribution  of  the  estate  of  the  deceased  minor, 
without  taking  into  account  all  his  property.  1  Danl. 
Ch.  Pr.  336  [Perkins  Ed.  338],  citing  1  Vernon,  29; 
Id.  334,  and  cases  cited.  See,  also.  Lord  Cottenham 
in  Campbell  v.  Mackay,  7  Simon,  564,  cited  in  Gains  v. 
Chew,  2  How.  643. 

The  court  erred  in  sustaining  the  demurrer  to  the 
cross  bill,  which  went  to  the  whole  of  the  bill,  and  not 
a  part  of  it  only.  Livingstone  v.  Story,  9  Pet.  658; 
Giant  Powder  Co.  v.  California  Powder  Co.,  98  U.  S. 
126. 

The  decree  in  this  case  can  not  stand  because  it  is 
against  the  appellant  individually.     Foster  v.  Wilber, 
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1  Paige,  Ch.  541 ;  Dakin  v.  Deming,  6  Id.  98.  See, 
also,  Jackson  v.  Leggett,  2  Id.  58.  A  decree  must 
conform  to  the  allegations  as  well  as  to  the  proofs  in 
the  case.  Simms  v.  Gruthrie,  9  Cranch,  19;  Crockett 
V.  Lee,  7  Wheat.  522 ;  Carneal  v.  Banks,  10  Id.  181 ; 
Harrison  v.  Nixon,  9  Pet.  483. 

No  accounting  can  be  had  and  no  order  to  turn 
over,  unless  the  property  can  be  identified  and  dis- 
tinguished from  other  property  of  the  deceased  admin- 
istrator.    In  re  O'Brien,  45  Han.  (N.  Y.  Sup.  Ct.)  284. 

The  executor  of  a  deceased  executor  can  not  be 
compelled  to  settle  the  latter's  account.  Reid  v.  Wil- 
son, 41  N.  W.  Rep.  716.  See,  also,  Hill  v.  State,  23 
Ark.,  5  Am.  and  Eng.  Encyclopedia  Law,  212;  11  Am. 
and  Eng.  Encyclopedia  Law,  1032;  7  Id.  206,  and 
cases  cited;  Id.  204,  333,  334;  Murray  v.  Vanderpool, 

2  Demarest  (N.  Y.),  311;  Gilliland  v.  Bredin,  63  Pa. 
St.  399;  Brotten  v.  Bateman,  22  Am.  Dec.  734;  Dakin 
V.  Deming,  6  Paige,  95;  Schenck  v.  Schenck  Ex'rs,  3 
N.  J.  L.  562;  Bush  v.  Lindsey,  44  Cal.  121;  Tracey  v. 
Hadden,  78  111.  30. 

The  coadministrator  was  not  bound  in  law  to  turn 
over  assets,  even  if  in  her  hands  as  administratrix,  to 
complainant.  Edmunds  v.  Crenshaw,  14  Pet.  164;  11 
Am.  and  Eng.  Encyclopedia  Law,  1027,  and  cases  cited. 

Nor  was  she  called  upon  to  act  with  reference  to 
the  estate  as  administratrix  until  her  accounts  as 
guardian  had  been  settled.  Emmerson  v.  Webster 
(N.  Y.  Sup.  Ct.),  12  N.  Y.  Supp.  789.  See,  also, 
Seegar  v.  State,  14  Am.  Dec.  263;  In  re,  26  N.  J.  512. 

A  guardian  is  not  liable  for  interest  unless  he  is 
directed  by  the  probate  court  to  invest  the  money  of 
his  ward.  Reynolds  v.  Walker,  29  Miss.  250.  See, 
also,  9  Am.  and  Eng.  Encyclopedia  Law,  119,  and 
cases  cited;  Tittman  v.  Green,  18  S.  W.  Rep.  (Mo.) 
889. 

Unless  bad  faith  is  shown,  the  court  will  not 
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impeach  the  exercise  of  the  right  on  the  part  of  the 
guardian  to  dispose  of  personal  property  of  the  ward. 
Schouler's  Ex'rs  andAdm'rs,  sees,  325,  326;  Alexander 
V.  Alexander,  8  Ala.  796;  Hoyt  v.  Sprague,  103  U.  S. 
613. 

The  complainant  was  appointed  administrator  in 
1887,  so  section  45  of  the  act  of  1889  does  not  apply  to 
him.  Commissions  on  uncollected  assets  should  not  be 
allowed.  Appeal  of  Vanderford,  12  Atl.  Rep.  (Penn.) 
491 ;  Foote  v.  Bruggerhof ,  21  N.  Y.  Sup.  509 ;  Gaines 
V.  Kentch,  64  Md.  517.  See,  also,  Ireland  v.  Corse, 
67  N.  Y.  343;  7  Am.  and  Eng.  Encyclopedia  Law, 
437;  Williams  v.  Miller,  7  S.  E.  Rep.  (8.  C.)  505; 
Miller's  Ex'r  v.  Simpson,  2  8.  W.  Rep.  (Ky.)  171. 

The  amount  in  controversy  does  not  justify  the  fee 
allowed  for  attorneys.  There  is  no  evidence  in  the 
record  as  to  the  value  of  the  services  rendered  by  the 
attorneys,  nor  as  to  the  necessity  of  two  attorneys. 
Neither  is  there  any  evidence  that  complainant  has  paid 
any  attorney's  fees.  7  Am.  and  Eng.  Encyclopedia 
Law,  434,  and  cases  cited ;  Crowder  v.  Shackelford,  35 
Miss.  321;  Lucich  v.  Medin,  93  Am.  Dec.  395,  and 
note;  In  re  Carman,  4  N.  Y.  Supp.  690;  Kingsbury  v. 
Powers,  22  N.  E.  Rep.  484;  7  Am.  and  Eng.  Encyclo- 
pedia of  Law,  435. 

Neill  B.  Field  for  appellee. 

The  demurrer  to  the  cross  bill  was  properly  sus- 
tained. Shields  V.  Barrow,  17  How.  130;  Story,  Eq. 
PL,  sec.  389,  et  seq. ;  Josey  v.  Rogers,  13  Ga.  478; 
Roberts  v.  Peary,  29  N.  H.  392;  Landes  v.  Ogden,  31 
Miss.  332;  3  Danl.  Ch.  Pr.  [4  Ed.]  1548. 

The  court  should  treat  the  demurrer  to  the  bill  as 
sustained.    Valdez  v.  Archuleta,  3  N.  M.  (Gil.)  296. 

The  exceptions  to  the  answer  of  defendants  raised 
the  same  questions  of  law  as  the  demurrer  to  the  cross 
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bill,  and  were,  therefore,  properly  sustained.  Story 
Eq.  PL,  sec.  863. 

The  defendant  Harrison  took  the  trust  property 
with  full  knowledge  of  its  trust  character,  and  thereby 
assumed  the  duties  and  obligations  of  a  trustee.  1 
Perry  on  Trusts,  sees.  129,  217;  2  Id.,  sec.  828; 
Mechanics  Bank  v.  Saton,  1  Pet.  309.  See  note  to 
Wormley  v.  Wormley,  21  U.  S.  419,  Lawyer'  Co-op. 
Ed. 

The  defendant,  in  his  answer  as  an  individual  and 
as  administrator,  by  offering  to  pay  what  might  be 
found  due  on  an  accounting,  thereby  waived  the  right 
to  insist,  when  a  balance  was  found  against  him,  that 
it  should  have  been  found  against  him  in  his  fiduciary 
capacity.  Chicago,  etc.,  R'y  Co.  v.  Pullman  Pal.  Car 
Co.,  50  Fed.  Rep.  24. 

The  objection  to  the  order  of  reference  was  not 
made  until  after  the  entry  of  the  decree.  Perrin  v. 
Lepper,  72  Mich.  541. 

The  defendant  was  an  accounting  party  charged 
with  all  the  duties  of  Guadalupe  Perea  de  Harrison, 
and  subject  to  the  same  remedies  as  would  have  been 
available  against  her.  Perrin  v.  Lepper,  72  Mich. 
555;  Dillman  v.  Hastings,  144  U.  S.  136.  See,  also, 
Madden  v.  Madden,  27  Mo.  544. 

The  appellant  was  guilty  of  numerous  breaches  of 
trust  as  shown  by  the  record.  Dillman  v.  Hastings, 
144  U.  S.  136;  Clyce  v.  Anderson,  Ex'r,  49  Mo.  43; 
Wormley  v.  Wormley,  21  U.  S.  419;  Garr  v.  Harding, 
45  Mo.  App.  618;  Williams  v.  Pettigrew,  62  Mo. 
469. 

It  is  a  matter  of  discretion  with  the  court  as  to 
whether  interest  will  be  charged  an  administrator,  and 
how  it  shall  be  computed.  Madden  v.  Madden,  27 
Mo.  544.     See,  also,  Perrin  v.  Lepper,  72  Mich.  541. 

The  action  of  the  court  in  fixing  the  value  of  pro- 
fessional services  is  not  open  to  the  objection  made 
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that  evidence  of  the  value  of  such  services  was  neces- 
sary in  a  case  like  this.  Dorsey  v.  His  Creditors,  8 
Martin  (La.),  583;  Succession  of  McCarthy,  3  La. 
Ann.  517;  Ex  parte  Plitt,  2  Wall,  Jr.,  453. 

If  the  court  has  any  doubt  as  to  the  justice  of  the 
decree  in  its  present  form,  it  may,  if  it  sees  proper, 
modify  it  so  as  to  make  it  run  against  appellant  as 
administrator,  or  against  him  partly  as  an  individual 
and  partly  as  administrator.  Hopkins  v.  Orr,  124  U. 
S.  510. 

The  amount  of  the  master's  fee  was  a  matter  within 
the  sound  discretion  of  the  court  below,  and  unless  it 
appears  that  discretion  was  abused,  the  amount  fixed 
by  the  court  should  not  be  disturbed.  Beach,  Mod. 
Eq.  Pr.,  sec.  678. 

Defendant's  wrongful  conduct  made  this  litigation 
necessary,  and  he  should  be  made  to  bear  the  expense 
of  it.     2  Danl.  Ch.  1415. 

Smith,  C.  J. — This  is  a  bill  in  equity  filed  in  the 
district  court  of  Bernalillo  county  to  obtain  the  distri- 
bution of  the  estate  of  Jose  Leandro  Perea,  second, 
deceased,  an  infant,  who  at  the  time  of  his  death,  was 
about  eight  years  of  age.  The  bill  was  filed  by  Pedro 
Perea,  as  sole  surviving  administrator,  and  also  as  one 
of  the  heirs  at  law  of  the  decedent,  against  George  W. 
Harrison,  as  an  individual,  and  as  administrator  of  his 
deceased  wife,  Guadalupe  P.  Harrison ;  all  the  other 
heirs  at  law  of  the  decedent  being  also  made  parties 
defendant,  and  the  prayer  of  the  bill  being  '*that  a 
final  decree  may  be  entered  for  a  settlement  of  the  said 
estate,  and  the  distribution  thereof,  and  that  the  com- 
plainant, as  surviving  -administrator,  be  decreed  his 
reasonable  expenses,  including  solicitor's  fees,  against 
said  George  W.  Harrison,  individually  and  as  adminis- 
trator as  aforesaid,  in  and  about  this  suit,"  and  for 
equitable  relief. 
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The  facts  of  the  case,  as  disclosed  by  the  record, 
are  that  Jose  Leandro  Perea,  a  wealthy  citizen  of  Ber- 
nalillo county,  died  in  1883,  leaving  a  widow  and  thir- 
teen children,  of  whom  the  decedent  was  one;  that 
each  of  the  said  children  inherited  about  $35,000  at 
the  death  of  the  elder  Perea.  His  widow,  Guadalupe 
Perea,  was  appointed  guardian  of  the  infant  child,  Jose 
Leandro,  second,  and  as  such  received  from  the  admin- 
istrators of  the  father,  the  estate  of  said  child.  Said 
Guadalupe  Perea,  widow  as  aforesaid,  intermarried 
with  the  defendant,  George  W.  Harrison,  and  he  there- 
upon took  entire  charge  of  her  affairs,  and  notified  the 
administrators  of  her  former  husband  that  when  they 
had  any  business  with  her  they  should  communicate 
with  him,  as  he  was  the  one  who  attended  to  all  busi- 
ness.  This  child,  Jose  Leandro  Perea,  second,  died  on 
the  twenty-seventh  day  of  August,  1887,  and  Guada- 
lupe Perea,  the  then  wife  of  the  defendant  George  W. 
Harrison,  and  the  complainant,  Pedro  Perea,  were 
appointed  by  the  probate  court  of  said  county,  admin- 
istrators of  his  estate.  Mrs.  Harrison  insisted  that, 
notwithstanding  the  death  of  said  child,  she  held  his 
estate  as  guardian  until  the  final  settlement  of  her 
accounts  as  such,  and  that  no  part  of  the  same  could 
be  turned  over  to  the  administrators  until  such  final 
settlement.  The  defendant  George  W.  Harrison  made 
for  her  all  reports  as  guardian,  the  first  report  being 
made  in  the  lifetime  of  the  child,  on  July  6,  1886.  It 
consisted  of  three  items  of  debit  against  the  guardian, 
amounting  to  $18,003.09,  and  stated  that  the  money 
was  in  a  safe  place  and  *^the  interest  well  pays  the  ex- 
penses of  said  minor."    No  credits  were  claimed  in 

4 

this  report,  nor  was  there  any  charge  against  the 
guardian  as  to  many  items  shown  by  the  record  then 
to  have  been  in  her  hands.  The  second  report  of  the 
guardian,  filed  on  November  7,  1887,  more  than  two 
months  after  the  death  of  the  child,  was  denominated 
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by  said  Harrison,  acting  in  behalf  of  his  said  wife,  *^a 
final  report/'  and  contained  debit  charges  against  the 
guardian  amounting  to  $25,190.20.  No  credits  were 
claimed  in  this  report.  The  third  report  was  filed  on 
the  sixth  day  of  March,  1888,  and  contained  debit 
itoms  amounting  of  $26,977.44,  and  claimed  credits 
amounting  to  $9,306.83,  showing  an  alleged  balance  of 
$17,670.61.  This  last  report  was  excepted  to  in  the  pro- 
bate court,  the  exceptions  were  sustained,  and  the 
guardian  appealed  from  the  judgment  to  the  district 
court,  but  did  not  perfect  her  appeal  until  after  the 
filing  of  this  bill  of  complaint.  This  record  is  silent  as 
to  the  result  of  that  appeal;  but  the  bill  alleges  that  it 
was  taken  at  the  March  1888,  term,  of  the  probate 
court,  and  remained  unperfected  at  the  time  of  the 
filing  of  this  suit,  on  the  third  day  of  April,  1890. 
Mrs.  Harrison  died  on  the  twentieth  day  of  October, 
1889,  and  her  husband  was  appointed  hei  administra- 
tor on  January  6,  1890.  Between  the  time  of  her 
death  and  his  qualification  as  her  administrator,  the 
defendant,  George  W.  Harrison,  on  December  17,  1889, 
wrote  a  letter  to  N.  C.  Collier,  Esq.,  one  of  the  attor- 
neys for  complainant,  in  which  he  said: 

**My  dear  SIR: — In  answer  to  yours  of  the  six- 
teenth, my  wife  never  had  possession  of  any  of  the 
effects  of  the  estate  of  Jose  L.  Perea,  second,  as  ad- 
ministratrix, but  as  the  guardian ;  and,  by  Pedro  Perea's 
action,  the  matter  of  the  settlement  of  the  guardian- 
ship is  in  the  district  court,  and  Pedro  Perea  will  have 
to  wait  a  good  while  before  he  gets  possession  of  any 
of  said  estate,  and  will  probably  learn  who  he  is  fool- 
ing with  before  he  gets  through  with  me."  When  this 
bill  of  complaint  was  filed  the  defendant  Harrison  de- 
murred to  the  same,  assigning  ten  grounds  of  demur- 
rer, only  one  of  which  it  is  necessary  to  notice:  ''Be- 
cause the  said  complainant,  as  the  coadministrator  of 
defendant's  intestate,  seeks  by  said  bill  to  administer 

Vol.  7  n.  m. — 43 
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the  estate  of  Jose  L.  Perea,  second,  alone,  and  to  the 
exclusion  of  defendant,  who  is  entitled  to  participate  in 
such  administration  as  the  administrator  of  the  com- 
plainant's coadministrator."  This  demurrer  being 
overruled,  he  answered  the  bill,  in  double  capacity  of 
an  individual  and  as  administrator,  by  a  joint  and  sev- 
eral answer,  in  which  it  was  insisted  that  no  assets  of 
the  estate  of  Jose  L.  Perea>  second,  ever  came  into  the 
hands  of  Mrs.  Harrison  as  administratrix, — that  she 
held  the  same  as  guardian  up  to  the  time  of  her  death, 
but  alleged  that  he  and  the  defendant  Grover  William 
Harrison,  a  minor  child  of  himself  and  his  deceased 
wife,  have  succeeded  to  all  the  interest  and  rights  of 
said  Guadalupe  Perea  in  and  to  the  assets  of  said  estate, 
and  that  for  said  reason  the  complainant  is  not  entitled 
to  a  decree  for  anything  upon  said  estate,  but  defendant 
alleges  that  **he  is  ready  and  willing  to  pay  any  sum 
for  which  he  or  the  estate  of  Guadalupe  Perea  de  Har- 
rison may  be  found  liable  on  said  accounting."  The 
answer  also  alleged  that  the  complainant  was  one  of  the 
administrators  of  Jose  L.  Perea,  the  elder,  and  that  as 
such  he  failed  to  account  for  a  large  sum  of  money, 
alleged  to  be  $30,000,  due  and  owing  to  the  said  Jose 
L.  Perea,  second,  from  the  estate  of  his  deceased  father, 
and  that  large  sums  of  money  and  large  amounts  of 
property  had  come  into  the  hands  of  complainant,  as 
one  of  the  administrators  of  said  deceased  father,  pf 
which  no  account  has  been  made  by  him,  and  that  the 
pro  rata  share  of  said  child,  Jose  L.  Perea,  second,  in 
the  assets  so  unaccounted  for,  would  amount  to  $30,000. 
He  also  filed  a  cross  bill,  in  which  he  set  up  these  alle- 
gations more  in  detail,  and  made  all  the  administrators 
of  the  older  Perea  j^arties  defendant,  and  prayed  for 
an  accounting  as  to  that  estate.  It  appeared  from  the 
allegations  of  this  cross  bill  that  there  was  a  suit  then 
pending  in  the  same  court,  brought  by  the  defendant 
Harrison  against  the  administrators  and  heira  at  law  of 
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the  elder  Perea,  for  the  same  relief  as  that  sought  by 
the  cross  bill  in  this  cause.  The  complaint  in  this 
cause  excepted  to  so  much  of  the  answer  as  set  up  mat- 
ters relating  to  the  estate  of  the  elder  Perea,  upon  the 
ground  of  impertinence,  and  demurred  to  the  cross 
bill  for  the  reason  that  the  matters  alleged  therein  were 
not  germane  to  this  action,  and  that  it  sought  to  make 
new  parties,  and  was  multifarious.  The  exceptions  to 
the  answer  were  sustained.  And,  while  there  is  no 
order  in  the  record-  to  that  effect,  it  is  conceded  by  the 
counsel  on  both  sides  that  the  demurrer  also  was  sus- 
tained, and  the  cross  bill  dismissed  in  the  court  below; 
that  it  was  so  treated  by  the  parties  in  said  court ;  and 
it  is  contended  here  that  this  court  should  so  treat  it, 
and  pass  upon  the  question  as  if  the  record  showed  the 
order  sustaining  the  demurrer  and  dismissing  the  cross 
bill.  To  this  proposition  we  give  our  assent;  and  we 
shall  proceed  to  determine  whether  or  not  there  was 
any  error  in  sustaining  the  exceptions  and  demurrer, 
and  dismissing  the  cross  bill. 

If  the  court  below  was  of  opinion  that  the  matters 

set  up  in  the  answer  were  immaterial,  and  tended  only 

Estate  of  dcceas-  to  cmbarrass  the  litigation,  it  properly 

for  SrJfdbuti'on :    sustalucd  thc  exceptions.      There  was  a 

bmrexcepfiSM?  large  amount  of  money  ready  for  distribu- 

demurrer.  .  •  .  i_      i«  j*  j.i        i  j        ±.        • 

tion  among  the  heirs  of  the  decedent  minor 
child,  and  that  there  might  be  a  further  large  sum  re- 
covered at  some  future  time  was  not  a  sufficient  reason 
to  delay  distribution  of  that  which  was  ready  for 
distribution.  Story,  Eq.  PL,  sec.  863.  It  is  not  the 
office  of  a  cross  bill  to  bring  new  parties  before  the 
court,  and,  besides,  the  matters  set  up  in  the  cross  bill 
are  not  germane  to  the  subject-matter  of  the  original 
bill.  The  demurrer  was,  therefore,  properly  sustained. 
Id.,  sec.  389;  Shields  v.  Barrow,  17  How.  130. 

The  contention  advanced  that,  subsequent  to  the 
death  of  the  decedent  child,  his  estate  remained  in  the 
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Right  of  adminis-  hands  of  Guadalupo  Perea  de  Harrison,  as 

tratrix, succeed-  i.  i     n-  i  j  j        i  -■ 

lug  herself  as  guardiaii,  and  did  not  pass  to  her  as  ad- 
tatcofward.  minlstratrix,  can  not  be  conceded.  The 
report  of  said  guardian,  made  during  the  life  of  said 
child,  revealed  an  estate  immediately  ready  for  distri- 
bution at  the  death  of  said  child,  and  the  report  made 
by  her  subsequent  to  his  death  disclosed  that  the  same 
was  still  intact,  and  had  increased  more  than  $7,000. 
We  hold  that  by  operation  of  law  the  administratrix, 
who  succeeded  herself  as  guardiaa,  became  immedi- 
ately (in  conjunction  with  her  coadministrator)  vested 
with  the  control  and  administration  of  said  estate,  and 
that  this  transfer  by  law  was  not  arrested  by  the  fact 
that  there  may  have  been  no  final  settlement  of  her 
guardianship.  It  is  to  be  observed,  however,  that  this 
report  was  filed  as  *^a  final  report,^'  and  it  was  an  an- 
nouncement that  the  estate  (no  credits  being  claimed 
against  it  by  the  guardian)  was  ready  for  delivery. 
The  case  went  to  a  master,  who  found  all  the  material 
facts  in  favor  of  complainant,  and  said  master  stated 
an  account  more  favorable  to  the  defendant  than  the 
facts  justified;  but  we  will  not  disturb  his  findings, 
abundantly  sustained  by  the  evidence  and  the  rules  of 
law  applicable  to  such  cases.  Dillman  v.  Hastings, 
144  U.  S.  136,  12  Sup.  Ct.  662;  Wormley  v.  Wormley, 
8  Wheat.  21;  Davis  v.  Schwartz,  155  U.  S.  631,  15 
Sup.  Ct.  237. 

Complaint  is  made  that  the  decree  in  this  case  was 
against  the  defendant  personally,  and  not  as  admin- 
istrator.    The  evidence  establishes  that  for  the  period 

of  time  which  elapsed  between  the  death 

Personal  -i      -T  n 

liability  of  ad-      of  his  wifc  aud  defendant's  qualification 

ministrator  ^ 

heM^bvV^m^*      as  her  administrator,  nearly  three  months, 

individually.       defendant  was  in  possession  of  the  assets 

of  the  estate,  with  full  knowledge  of  its  trust  character, 

and  without  the  shadow  of  right  to  hold  them,  claim- 

.ing  them  for  reasons  plainly  insufficient  in  law,  and 
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tauntingly  asserting  his  intention  to  retain  them.  It 
is  also  to  be  noted  that  the  record  does  not  show  that, 
as  administrator  of  his  deceased  wife,  he  ever  charged 
himself  with  one  dollar  of  these  assets,  or  that  they 
entered  into  the  inventory  of  her  estate,  or  that  they 
were  ever  treated  by  him  as  a  portion  of  his  said  wife's 
estate.  It  is  also  shown  by  his  own  testimony  that  he 
continues  in  possession  of  such  assets,  and  that  they 
are  deposited  in  the  bank  to  his  credit.  Having 
appropriated  them  individually,  he  is  estopped  to 
deny  his  individual  liability.  We,  therefore,  hold  that 
the  facts-  are  complete  to  establish  a  case  for  a  decree 
against  him  as  an  individual.  1  Perry,  Trusts,  sees. 
129,  217;  2  Id.,  sec.  828.  It  was  earnestly  contended 
by  counsel  for  appellant  that  the  allowance  for  solici- 
tors' fees  without  evidence  as  to  the  value  of  the 
services  performed  is  unwarranted  and  illegal.     We 

think,     however,    that    the     authorities 

Taxation  of  i  i  i  i  .         « 

co«»:^so»'c»-       abundantly  support  the  practice  followed 

in  this  case  of  charging  these  fees  against 
the  fund,  upon  the  knowledge  of  the  court  and  the 
master  as  to  what  is  just  compensation.  Some  of 
these  authorities  are  cited  in  the  brief  of  counsel  for 
appellee.  Ex  parte  Plitt,  2  Wall.  Jr.  Fed.  Cas.  No. 
11,228;  Trustees  v.  Greenough,  105  U.  S.  532;  Fowler 
V.  Equitable  Trust  Co.,  141  U.  S.  415,  12  Sup.  Ct.  8. 
Nevertheless  it  appears  that  the  solicitors'  fee  for  the 
complainant,  considering  the  amount  involved,  is 
large.  We  have  also  determined  that  we  should  reduce 
the  master's  fee  in  this  case  to  the  sum  of  $500,  and 
we  direct  that  the  solicitors  for  complainant  be  allowed 
a  fee  of  ten  per  cent  upon  the  total  amount  in  the 
hands  of  the  defendant,  with  interest  at  six  per  cent, 
calculated  to  this  date.  We  find  that  the  commissions 
of  the  administrator  are  in  accordance  with  the  statute, 
and  the  amount  of  the  same  will  be  calculated  as  in 
the  decree  appealed  from. 
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As  to  the  claim  that  Mrs.  Harrison  is  entitled  to 
share  these  commissions,  it  is  sufficient  to  say  that 
both  she  in  her  lifetime,  and  the  defendant  Harrison 

Administrator's  ^hcn  and  aftcr  her  death,  always  insisted 
commissions.  ^j^^^.  gj^^  ^^^^^  j^^j^  ^^^  j^^^^g  ^  admin- 
istratrix, and  denied  participation  in  their  control  as 
coadministrator  for  said  reason,  and  no  claim  for  such 
commissions  was  ever  made  until  after  the  case  came 
into  this  court.  It  is,  therefore,  too  late  to  assert  the 
same,  even  if  it  were  well  founded.  Lloyd  v.  Preston, 
146  U.  S.  630,  13  Sup.  Ct.  131;  San  Pedro  &  Canondel 
Agua  Co.  V.  U.,  S.  146  U.  S.  120,  13  Sup.  Ct.  94. 
We,  therefore,  direct  that  a  decree  be  prepared  iu 
accordance  with  this  opinion,  and  entered  as  the 
decree  of  this  court  against  the  appellant  and  the 
sureties  on  bis  appeal  bond,  and  that  all  costs  of  both 
courts,  including  master's  and  solicitor's  fees,  be  paid 
out  of  the  fund  in  appellant's  hands,  and  the  re- 
mainder, less  administrator's  commissions,  be  dis- 
tributed by  said  decree. 

Laughlin  and  Hamilton,  JJ.,  concur. 


[No.  582.     August  24,  1895.] 

DOLORITAS  MARTIN  DE  CORDOVA  et  al., 

Appellants,  v.  HENRY  KORTE 

ET  AL.,  Appellees. 

Bill  op  Discovery — Reference  to  Master — Presumption. — In  a  pro- 
ceediug,  by  bill  in  equity,  against  an  administrator,  for  a  disooveiy 
and  accounting,  where  the  entire  case  was  referred  to  a  master, 
without  objections,  to  take  testimony  and  report  his  findings  of  fact 
and  conclusions  of  law  thereon,  it  will  be  presumed  that  the  reference 
was  made  by  consent  of  all  the  parties. 

Id.— Conflicting  Evidence— Findings  of  Fact  by  Master — Presump- 
tion.— The  findings  of  fact  by  a  master,  depending  upon  the  weight 
of  conflicting  testimony,  are  presumptively  correct,  and  are  not  to  be 
disturbed,  unless  it  clearly  appears  there  has  been  error  or  mistake 
on  his  part,  and  any  disregard  of  this  rule  by  the  court,  acting  solely 
on  the  master's  report,  is  reversible  error. 
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Id.— Admissibility  of  Parol  Evidence  to  Prove  Partnership  Name  in 
Deed. — Parol  evidenee  id  admissible  to  prove  that  the  name  of  a 
party,  mentioned  as  grantee  in  a  deed,  is  a  partnership  name. 

Appeal,  from  a  decree  in  favor  of  defendant,  from 
the  Fourth  Judicial  District  Court,  San  Miguel  County. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  B.  Catron  and  J.  D.  W.  Veeder  for  appellants. 

Long  &  Fort  for  appellees. 

Bantz,  J.— This  is  a  suit  in  chancery  brought  by 
Doloritas  Martin  de  Cordova  and  others,  as  the  natural 
heirs  of  Frederick  Metzger,  against  Henry  Korte. 
After  the  issues  were  made  up,  Henry  Korte  died,  and 
the  cause  was  revived  against  his  heirs  and  representa- 
tives. The  bill,  briefly  stated,  avers  that  Metzger  died 
in  Mora  county  in  1885,  possessed  of  a  large  real  and 
personal  estate,  consisting  of  merchandise,  cattle, 
horses,  ranches,  and  farms;  that  Metzger,  at  the  time 
of  his  death,  was  in  partnership  with  Korte,  under  the 
name  of  Henry  Korte;  and  that  Metzger  had  made 
conveyances  of  all  of  his  property  to  Korte,  which  were 
really  intended  for  the  use  of  the  partnership  conducted 
under  the  name  of  Henry  Korte,  and  had  contributed 
$100,000  to  the  firm,  which  was  indebted  to  him  in 
that  sum  at  the  time  of  his  death.  The  bill  further 
avers  that  Korte  took  out  letters  of  administration 
upon  Metzger's  estate,  and  falsely  and  fraudulently 
inventoried  the  property  as  of  the  value  of  only  $180, 
and  that  he  had  refused  to  account  for  the  balance.  It 
is  also  alleged  that  complainants  are  the  children  of 
Metzger,  an  unmarried  man,  and  of  one  Viviana 
Martin,  an  unmarried  woman,  and  that  Metzger  left 
surviving  him,  no  other  natural  children  or  descend- 
ants.   A  discovery  and  accounting  are  prayed,  and 
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that  the  property  of  the  firm,  held  in  the  name  of 
Henry  Korte,  to  which  Metzger's  heirs  would  be  enti- 
tled, be  decreed  to  complainants,  and  for  general 
relief.  The  defendant's  answer  denied  all  of  the 
material  allegations  of  the  bill,  and  alleged  that  Metz- 
ger  left  surviving  him  one  Juana,  the  wife  of  Korte,  a 
natural  child  of  Metzger,  by  whom  she  had  been 
adopted.  The  court  below,  without  objection  from 
either  side,  referred  the  whole  case  to  a  master,  to  take 
testimony  and  report  his  findings  of  fact  and  conclu- 
sions of  law.  A  large  amount  of  testimony  was  taken, 
and  a  great  many  witnesses  were  examined  by  the 
parties.  The  principal  question  of  fact  seems  to  have 
been  in  regard  to  certain  conveyances  made  in  June, 
1873,  by  Metzger,  to  Henry  Korte,  covering  all  of  his 
visible  property,  real  and  personal,  the  consideration 
of  which,  as  named,  was  $18,330  in  money  and  $2,300 
in  book  accounts.  The  complainants  introduced  a 
a  number  of  old  and  intimate  neighbors  and  business 
acquaintances,  who  testified  that,  after  these  convey- 
ances, Korte  and  Metzger,  in  the  presence  of  each 
other,  repeatedly  said  that  they  were  in  business 
together,  as  partners  in  equal  shares,  under  the  name 
of  Henry  Korte,  and  that  both  of  them  seemed  to  have 
control  and  direction  of  the  business,  as  such  partners. 
One  of  the  witnesses  introduced  by  the  defendants,  who 
was  a  subscribing  witness  to  the  deeds,  testified  that, 
when  the  deeds  were  delivered,  Metzger  said  to  Korte: 
**Henry,  here  is  your  papers.  Hand  me  my  money." 
This  occurred  in  the  store,  and  there  was  a  little  room 
adjoining,  into  which  Korte  went,  and  brought  out  a 
hat  box  which  contained  bundles  of  money,  each 
having  around  it  a  white  paper  band,  whereon  was 
marked  the  amount  of  the  contents.  They  looked 
over  the  figures  on  the  bundles,  and  then  Metzger  told 
Korte  to  take  the  money  and  put  it  away  again ;  and 
Korte  took  the  money,  and  put  it  back  in  the  place 
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where  he  got  it  from.  On  the  part  of  the  defendants, 
witnesses  were  introduced  to  show  that  Metzger  ceased 
all  control  of  the  store  and  other  property  after  the 
conveyances,  and  had  repeatedly  said  that  he  had  sold 
out  to  Korte,  and  a  receipt  for  the  consideration  named 
was  also  shown  m  evidence.  The  answer  avers  that 
Metzger  intended  to  go  to  Europe,  and  had  sold  out  to 
Korte  with  that  expectation,  but  that  he  afterward  recon- 
sidered bis  visit  to  Europe,  and,  being  much  attached 
to  his  daughter,  Korte's  wife,  continued  to  live  with 
her  until  his  death.  The  master  found  that  Korte  had 
not  in  reality  paid  Metzger  anything  for  the  property, 
and  that,  in  truth  and  in  fact,  Metzger  and  Korte 
were  partners  after  the  conveyances.  The  master 
expressly  found  that  it  was  not  the  purpose  of  Metzger 
to  disinherit  his  children,  the  complainants,  and  he 
recommended  a  decree  in  their  favor.  The  defendants 
filed  exceptions  to  the  report  of  the  master,  and  the 
court  below  sustained  the  exceptions,  and  entered  a 
decree  for  the  defendants,  dismissing  the  bill;  and  this 
cause  was  brought  here  by  appeal. 

1.  The  findings  of  the  master  were  upon  disputed 
.questions  of  fact,  and  were  reached  after  weighing  the 
Bill  of  discovery:  conflictiug  testimouy  of  a  large  number  of 
mSter^re-       wituesscs.     He  had  many  opportunities 
sumption.  afforded,  by  observation,  for  judging  of 

the  intelligence,  character,  and  credit  of  the  witnesses, 
which  could  not  be  obtained  from  the  dry  transcript 
of  the  testimony.  The  court  below  had,  in  the  nature 
of  things,  no  better  facilities  for  weighing  and  judging 
that  testimony  correctly  than  an  appellate  court  would 
have.  It  is  not  within  the  general  province  of  a  master 
to  pa'ss  upon  all  the  issues  in  an  equity  case,  and  it  has 
been  said  that  it  is  not  competent  for  the  court  to  refer 
the  entire  decision  of  the  case  to  him,  without  the  con- 
sent of  the  parties.  Kimberly  v.  Arms,  129  U.  S.  517. 
In  the  case  at  bar  the  court  referred  all  of  the  issues  to 
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the  master,  without  objection,  and  the  parties  united 
in  executing  the  order.  Consent  is  to  be  presumed 
where  there  is  no  objection.  In  Medsker  v.  Bonebrake, 
108  U.  S.  69,  the  biU  was  filed  to  set  aside  a  deed  to 
the  debtor's  wife,  on  the  ground  of  fraud  upon  his 
creditors,  and  the  issues  were  referred  to  a  master  with- 
out objection.  The  master  found  the  issues  for  the 
defendants,  but  the  circuit  court  overruled  the  master 
on  the  facts,  and  entered  a  decree  for  complainants. 
On  appeal  to  the  supreme  court  the  lower  court  was 
reversed,  and  Mr.  Justice  Miller  remarked:  *^The 
evidence  taken  by  the  master  was  reported  with  his 
findings,  and  the  case  seems  to  have  been  treated  by 
the  court  below  without  much  regard  to  the  finding  of 
facts  by  the  master,  or  any  special  regard  to  the  excep- 
tions made  to  his  report.  This  is  not  correct  practice 
•in  chancery  in  the  circuit  courts  of  the  United  States, 
whatever  may  be  the  rule  in  the  state  courts.  The 
findings  of  the  master  were  prima  facie  correct.'' 
In  Kimberly  v.  Arms,  129  U.  S.  517,  the  rule  is  laid 
down  that  the  report  of  a  master  upon  disputed  ques- 
tions of  fact  should  be  treated  ^*as  so  far  correct  and 

binding  as  not  to  be    disturbed    unless 
dMccrfindiSgs   clearly  in  conflict  with  the  weight  of  the 

of  fftct  bv  infts- 

tcr:  prcsump-     evideucc  upou    which    they  are   made." 

tlon.  *■  *' 

And  in  Tilghman  v.  Proctor,  125  U.  S. 
149,  Mr.  Justice  Gray  says:  '*ln  dealing  with  thQse 
exceptions,  the  conclusions  of  the  master,  depending 
upon  the  weighing  of  conflicting  testimony,  have  every 
reasonable  presumption  in  their  favor,  and  are  not  to  be 
set  aside  or  modified  unless  there  clearly  appears  to 
have  been  error  or  mistake  on  his  part."  See,  also, 
Davis  V.  Schwartz,  155  U.  S.  633;  Trow  v.  Berry,  113 
Mass.  146;  Howe  v.  Russell,  36  Me.  327;  In  re  Murray, 
13  Fed.  Rep.  551 ;  Greene  v.  Bishop,  1  Cliff.  C.  C.  186. 
The  decisions  on  this  subject  by  the  supreme  court  of 
the  United  States  are  specially    pertinent,   in    view 
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of  section  522,  Compiled  Laws.  If  the  rule  in  regard 
to  the  eflEect  of  a  master's  finding  of  facts  were  other- 
wise, the  service  of  the  master,  now  so  generally 
employed  to  pass  upon  all  the  issues  of  fact,  would  be 
of  little  aid  to  the  administration  of  justice.  Mason  v. 
Crosby,  3  Woodb.  &  M.  269.  If  the  findings  of  the 
master  had  been  based  upon  illegal  testimony,  or  he 
he  had  misapplied  the  law  of  the  facts,  in  drawing 
his  conclusions  as  to  them,  there  would  undoubtedly 
have  been  good  ground  for  setting  his  findings  aside. 
Troy  Iron  &  N.  Factory  v.  Corning,  6  Blatchf.  332. 
But  no  exception  was  filed  upon  such  ground,  and  none 
was  urged  here.  It  has  been  urged  that  the  presump- 
tions in  favor  of  a  master's  report  apply  only  in  the 
court  below,  and  upon  appeal  from  the  district  court, 
the  presumption  is  in  favor  of  that  court's  action.  In 
Howard  v.  Scott,  50  Vt.  52,  the  court  says,  ^'Neither 
the  court  of  chancery,  nor  the  supreme  court  on 
appeal,  will  review  the  findings  in  regard  to  the  weight 
to  be  given  to  the  testimony."  And  in  Medsker  v. 
Bonebrake,  Tilghman  v.  Proctor,  and  Kimberly  v. 
Arms,  the  supreme  court  reversed  the  court  below  for 
overruling  the  master's  finding  of  fact.  The  court 
below  had,  as  we  have,  a  mere  dry  transcript  of  testi- 
mony upon  which  to  base  conclusions  of  fact.  It  will 
be  necessary  to  determine  whether  the  findings  of  fact 
by  a  master,  which  have  some  evidence  to  sustain 
them,  will  be  treated  as  unassailable  in  all  respects  as 
the  verdict  of  a  jury.  It  will  be  sufficient  to  say  in 
this  case  that  the  findings  of  fact  by  a  master,  which 
depend  upon  the  weight  of  conflicting  testimony,  havie 
every  presumption  of  correctness  in  their  favor,  and 
are  not  to  be  set  aside  or  modified  unless  there  clearly 
appears  to  have  been  error  or  mistake  on  his  part,  and 
that  a  disregard  of  this  rule  by  the  district  court,  act- 
ing solely  on  the  master's  report,  and  without  any  new 
testimony,  is  reversible  error. 
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2.  If  this  case  had  been  one  depending  upon  proof 

of  an  oral  agreement,  made  at  the  time  of  the  convey- 

admissibiltty  of  anee,  to  take  and  hold  the  real  property 

|,V%"lpain;«hi;  conveyed  by  Metzger  to  Korte  in  trust  for 

name  .n  deed.         ^Q^^g^^^  ^^  ^q^J^J  ^qqj^  J^at  thC  StatutC   Of 

frauds  would  have  been  an  insuperable  bar,  as  such  an 
express  trust  must  have  been  manifested  or  proved  by 
writing,  although  it  need  not  have  been  so  created  and 
declared.  1  Perry,  Trusts,  sec.  79;  Movan  v.  Hays,  1 
Johns.  Ch.  341.  And  the  same  result  would  probably 
have  occurred,  had  the  complainants'  right  depended 
merely  upon  proof  that  the  consideration  mentioned  in 
the  deeds  had  not  in  fact  been  paid  by  Korte  to  Metzger. 
Evidence  will  be  received  to  contradict  the  recitals  in 
the  deed  as  to  the  considerations  paid,  in  order  to 
establish  a  debt  from  the  grantee  to  the  grantor,  but 
not  for  the  purpose  of  defeating  the  operation  of  the 
conveyance,  or  creating  a  resulting  trust.  To  allow 
parol  evidence  for  such  a  purpose  would  be  to  break  in 
upon  the  express  provisions  of  the  statute  of  frauds.  1 
Perry,  Trusts,  sec.  162.  But  in  this  case  the  bill,  the 
proofs,  and  the  findings  of  the  master  proceed  upon 
the  theory,  and  the  point  to  which  the  evidence 
mainly  directed  was,  that  the  name  of  Henry  Korte 
was  used  in  this  matter  as  a  firm  name  by  the  partner- 
ship composed  of  Metzger  and  Korte;  and  it  was, 
therefore,  a  simple  question  of  identity,  and  not  a  case 
of  express  trust,  depending  upon  oral  proofs,  or  a 
case  of  resulting  trust,  depending  upon  the  nonpayment 
of  the  consideration  named  in  the  deed.  And,  indeed, 
that  seems  to  have  been  the  view  of  the  learned  solic- 
itors for  the  defendants,  as  no  point  was  raised  upon 
either  such  ground.  The  absence  of  actual  considera- 
tion was  a  fact  to  be  weighed  in  connection  with  other 
testimony  upon  this  subject,  as  equity  naturally  looks 
with  suspicion  upon  conveyances  made  to  strangers 
without  consideration.     Id.     The  name  of  one  of  the 
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partners  may  be  used  as  a  firm  name.  Though  a  pre- 
sumption may  arise  that  it  was  a  personal  transaction , 
yet  the  proofs  may  show  it  to  be  one  of  partnership. 
Bank  v.  Monteath,  1  Denio,  404;  Winship  v.  Bank,  5 
Pet.  529. 

It,  therefore,  appearing  from  the  report  of  the 
master  that  the  facts  were  with  the  complainants  as  to 
the  ownership  by  the  firm  of  the  property  held  by 
Henry  Korte,  and  the  complainants,  being  the  heirs  of 
Metzger,  became  vested  with  his  interest,  it  is  therefore 
ordered  that  the  cause  be  reversed  and  remanded,  with 
directions  to  the  district  court  to  enter  a  decree  in  con- 
formity with  the  findings  and  recommendations  of  the 
master,  and  for  such  further  proceeding  therein  as 
the  nature  of  the  case  may  require. 

Smith,  C.  J.,  and  Collier,  Hamilton,  and  Laugh- 
LiN,  JJ.,  concur. 
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1.  To  What  Term  Returnable— Will  be  Stricken  From  Docket, 
When. — Under  section  2189,  Compiled  Laws,  1884,  all  appeals 
taken  less  than  thirty  days  before  the  next  term  of  the  appel- 
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closure suit,  under  a  deed  of  trust,  decreeing  that  the  deed  shall  have 
priority  over  certain  mechanic's  liens,  where  proof  remains  to  be 
taken,  and  a  decree  rendered  for  the  sale  of  the  property,  and  the 
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where  an  order  of  appointment  was  made  by  consent,  referring  tkef 
entire  case  to  a  master  to  take  proofs  and  report  his  findings  thereon, 
such  findings,  so  far  as  they  involve  disputed  questions  of  fact,  are 
attended  with  the  same  presumption  of  correctness  as  are  the  find- 
ings of  a  referee,  or  the  special  verdict  of  a  jury;  and,  where  there 
was  evidence  to  sustain  such  findings,it  was  error  to  set  them  aside. 

2.  Id. — Assignment  op  Partnership  and  Individual  Property — Pay- 
ment OP  Individual  Debts  Out  op  Partnership  Funds,  to  Exclu- 
sion OF  Creditors — Fraud. — A  deed  of  assignment  by  a  copartner- 
ship firm,  conveying  to  the  assignee  all  of  the  partnership  and  indi- 
vidual property  of  the  members,  where  there  was  no  direction  to  pay 
partnership  debts  out  of  partnership  property,  and  individual 
debts  out  of  individual  property,  and  the  assignee  was  directed  to 
pay  the  individual  debts  of  a  member  against  the  firm  out  of  the 
partnership  property,  to  the  exclusion  of  the  firm  creditors,  and,  also, 
to  pay  taxes  assessed  against  the  firm,  and  the  partners  individually, 
was  fraudulent  and  void. 

3.  Id.— Contracting  op  Debts,  Etc.,  by  Firm  on  False  Representa- 
tions Prior  to  Assignment — Continuance  op  Business  Bt 
Assignee— Fraud. — Where,  just  prior  to  such  assignment,  the  firm 
contracted  debts  and  secured  extensions  on  false  representations  as 
to  their  circumstances,  and  the  business  was  thereafter  continued  by 
the  assignee,  who  employed  the  assignors,  and  new  goods  were  pur- 
chased from  time  to  time,  to  replenish  the  stock,  with  the  proceeds 
from  the  sale  of  the  partnership  goods,  sometimes  by  the  assignee, 
and  sometimes  by  the  assignors,  the  deed  of  assignment  was  in  fraud 
of  creditors,  and  will  be  set  aside,  as  hindering  and  delaying  them 
in  realizing  what  is  justly  due  them,  either  from  their  debtors  or  the 
assigned  estate. — Field  &  Co.  v.  Romero  &  Co.,  630. 

ASSUMPSIT, 

1.  Return  op  Process,  Suppiciency  op. — In  a  suit  in  assumpsit  against 
Charles  Blauchard  as  administrator  and  Louisa  D.  Bernard  as  ad- 
ministratrix, of  one  Joab  M.  Bernard,  deceased,  and  others,  on  two 
certain  promissory  notes,  made  and  executed  by  the  intestate  and 
the  others,  where  the  sheriff  made  the  following  return  of  service  of 
process:  "I  further  certify  that  I  served  the  within  summons  on 
Charles  Blauchard,  at  Las  Vegas,  New  Mexico,  by  then  and  there 
delivering  him  a  true  copy  of  the  original  summons;  and  I  further 
certify  that  I  served  the  within  summons  on  Mrs.  Louisa  D.  Bernard, 
at  Las  Vegas,  in  my  said  county  of  San  Miguel,  on  the  twenty-seventh 
day  of  March,  1891,  by  then  and  there  delivering  Charles  Blauchard 
a  true  and  certified  copy  of  said  original  summons,  he  then  and  there 
accepting  service  for  the  said  Louisa  D.  Bernard,  one  of  the  adminis- 
trators of  J.  M.  Bernard,  deceased," — Held:  Though  the  wording  is 
ambiguous,  as  the  whole  certificate  is  one  sentence,  it  may  be  fairly 
inferred  that  both  services  were  made  at  the  same  time,  and  therefore 
gave  the  court  jurisdiction  of  the  person  of  the  plaintiff  in  error. 
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2.  Id. — Declaration — Judgment  by  Default  against  Administrator. 
In  such  action,  where  the  declaration  stated  a  cause  of  action  against 
the  defendants,  Charles  Blanchard  and  Louisa  D.  Bernard,  as  ad- 
ministrator and  administratrix,  without  alleging  that  there  were  any 
assets  in  their  hands  as  such,  it  was  error  to  render  judgment  by 
default  against  them  individually,  but  the  judgment  should  have 
authorized  a  levy  only  against  the  goods  of  the  intestate  in  their 
hands,  and,  if  not  sufficient  to  satisfy  the  judgment,  then  a  levy  only 
for  the  costs  out  of  their  individual  property. 

3.  Id. — Declaration — Default  against  Administrator — Return  op 
Nulla  Bona. — Where  the  declaration,  in  such  action,  failed  to  allege 
that  there  were  any  assets  in  the  hands  of  said  defendants,  as  ad- 
ministrator and  administratrix,  or  that  they  wasted  the  estate,  the 
default  did  not  admit  assets  in  their  possession ;  and  a  return  of  the 
execution  nulla  bona  was  no  proof  of  a  waste  of  assets. — Senescal  et. 
al.  V.  Bolton,  351. 

See,  also,  Assignment  For  Benefit  of  Creditors,  1 ;  Contracts,  ^  ; 
Promissory  Note,  4. 

ATTACHMENT.    Bee  Assignment  For  Benefit  of  Creditors. 

ATTORNEYS.    See  Contempt,  2;  Criminal  Law,  11;  Receiver,  2. 

BILL  OF  DISCOVERY. 

1.  Reference  to  Master— Presumption.— In  a  proceeding,  by  bill 
in  equity  against  an  administrator,  for  a  discovery  and  accounting, 
where  the  entire  case  was  referred  to  a  master,  without  objections, 
to  take  testimony  and  report  his  findings  of  fact  and  conclusions  of 
law  thereon,  it  will  be  presumed  that  the  reference  was  made  by 
consent  of  all  the  parties. 

2.  Id. — Conflicting  Evidence— Findings  of  Fact  by  Master — Pre- 
sumption.— The  findings  of  fact  by  a  master,  depending  upon  th& 
weight  of  conflicting  testimony,  are  presumptively  correct,  and  are 
not  to  be  disturbed,  unless  it  clearly  appears  there  has  been  error  or 
mistake  on  his  part,  and  any  disregard  of  this  rule  by  the  court,  act- 
ing solely  on  the  master' s  report,  is  reversible  error. 

3.  Id. — Admissibility  of  Parol  Evidence  to  Prove  Partnership 
Name  in  Deed. — Parol  evidence  is  admissible  to  prove  that  the  name 
of  a  party,  mentioned  as  grantee  in  a  deed,  is  a  partnership  name. 

'— DeCordova  v.  Korte,  678. 

BURDEN  OF  PROOF.    See  Ejectment,  3. 

CHALLENGE  TO  ARRAY  OF  JURY.    See  Criminal  Law,  19. 

CONSTITUTIONAL  LAW. 

Trial  by  Jury — Special  Verdicts. — Held:  Sections  1  and  2,  of  the  act 
of  the  territorial  legislature  of  1889,  authorizing  special  verdicts,  and 
declaring  that,  when  they  are  inconsistent  with  the  general  verdict, 
the  former  shall  control,  and  the  court  shall  render  judgment  accord- 
ingly, is  not  in  conflict  with  article  7  of  the  amendment  to  the  consti- 
tution of  the  United  States,  providing  that  the  right  of  trial  by  jury 
shall  be  preserved,  and  that  no  fact  tried  by  a  jury  shall  be  otherwise 
reexamined  in  any  court  of  the  United  States  than  according  to  the 
rules  of  the  common  law,  such  provision  applying  only  to  powers 
exercised  by  the  government  of  the  United  States,  and  not  to  those 
of  the  states  and  territories. — Walker  v.  New  Mexico  &  S.  Pao.  R'y 
Co.,  282. 

See,  also.  Criminal  Law,  2. 

Vol.  7  n.  m. — 44 
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CONSTRUCTION  OF  STATUTES.    See  Promissory  Note,  1 ;  Sbllin© 
Liquors  on  Sunday,  1 ;  Waiver  op  Jury,  2;  Wills. 

CONTEMPT  OF  COURT. 

1.  What  Constitutes — Disregard  op  Order  op  Court  by  County 
Commissioners  on  Advice  op  Their  Attorney. — Where  the  board  of 
county  commisRioners  of  Santa  Fe  county,  knowing  that  the  court  had 
initiated  a  process  restraining  them  from  proceeding  to  declare  for- 
feited and  vacant  the  office  of  sheriff  and  ex-officio  collector  of  said 
county,  disregarded  its  order,  by  thereupon  declaring  said  office  for- 
feited and  vacant,  they  were  guilty  of  contempt;  and  the  fact  that 
they  acted  upon  the  advice  of  their  attorney,  who  advised  them  that 
they  were  not  bound  to  take  cognizance  of  the  order  unless  it  was 
duly  directed  to  and  served  upon  them,  and  that  it  could  not  operate 
to  suspend  their  proceedings  against  the  said  sheriff,  did  not  protect 
them. 

2.  Id. — By  Attorney,  Advising  Disobedience  op  an  Order  op  Court. 
An  attorney  of  the  court,  counseling  his  client  to  disregard  its  order 
upon  the  technicality  that  it  was  not  formally  promulgated  by  the 
clerk  of  the  court,  and  dul^f  directed,  was  guilty  of  contempt,  and,  as 
an  officer  of  the  court,  deserving  of  the  severest  reprehension. 

3.  Id. — Refusal  op  Clerk  to  Obey  Order  op  Court,  por  Failure  op 
Justice,  Issuing  Order,  to  File  His  Commission  and  Oath  of 
Office. — Where  the  clerk  of  the  supreme  court  refused  to  obey  the 
order  of  an  associate  justice  of  the  court,  upon  the  ground  that  the 
justice  had  not  filed  his  commission  and  oath  of  office  with  him,  and 
that  he  was  not  officially  advised  that  the  justice  had  duly  qualified, 
and  further  refused  to  obey  the  order,  after  being  assured  by  the 
presiding  justice  of  the  court  that  there  was  no  requirement  that  the 
commission  and  oath  of  office  should  be  recorded  in  the  clerk's  office, 
and  that  he  would  be  fully  protected  in  complying  with  the  order, 
he  was  guilty  of  contempt. — In  re  Territory  v.  Clancy,  580. 

CONTINUANCE.    See  Criminal  Law,  24. 

CONTRACTS. 

1.  Covenant — Breach — Value  op  Stock— Evidenck. — In  an  action  of 
covenant,  for  breach, on  a  contract  in  writing,  under  seal,  by  the  terms 
of  which  the  defendants  guaranteed  that  certain  corporate  stock 
owned  and  held  by  a  certain  bank  was  worth  forty  cents  on  the  dol- 
lar, per  share,  on  the  amount  paid  in  on  each  share,  and  it  was  pro- 
vided that,  in  case  they  should  furnish  to  the  bank  within  ninety 
days  a  statement  in  writing,  signed  by  the  cashier  of  a  certain  other 
bank,  that  the  stock  was  worth  that  amount,  or  satisfied  the  bank  of 
that  fact  in  any  other  manner,  they  were  to  be  released,  where  the 
defendants  pleaded  that  they  had  furnished  such  statement  in  writ- 
ing as  required,  which  it  was  claimed  had  been  lost,  and  defendants 
offered  the  testimony  of  the  person  making  it,  to  prove  its  contents, 
who  testified  that  the  stock  had  no  market  value ;  that  the  writer 
and  others  who  were  officers  of  the  corporation  were  about  to  bring 
suit  to  recover  assets  wrongfully  in  the  hands  of  other  parties;  that 
there  was  a  contest  between  certain  stockholders;  that  they  would 
recover  the  stock,  and  that  the  assets  would  be  worth  about  the  par 
value  of  the  stock ;  and  the  testimony  for  the  plaintiff  was  that  the 
statement  contained  only  a  part  of  that  infoimation ;  that  the  writer 
hoped  to  succeed,  and,  in  that  case,  expected  the  stock  to  be  worth 
what  was  paid  upon  it,  etc. ;  and  there  was  evidence  that  the  cashier 
of  the  bank  to  which  the  required  statement  was  to  be  sent,  ad- 
mitted that  the  bank  had  received  a  statement,  and  was  satisfied 
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with  it,  but  which  he  denied — Held:  There  was  no  such  positive 
statement  furnished,  as  was  required  by  the  contract ;  and  the  ques- 
tion whether  the  statement  provided  for  in  the  contract  had  been 
furnished  or  not  being  the  sole  question  put  in  issue  by  defendants' 
plea,  testimony  as  to  means  used  by  defendants  to  satisfy  the  bank 
or  its  officers  other  than  by  the  statement  alleged  to  have  been  fur- 
nished by  the  plea,  and  provided  for  in  the  contract,  was  not  material 
to  the  issue,  and  can  not  be  considered.  The  court  therefore  erred 
in  refusing  to  instruct  the  jury  to  return  a  verdict  for  plaintiff. — Swal- 
low V.  Bain,  102. 

2.  Id. — Refusal  to  Grant  Continuance— Appeal.— The  appellate 
court  will  not  review  the  action  of  the  trial  court  in  refusing  to  grant 
a  motion  for  continuance,  unless  it  appears  that  the  court  has  abused 
its  discretion. 

3.  Id. — Assumpsit— Damages — Admissibiuty  of  Reoorp  in  Another 
Suit. — In  an  action  of  assumpsit,  on  two  certain  written  contracts 
therein  set  out  and  designated  as  "Contract  A''  and  "Contract  B,'' 
to  recover  damages  sustained  by  plaintiffs  by  reason  of  having  been 
prevented  from  completing  their  contracts,  it  was  not  error  for  the 
trial  court  to  refuse  to  admit  as  evidence  the  record  of  the  proceed- 
ings of  said  court  in  another  case  wherein  the  defendants  In  error 
obtained  a  decree  against  the  plaintiff  in  error  on  a  bill  filed  to  en- 
force a  mechanic's  lien. 

4.  Id. — Objection  to  Evidence,  Not  Taken  on  Trial — Appeal. — An 
objection  to  evidence,  not  taken  at  the  trial,  will  not  be  heard  on 
appeal. 

6.  Id. — Evidence,  Competency  op. — Where,  by  the  terms  of  said  "Con- 
tract B,"  plaintiffs  were  to  commence  the  work  therein  provided  for 
on  or  about  a  certain  time,  and  they  failed  to  do  so,  it  was  competent 
for  them  to  show  that,  though  defendant  notified  them  on  or  about 
that  time  that  it  had  arranged  for  them  to  begin  the  work,  it  failed  to 
make  the  arrangement ;  this  evidence  being  offered,  not  for  the  pur- 
pose of  changing  the  terms  of  the  contract,,  but  to  show  the  reason 
why  plaintiffs  did  not  complete  their  undertaking. — Texas,  S.  F.  & 
N.  R'y  Co.  V.  Saxton,  302. 

COURTS. 

District  Courts  for  the  Counties — Judicial  District  Courts — 
Jurisdiction. — The  "district  courts  for  the  counties,"  organ- 
ized under  the  acts  of  the  territorial  legislature  pursuant  to 
authority  given  by  section  1874,  Revised  Statutes  of  the  United 
States,  authoFizing  the  judges  of  the  supreme  court  of  the  territory  to 
hold  courts  within  their  respective  districts  to  hear  all  causes, 
except  those  in  which  the  United  States  is  a  party,  and  the  "judicial 
district  courts/'  organized  under  section  1910,  Revised  Statutes  of 
the  United  States,  providing  that  each  of  the  district  courts  in  the 
territory  shall  have  the  same  jurisdiction  in  causes  arising  under  the 
laws  of  the  United  States  as  is  vested  in  the  United  States  circuit 
and  district  courts,  have  concurrent  jurisdiction  in  a  cause  brought 
by  the  receiver  of  a  national  bank. — Schofield  v.  Stephens,  619. 

CRIMINAL  LAW. 

1.  Homicide — Murdert— Evidence — Verdict. — On  a  trial  for  murder 
in  the  first  degree,  where  it  appears  there  was  a  substantial  con- 
flict of  evidence,  but  it  also  appears  there  was  evidence  for  tha 
prosecution,  which,  if  true  sustains  a  verdict  of  guilty,  the  verdict 
will  not  be  disturbed  on  appeal. 
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2.  Id. — Assignment  of  Error — Evidence. — An  assignment  of  error  for 
the  admission  of  improper  evidence,  not  objected  to  and  exception 
saved  in  the  court  beJow,  will  not  be  available  in  the  appellate  court. 

3.  Id. — Evidence — Instructions. — In  such  case,  where  defendant  testi- 
fied, in  his  own  behalf,  that,  when  he  gave  himself  up,  it  was  the  first 
time  he  had  heard  that  he  was  charged  with  the  murder,  which 
occurred  about  four  months  before  in  the  town  of  Valeoito,  where  he 
had  been  a  number  of  times  afterward,  and  four  witnesses  testified, 
in  rebuttal,  that  it  was  a  matter  of  common  notoriety  in  said  town, 
that  defendant  was  charged  with  the  murder,  and  the  court,  of  its 
own  motion,  instructed  the  jury  that  the  testimony  in  rebuttal  only 
went  to  the  question  of  the  probability  of  the  defendant  having  heard 
that  he  was  charged  with  the  crime,  if  he  was  in  said  town  after  the 
killing,  and  they  must  not  consider  it  as  evidence  tending  to  prove 
that  the  defendant  killed  the  deceased,  such  instruction  was  not  in 
violation  of  section  2055.  Compiled  Laws,  providing  that  the  court 
shall  not  comment  upon  the  weight  of  the  evidence. 

4.  Id. — Alibi — Evidence — Instructions. — It  was  not  error  in  the  court 
below,  in  such  case,  to  refuse  to  instruct  the  jury  that  "a  bare  pre- 
ponderance of  the  evidence,  when  tending  to  prove  an  alibi,  is  suffi- 
cient, and  that  to  establish  an  alibi  it  is  not  necessary  that  the  jury 
should  be  fully  satisfied  of  its  truth,  and  that  the  accused  is  not 
bound  to  prove  an  alibi  beyond  a  reasonable  doubt."  Whilst, 
according  to  a  number  of  authorities,  it  is  not  necessary  for  the 
defense,  in  a  criminal  prosecution,  to  establish  an  alibi  beyond  a 
reasonable  doubt,  and  some  of  the  earlier  decisions  go  so  far  as  to> 
hold  that  a  preponderance  of  the  evidence  is  sufBcient  to  maintain 
such  a  defense,  it  is  now  well  settled,  by  the  weight  of  authority, 
that,  when  an  alibi  is  relied  on  in  such  case,  the  burden  of  proof  is 
on  the  accused  to  establish  it  to  the  satisfaction  of  the  jury,  and, 
where  the  court  instructs  the  jury  "that  if  the  evidence  clearly 
sustains  this  defense,"  such  instruction  is  substantially  equivalent 
to  an  instruction  that  the  issue  must  be  proven  to  the  satisfaction  of 
the  jury. 

5.  Id. — Instructions,  Sufficiency  of. — ^Where  the  defendant  fails  to 
ask  for  additional  instructions,  and  the  court,  in  the  instructions 
given,  fairly  presents  the  issues  to  the  jury,  its  failure  to  instruct 
on  all  possible  theories  of  the  case  is  not  error,  as  this  court  has 
repeatedly  held.  Territory  v.  O'Donnell,  4  N.  M.  210;  U.  S.  v.  De 
Amador,  6  N.  M.  178.— Trujillo  v.  Territory,  43. 

6.  Id. — Rape — Misconduct  op  Jury.— In  a  prosecution  for  rape,  whero 
the  jury  had  reached  a  verdict  of  guilty,  one  of  the  jurors  came  out 
of  the  jury  room  into  the  court  room,  and  had  an  officer  write  out 
a  form  of  verdict,  the  substance  of  which  was  directed  by  the  juror, 
who  then  immediately  returned  with  it  into  the  jury  room,  without  any 
other  conversation  between  them,  or  with  any  other  person  in  the 
juror's  presence, — Held:  The  transaction  was  apparently  harmless, 
without  prejudice  to  the  defendant's  rights,  and  the  verdict  ought 
not  to  be  disturbed.  Mattox  v.  United  States,  13  Sup.  Ct.  Rep.  50, 
146  U.  S.  140,  distinguished.— Territory  v.  Edie,  183. 

7.  Id.— Sale  of  Intoxicating  Liquors  at  Retail,  by  Druggist,  With- 
out License — Indictment. — In  a  prosecution,  on  indictment,  against 
a  dniggist,  for  selling  intoxicating  liquors,  at  retail,  without  license, 
an  objection  to  the  indictment,  on  the  ground  that  it  charged  more 
than  one  offense  in  one  count,  was  not  available  on  appeal,  where  no 
effort  was  made  to  have  the  prosecution  elect  upon  which  offense  the 
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defendant  should  be  tried,  except  a  motion  to  quash,  whieh  was 
properly  overruled,  the  defendant  having  pleaded,  the  plea  not  being 
withdrawn,  and  the  venue  having  been  changed. 

8.  Id. — SOANDALOUS  Bribf — Dismissal  of  Appeal. — ^Where,  on  appeal, 
the  appellant's  brief  contains  such  an  unwarranted  attack  upon  the 
trial  judge,  his  conduct  and  rulings,  as  to  amount  to  a  scandalous  and 
impertinent  attack  upon  the  judiciary,  and  the  appellate  court  of 
which  the  judge  below  is  a  member,  the  appellate  court  may,  of  its 
own  motion,  strike  such  brief  from  the  files,  and  affirm  the  judgment 
appealed  from  without  further  investigation. — Tomlinson  v.  Territory, 
195. 

9.  Id. — Right  op  Officers  to  Carry  Deadly  Weapons. — Section  10, 
chapter  30,  of  the  act  of  1887,  providing  that  sheriffs,  constables, 
and  other  officers  therein  named,  and  their  lawfully  appointed  depu- 
ties, ''may  carry  weapons  in  the  legal  discharge  of  the  duties  of 
their  respective  offices,  when  the  same  may  be  necessary,  but  it  shall 
be  for  the  court  or  the  jury  to  decide  from  the  evidence  whether  such 
carrying  of  weapons  was  necessary  or  not,  and  for  an  improper  car- 
rying or  using  deadl}'  weapons  by  an  officer,  he  shall  be  punished  as 
other  pers^ons  are'punished,''  does  not  authorize  such  officers  to  carry 
deadly  weapons  any  more  than  a  private  citizen,  except  when  done 
in  the  proper  or  necessary  discharge  of  their  official  duties;  and, 
when  any  of  such  officers  are  arraigned  for  such  offense,  it  is  "for 
the  court  or  jury  to  decide  whether  such  carrying  of  weapons  was 
necessary  or  not." — Guyse  v.  Territory,  228. 

10.  Id. — Indictment  for  Felonious  Assault — Conviction  of  Assault 
AND  Battery. — A  person  indicted  for  a  felonious  assault  with  a  pistol 
may  be  convicted  of  a  simple  assault  and  battery  with  such  weapon, 
the  former  offense  necessarily  including  the  latter,  which  has  all  the 
elements  of  the  former  offense  at  common  law  found  therein. 

11.  Id. — Arguments  of  Counsel — Abuse  op  Privilege. — On  a  prosecu- 
tion, on  indictment,  for  a  felonious  assault,  where  it  was  in  evidence 
that  the  defendant,  a  deputy  sheriff,  unnecessarily  assaulted  the 
prosecuting  witness,  and  called  him  by  an  opprobrious  name,  because 
he  found  him  at  work  on  land  of  which  defendant  claimed  the  exclus- 
ive possession,  bu^  it  appeared  the  witness  was  sent  there  by  an 
adverse  claimant,  it  was  not  an  abuse  of  privilege  on  the  part  of  the 
prosecuting  attorney  to  say,  in  addressing  the  jury,  "the  defendant 
was  a  deputy  sheriff,  and  because  he  was  a  deputy  sheriff  he  thought 
he  was  a  big  man,  and  he  had  a  right  to  bulldoze,  and  ovenide,  and 
tyrannize  over  all  the  people  in  the  Mimbres  valley ;  and  because  he 
was  a  deputy  sheriff  he  beat  up  this  man  without  any  cause  what- 
ever;" and  the  court  properly  refused  to  take  these  remarks  from  the 
consideration  of  the  jury.  The  trial  court  has  peculiar  advantages 
for  observing  the  propriety  or  impropriety  of  the  arguments,  of  coun- 
sel, and  its  discretion,  when  invoked,  should  not  be  interfered  with, 
unless  for  obvious  or  probable  injury. 

12.  Id. — Felonious  Assault— Use  of  Deadly  Weapon—Gist  of  Of- 
PEXSE. — It  was  not  necessary,  on  such  prosecution,  to  prove  the 
de.idly  character  of  the  weapon  used,  section  8,  chapter  30,  Laws, 
1887,  expressly  declaring  a  pistol  to  be  a  deadly  weapon.  In  all  such 
prosecutions  the  gist  of  the  offense  charged  is  not  the  deadly  charac- 
ter of  the  weapon,  but  the  assault  to  do  bodily  harm;  and  the  char- 
acter of  the  weapon  used  goes  only  in  aggravation  of  the  offense. 
— Chacon  v.  Territory,  iJ41. 
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13.  Id. — Murder— Fair  and  Impartial  Trial — Separation  op  Jury- 
New  Trial. — On  a  prosecution  for  murder  iu  the  lir»*t  degree  the 
defendant  was  not  entitled  to  a  new  trial,  on  the  ground  of  the  sep- 
aration of  the  jury,  where  it  was  affirmatively  shown  that  such 
separation  was  necessary,  and  without  prejudice  to  defendant.  But 
where  it  appeared,  in  such  prosecution,  from  affidavits  filed  therein, 
that  defendant  was  entitled  to  a  continuance  or  change  of  venue,  on 
account  of  existing  local  prejudice  and  excitement,  and  his  counsel 
below,  through  fear  of  mob  violence  to  his  client,  refrained  from  ask- 
ing for  either,  the  defendant  did  not  have  such  trial  as  is  guaranteed 
to  the  accused  by  article  6  of  the  amendments  to  the  constitution  of 
the  United  States,  providing  that,  '^In  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury  *  *  *  and  to  have  the  assistance  of  counsel  for  his 
defense/'  and  was  entitled  to  a  new  trial  on  that  ground;  and  the 
court  below  abused  its  discretion  in  refusing  to  grant  it. 

14.  Id.— Murder — ^Prior  Misconduct  of  Accused— Evidence.— Where, 
on  such  prosecution,  there  was  no  evidence  that  the  deceased  was 
robbed  at  the  time  of  the  murder,  it  was  error  to  admit  evidence  that 
defendant  attempted  to  ''hold-  up*'  a  person  other  than  deceased 
about  four  hours  before  the  murder. — Roper  v.  Territory,  255. 

15.  Id. — Embezzlement  op  Money  Order  Funds — Felony. — Under  sec- 
tion 1,  chapter  144,  supplement  to  Revised  Statutes  of  the  United 
States,  providing  that  "any  person  who  shall  embezzle  *  ♦  •  any 
moneys  of  the  United  States  shall  be  deemed  guilty  of  felony,''  etc., 
a  postmaster,  convicted  of  embezzling  money  order  funds  of  the  postal 
department  of  the  United  States,  is  guilty  of  felony,  such  funds 
being  ''moneys  of  the  United  States,"  and  section 4045  of  the  Revised 
Statutes  of  the  United  States  providing  that  all  such  funds  shall  be 
deemed  to  be  in  the  national  treasury. 

16.  Id. — Admissibility  op  Certified  Transcript  op  Money  Order 
Account  Books — Constitutionality  op  Sec.  4646,  Rev.  Stat. 
U.  S. — On  such  prosecution,  a  certified  transcript  from  the  money 
order  account  books  of  the  sixth  auditor,  showing  a  balance  due 
from  the  defendant  as  postmaster  to  the  postal  department  was  prop* 
erly  admitted  in  evidence,  under  section  4046,  Revised  Statutes  of 
the  United  States,  providing  that  such  transcript  shall  "be  prima 
facie  evidence  of  the  balance  against  him.''  This  act  is  not  in  viola- 
tion of  the  sixth  amendment  to  the  constitution  of  the  United  States, 
preserving  to  the  accused,  in  all  criminal  prosecutions,  the  right  to 
be  confronted  with  the  witnesses  against  him.  It  was  not  intended 
by  this  provision  of  the  constitution  that  all  written  or  documentary 
evidence  should  be  inadmisbible  against  a  defendant  in  a  criminal 
prosecution,  but  its  object  is  to  prevent  certain  abuses  practiced  in 
other  countries,  of  permitting  witnesses  to  testify  in  the  absence  of 
the  accused,  as  a  protection  and  guaranty  against  such  abuses. 

17.  Id.— Separation  of  Jury— Instructions — Verdict. — Where,  on 
such  prosecution,  the  jury  were  instructed  that»  if  they  agreed  on  a 
verdict  during  the  night  they  could  seal  it  up,  give  it  to  their  foreman, 
then  separate,  and  come  into  court  at  its  opening  on  the  following 
morning,  and  return  the  verdict;  and  the  jury  reached  an  alleged 
verdict,  after  having  been  out  all  night  considering  it,  and  sealed  it 
up  and  gave  it  to  their  foreman,  and  then  separated,  and  mixed  and 
conversed  with  the  people  until  the  opening  of  the  court,  about  three 
hours  afterward,  when  they  came  into  court,  and,  through  their  fore> 
man,  returned  the  alleged  verdict,  and  it  was  found  on  opening  it 
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that  it  was  so  defective  that  no  legal  judgment  could  be  rendered  upon 
it,  and  the  court,  thereupon,  wrote  out  a  verdict  finding  the  defendant 
guilty,  and  had  it  read  to  them,  and,  upon  polling  the  jury,  one  of 
them  answered  that  it  was  not  his  verdict,  and  the  jury  were  then 
sent  out  again,  with  instructions  to  deliberate  upon  their  verdict, 
and  that,  if  they  could  find  the  verdict  written  out  by  the  court  to  be 
their  verdict,  to  sign  it,  and  return  it  into  court;  and  they  were 
further  instructed  that  they  were  not  bound  to  find  that  verdict,  but, 
if  they  chose,  might  find  the  defendant  not  guilcy;  and  the  jury 
retired  to  the  jury  room,  were  locked  up  by  the  bailiff,  and  in  about 
an  hour  returned  into  court  the  verdict  written  out  for  them  by  the 
court, — Held:  That  the  separation,  and  mingling  and  conversing,  of 
the  jury,  with  the  general  public,  after  the  case  had  been  submitted 
to  them,  and  before  reaching  a  verdict,  was  such  misconduct  as  was 
presumably  injurious  to  the  rights  of  the  accused,  in  the  absence  of 
anything  in  the  record  showing  the  harmlessness  of  their  acts,  and 
entitled  him  to  a  new  trial. — United  States  v.  Swan,  306. 

18.  Id. — Homicide — Murder — Continuance. — Where  on  a  motion  for 
continuance,  in  a  murder  case,  the  affidavit  set  out,  among  other 
things,  the  failure  of  defendant  to  secure  the  attendance  of  material 
witnesses  in  his  behalf,  and  the  court  thereupon  ordered  compulsory 
process  to  be  issued  to  secure  their  attendance,  and  on  the  day  set 
for  trial  it  appeared  that  the  attendance  of  some  of  the  witnesses  had 
not  been  secured,  and  defendant  renewed  his  motion  and  affidavit  for 
a  continuance  to  the  next  term,  which  was  denied,  and  he  then  asked 
leave  to  amend  his  motion,  which  was  also  denied,  though  the  affida- 
vit contained  statements  which,  if  true  and  established  on  the  trial, 
by  proper  evidence  would  have  made  out  for  defendant  a  clear  case 
of  excusable  homicide  in  self-defense,  but  there  was  nothing  in  the 
record  to  sustain  such  statements,  except  the  ex  parte  affidavit  of  de- 
fendant, there  was  no  abuse  of  the  court's  discretion;  and,  where 
there  is  no  such  abuse,  this  court  will  not  interfere. 

19.  Id. — Exception,  on  Challenge,  to  Array  of  Jury. — The  mere  alle- 
gations, in  a  motion  challenging  the  array  of  the  regular  panel  of 
the  jury,  that  the  jury  list  had  not  been  revised  by  the  county  asses- 
sor, and  a  new  list  furnished  the  clerk  of  the  court,  as  designated  by 
the  statute,  is  no  sufficient  ground  for  reversal  where  the  record  does 
not  disclose  that  the  defendant  has  in  any  way  been  prejudiced  there- 
by. 

20.  Id. — Production  op  Testimony  Taken  at  Preliminary  Hearing. — 
It  was  not  error,  in  such  case,  to  refuse  a  motion  to  require  the  pro- 
duction of  the  testimony,  taken  at  the  preliminary  hearing,  for  the 
inspection  of  the  defendant. 

21.  Id  — Form  of  Verdict  . — Nor  was  it  error  not  to  have  furnished  the  jury 
with  a  form  of  verdict. — Territory  v.  McFarlane,  421. 

22.  Id. — Uxoricide — Murder — Verdict — Admission  op  Illegal  Testi- 
mony— New  Trial. — In  a  prosecution,  on  an  indictment  of  the  de- 
fendant for  the  murder  of  his  wife,  where  the  jury  returned  a  verdict 
of  conviction  for  murder  in  the  first  degree,  and  the  legal  testimony 
fairly  showed  they  might  well  have  reached  a  verdict  of  conviction 
of  murder  in  either  the  first  or  second  degrees,  and  that,  as  between 
these  two  degrees  of  murder,  their  minds  might  well  have  wavered, 
and  illegal  evidence  was  admitted,  which  had  a  tendency  to  persuade 
them  to  the  conclusion  arrived  at,  of  murder  in  the  first  degree,  under 
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snch  circnmstances  the  defendant  oan  not  be  considered  to  have  been 
certainly  convicted  on  the  legal  evidence  in  the  case,  and  it  not  be- 
ing apparent  that  injury  did  not  occur,  he  was  entitled  to  a  new 
trial. 

23.  Id. — Declaration  op  Deceased— Res  Gestae — Evidence. — A  state- 
ment made  by  the  deceased  to  her  brother  twelve  hours  before  her 
death,  and  while  showing  him  bruises  on  her  person,  that  the  defend- 
ant had  beaten  her,  was  inadmissible  as  a  part  of  the  res  gestae, 
where  it  did  not  appear  from  the  evidence  what  length  of  time  had 
elapsed  after  the  bruises  were  received,  before  the  statement  was 
made. — Territory  v.  Armijo,  428. 

24.  Id. — Homicide — Murder— Continuance.— The  refusal  of  a  contin- 
uance in  a  criminal  case,  as  in  a  civil  case,  is  a  matter  resting  in  the 
sound  discretion  of  the  trial  court,  and  will  not  be  interfered  with, 
where  the  record  discloses  no  abuse  of  such  discretion . 

25.  Id. — Interpretation  op  Testimony  op  Witnesses — New  Trial — ^Evi- 
dence.— A  new  trial  will  not  be  granted,  in  such  case,  on  the  ground 
of  an  alleged  incompetency  of  the  interpreter  in  interpreting  the  tes- 
timony of  the  witnesses  from  the  Chinese  to  the  English  language, 
where  the  motion  does  not  set  out  the  language  of  the  witnesses,  and 
th'e  language  used  by  the  interpreter,  and  there  is  nothing  to  show 
that  the  testimony  of  the  witnesses  was  not  fairly  presented  to  the 
jury.     Territory  v.  Hicks,  6  N.  M.  603. 

26.  Id. — Murder — Cause  op  Death — Surgical  Operation. — In  such 
case  where  one  is  severely  wounded  by  blows  received  upon  the 
head,  and  a  surgical  operation,  apparently  necessary,  is  resorted  to 
for  the  purpose  of  saving  him  from  the  probable  fatal  effect  of  the 
wdund,  and  death  ensuef<,  to  relieve  the  defendant  from  responsi- 
bility for  the  death,  it  n^ust  clearly  appear  that  maltreatment  of  the 
wound,  and  not  the  wound  itself,  was  the  sole  cause  of  death. -^Ter- 
ritory V.  Yee  Dan,  439. 

27.  Id. — Making  False  Entries  on  Books  op  National  Bank — Con- 
solidation OP  Offenses  in  One  Indictment. — In  a  prosecution  on 
indictments,  against  the  president  of  a  national  bank,  for  making  false 
entries  on  the  books  of  the  bank,  in  reports  to  the  comptroller  of  the 
■currency  of  the  condition  of  the  bank  on  the  days  named  in  the  call  for 
such  reports,  the  offenses  charged  in  all  the  indictments  being  of  a  like 
nature,  the  court  having  instructed  the  jury  to  consider  only  the 
counts  relating  to  the  alleged  false  entries  on  the  books  of  the  bank 
and  a  verdict  accordingly  returned  of  not  guilty  as  to  the  other  counts, 
could  have  been  presented  in  one  indictment;  under  section  1024, 
Revised  Statutes  of  the  United  States,  and  it  was  within  the  discre- 
tion of  the  court,  for  the  avoidance  of  unnecessary  costs  and  undue 
vexation  of  the  accused  by  a  multiplicity  of  prosecutions,  to  require 
only  one  trial  upon  all  the  charges  in  three  of  the  indictments, 
which  wore  consolidated,  on  motion  of  the  prosecution,  together  with 
the  fourth  added,  on  motion  of  the  defendant. 

28.  Id. — Limitation — Jurisdiction. — In  such  prosfoutions,  the  United 
States  statute  of  limitations,  applicable  to  the  offenses  charged,  gov> 
ems,  and  not  the  territorial  statute.  In  no  event  would  the  territo- 
rial law  apply  in  such  cases.  The  jurisdiction  of  the  district  courts 
trying  offenses  of  such  character  is  as  separate  and  distinct  from  the 
jurisdiction  in  trying  temtorlal  causes  as  is  the  jurisdiction  of  the 
state  courts  and  the  United  States  courts  held  within  the  states. 
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29.  Id. — ^Evidence. — Where,  in  snch  prosecution,  the  court  excluded  all 
testimony  relating?  to  alleged  false  entries  in  the  reports  alleged  to 
have  been  made  to  the  comptroller  of  the  currency,  and  the  jury, 
under  the  directions  of  the  court,  returned  a  verdict  of  not  guilty  of 
such  alleged  entries,  and  the  case  proceeded  merely  upon  the  alleged 
false  entries  on  the  books  of  the  bank  on  July  9,  1891,  and  the  court, 
for  the  purpose  of  showing  the  intent  of  defendant  in  making  such 
false  entries  on  the  books  as  of  that  date,  permitted  the  jury  to  con« 
sider  the  facts  that  a  report  of  the  condition  of  the  bank  as  of  said 
date  was  called  for  by  the  comptroller  and  that  such  report  was  pre- 
pared and  transmitted,  the  admission  of  such  testimony  for  such  pur- 
pose was  not  error. 

30.  Id. — Reopening  op  Case  fob  Introduction  op  Evidence — Instruc- 
tions.— It  was  within  the  discretion  of  the  court  below  to  reopen  such 
case  for  the  introduction  of  evidence  as  to  a  call  for  a  report,  and  no 
abuse  of  such  discretion  appearing,  the  court  did  not  err.  Nor  did 
the  court  err  in  making  more  explicit  its  instructions,  it  not  appear- 
ing that  the  rights  of  defendant  were  prejudiced  thereby. 

31.  Id. — Instructions. — An  insti-uction,  in  such  case,  that  if  the  jury 
believed  "beyond  a  reasonable  doubt  that  the  wrongful  act  had  been 
intentionally  committed,  prima  facie,  but  not  conclusively,  a  guilty 
intent  existed/'  was  a  proper  instruction. 

32.  Id.— Disqualification  op  Petit  Jurors— New  Trial. — An  objec- 
tion to  the  •qualification  of  petit  jurors,  on  the  ground  of  over  age,  if 
any  such  disqualification  exists,  to  be  available,  must  be  made  by 
challenge  before  verdict;  otherwise  such  jurors  will  be  competent, 
and  a  new  trial  will  not  be  granted  on  the  ground  of  such  disqualifica- 
tion, unless  the  defendant  can  show  that  injury  has  resulted  to  him 

■  therefrom. 

33.  Id. — False  Entries— Intent — Verdict. — In  such  prosecution,  the 
jury  were  justified  in  finding  that  false  entries  were  made  with  the 
intent  charged  in  the  indictment,  by  the  testimony  of  the  accused 
that  said  entries  were  made  under  his  direction,  with  his  knowledge 
that  they  were  not  transactions  of  the  day  on  which  they  were 
entered  on  the  books  of  the  bank. — United  States  v.  Folsom,  532. 

34.  Id. — Jurors,  Objections  to  Qualifications  op — Must  be  Made 
When. — An  objection  to  the  qualification  of  a  juror,  on  the  ground 
of  over  age,  to  be  available,  must  be  made,  by  challenge,  before  ver- 
dict.— United  States  v.  Gomez,  554. 

35.  Id. — Assault  with  Deadly  Weapon — Objections  to  Grand  Jurors 
Must  be  Made,  When.— In  a  prosecution,  on  indictment  for  making 
an  assault  with  a  deadly  weapon,  objections  to  members  of  the  grand 
jury  finding  such  indictment,  must  be  made  and  presented  to  the 
trial  court  in  proper  form  before  the  defendant  has  entered  his  plea 
of  not  guilty  as  charged  in  the  indictment;  it  is  too  late  to  raise  such 
objections  for  the  first  time  on  a  motion  in  arrest  of  judgment. 

36.  Id. — Petit  Jurors, Objections  to.  When  to  be  Raised. — Nor,  in  such 
case,  can  objections  to  the  petit  jury,  on  the  ground  of  the  legal  dis- 
qualification and  incompetency  of  its  members,  be  raised  for  the  first 
time  on  a  motion  for  new  trial  or  in  arrest  of  judgment.  If  any  such 
disqualification  exists,  it  must  be  taken  advantage  of,  by  challenge, 
before  verdict;  otherwise,  such  disqualification  will  be  cured  by  the 
verdict,  unless  it  shall  be  shown  affirmatively  that  the  defendant  has 
been  prejudiced  thereby. 
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87.  Id. — SuppiciENCT  op  Indictment — ^Pleading — ^Motion  in  Arrest  of 
Judgment. — Where,  in  such  proseoation,  the  indictment  charged  that 
the  defendant,  ''on  or  about"  a  certain  day,  "did,  with  a  certain 
deadly  weapon,  to  wit,  a  knife,  feloniously  make  an  assault  on"  the 
deceased,  without  describing  the  kind  of  knife,  and  without  alleging 
that  the  knife  used  was  one  ''with  which  dangerous  cuts  could  be 
given,  or  with  which  dangerous  thrusts  can  be  inflicted," — Held: 
The  indictment  was  insufficient  on  its  face.  In  all  such  cases  the  ex 
act  time  of  the  commission  of  the  offense  charged  is  an  essential 
element,  and  material  allegation,  and  must  be  specifically  alleged,  or 
it  will  be  fatal  on  motion  in  arrest  or  on  demurrer. 

38.  The  indictment  was  also  fatally  defective,  under  the  statute,  in  fail- 
ing to  describe  the  character  of  knife  charged  to  have  been  used,  so 
as  to  show  whether  it  was  one  of  "such  weapons"  enumerated  in  the 
statute,  necessary  to  bring  the  offense  within  its  terms,  and  in  fail- 
ing to  allege  that  it  was  one  "with  which  dangerous  cuts  could  be 
given,  or  with  which  dangerous  thrusts  can  be  inflicted."  Laws, 
1887,  ch.  30,  sec.  8. 

39.  The  indictment  was  defective  also  in  failing  to  charge  that  the  assault 
was  "unlawfully"  made.  The  offense  charged  being  a  statutory 
offense  it  was  necessary  to  follow  the  language  of  the  statute  appli- 
cable to  the  offense  as  defined  by  the*  statute. — Territory  v.  Armijo, 
571. 

DAMAGES.    See  Contracts,  3;  Trespass  Db  Bonis  Aspo*rtatis,  1. 

DEADLY  WEAPONS.    See  Criminal  Law,  9,  12. 

DECLARATION.    See  Assumpsit,  2,  3. 

EJECTMENT. 

1.  Notice  op  Improvements  —  Admissibility  op  Evidence  op.  —  In 
an  action  of  ejectment  for  the  recovery  of  certain  land,  and  for  dam- 
ages for  rents  and  profits,  where  the  defendant  pleaded  not  guilty, 
and  filed  a  notice  of  claim  for  improvements,  under  section  2270, 
Compiled  Laws,  and  it  appeared  that  the  only  right,  title,  or  claim 
defendant  had  was  that  growing  out  of  his  squatting  on  the  land,  and 
improving  it,  the  filing  of  the  notice  of  intention  to  prove  the  value  of 
the  improvements,  did  not,  under  ihe  issue  raised,  render  evidence 
offered  to  prove  the  same,  competent. 

2.  Id. — Lapsed  Lease— Removal  op  Improvements. — In  such  action, 
where  a  paper,  purporting  to  be  a  lease  of  the  land  in  controversy 
from  plaintiff  to  defendant,  which  had  lapsed,  was  admitted  in  evi- 
dence, by  the  terms  of  which  plaintiff  conceded  to  defendant  all  his 
improvements  on  the  land,  with  full  power  to  sell  or  remove  the 
same,  and  the  action  was  not  brought  until  six  or  seven  years  after 
the  termination  of  the  lease,  defendant  was  entitled  to  three  months 
in  which  to  remove  his  improvements,  and  plaintiff  to  a  writ  of  pos- 
session, without  paying  for  such  improvements. — Maxwell  Land 
Grant  Co.  v.  Santistevan,  1 . 

8.  Id. — ^TiTLB — Reservation  op  Grant — Burden  op  Proop. — In  an 
action  of  ejectment  the  plaintiff  must  recover  on  the  strength  of  his 
own  title ;  and  where,  in  such  action,  plaintiff  claims  under  deeds 
covering  a  tract  of  land  of  which  the  land  in  controversy  is  a  part, 
which  except  and  reserve  a  certain  number  of  acres,  conveyed  by  a 
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former  owner  to  others,  and  not  deeeril^ed,  the  burden  of  proof  is  on 
plaintiff  to  show  that  the  land  claimed  by  defendant  is  not  a  part  of 
the  land  so  reserved. 

• 

4.  Id. — Admissibiuty  of  Evidence  por  a  Purpose  not  Mentioned  on 
Trial. — Evidence  must  be  proper  for  the  specific  purpose  for  which 
it  is  offered.  Therefore,  where  evidence  is  rejected,  which  is  ten- 
dered for  one  purpose,  and  it  is  inadmissible  for  that  purpose,  but  is 
admissible  for  another  purpose,  not  mentioned  on  the  trial  by  the 
party  offering  it,  its  rejection  is  not  thereby  rendered  erroneous. 

6.  Id. — Verbal  Contract  for  Sale  of  Land — Civil  Law. — Under  the 
civil  law,  as  it  existed  in  New  Mexico  in  1868,  a  verbal  contract  for 
the  sale  of  land  could  be  enforced,  where  possession  was  delivered. 
— Maxwell  Land  Grant  Co.  v.  Dawson,  133. 

6.  Id. — Boundary  op  Land,  Admissibility  op  Parol  Evidence  to  Ex- 
plain Latent  Ambiguity  in  Deed  Describing. — In  an  action  of 
ejectment  for  the  recovery  of  certain  land,  where  the  question  in- 
volved was  one  of  boundary,  and  not  of  title,  which  so  much  of  the 
deed  to  the  land  as  involved  the  disputed  boundary  described  as  ^'Y 
del  oamino,  a  las  lomas,"  meaning?,  translated  into  English,  ''and 
from  the  road  to  the  hills,"  and  there  was  strong  evidence  that  the 
term  "las  lomas,''  meant  in  that  vicinity,  a  certain  kind  of  hills,  but 
there  was  evidence  offered  of  other  terms  used  by  the  natives  to  de- 
scribe hills,  which  the  court  excluded,  and  it  was  not  certain  what 
kind  of  hills  were  meant — Held:  The  use  of  the  term  "las  lomas'' con- 
stituted a  latent  ambiguity,  which  could  be  explained  by  parol,  and 
the  court  erred  in  excluding  from  the  consideration  of  the  jury  evi- 
dence of  other  terms  used  by  the  natives  in  describing  irregularities 
of  the  earth's  surface. — Gentile  v.  Crossan,  589. 

EMBEZZLEMENT.    See  Criminal  Law,  15. 

ESTATE  OF  DECEASED  PERSON. 

1.  Bill  for  Distribution  and  Settlement — Answer  and  Cross  Bill — 
Exceptions — Demurrer. — In  a  proceeding,  by  bill  in  equity,  for  the 
distribution  and  settlement  of  the  estate  of  an  infant  heir,  deceased, 
brought  by  the  complainant  as  the  sole  surviving  administrator,  and 
also  as  one  of  the  heirs  at  law,  of  the  decedent,  against  one  individ- 
ually, and  as  administrator  of  the  widow  of  the  elder  decedent, 
holding  a  fund  belonging  to  the  estate  and  heirs,  to  which  bill  an 
answer  and  cross  bill  was  filed,  alleging  that  complainant,  the  admin- 
istrator of  the  elder  decedent,  had  misappropriated  funds  belonging 
to  the  infant  decedent,  asking  that  complainant  be  required  to  ac- 
count therefor,  and  making  all  the  administrators  of  the  elder  dece- 
dent parties  defendant, — exceptions  to  so  much  of  the  answer  as  set 
up  matters  relating  to  the  estate  of  the  elder  decedent,  on  the  ground 
of  impertinence,  and  a  demurrer  to  the  cross  bill,  on  the  ground  that 
the  matters  therein  alleged  were  not  germane  to  the  action,  were 
properly  sustained,  where  it  appeared  that  the  consideration  of  the 
answer  and  cross  bill  would  require  bringing  in  new  parties,  and 
that  a  suit  was  pending  for  the  accounting  therein  prayed  for. 

2.  Id. — Eight  op  Administratrix,  Succeeding  Herself  as  Guardian, 
TO  Estate  op  Ward. — In  such  proceeding,  where  it  appeared  that 
the  widow  of  the  elder  decedent,  on  his  death,  was  appointed  by  the 
probate  court  guardian  of  the  infant  heir,  and  as  such  received  from 
the  administrators  of  said  decedent  the  estate  of  such  heir,  who  after- 
ward died,    when  she   was  appointed  administratrix  of  his  estate, 
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together  with  the  complainant  as  administrator,  and  tibat,  at  the  time 
of  bis  death,  she  had  in  her  possession  a  fund  ready  for  distribution, — 
she  had  no  claim  against  said  fund  as  such  guardian,  but  it  immedi- 
ately vested  in  her  as  administratrix,  in  conjunction  with  her  ooad- 
ministrator,  though  there  had  been  no  final  settlement  of  her  guardian- 
ship. 

8.  Id. — Personal  Liability  of  Administrator  for  Trust  Funds  Held 
BY  Him  Individually. — Where,  in  such  ease,  it  further  appeared 
that,  on  the  death  of  the  administratrix,  who  had  intermarried  with 
another,  her  husband  took  possession  of  the  funds  of  the  estate,  to 
the  exclusion  of  the  other  administrator,  and  held  them  with  fall 
knowledge  of  their  trust  character,  for  nearly  three  months,  when  he 
was  appointed  her  administrator,  and  deposited  them  to  his  own 
credit,  and  the  other  administrator,  in  order  to  recover  the  funds, 
had  to  sue  him,  a  decree  for  their  distribution  was  properly  rendered 
against  him  personally,  and  not  as  administrator  of  his  wife's  estate, 
though  he  was  sued  both  as  administrator  and  individually. 

4.  Id. — Taxation  of  Costs — Solicitor's  Fee. — In  such  proceeding, 
where  the  costs  were  chargeable  against  the  fund,  the  court  had  the 
power  to  fix  the  allowance  for  solicitor's  fees  without  taking  proof  as 
to  the  value  of  the  services  rendered. 

6.  Id. — Administrator's  Commissions. — ^Where,  in  such  case,  both  the 
administratrix  in  her  lifetime,  and  the  defendant  then  and  after  her 
death,  insisted  that  she  never  held  the  funds  in  her  possession  as 
such  administratrix,  and  denied  participation  in  their  control  as 
coadministrator,  she  could  not  claim  commissions  on  the  same  as 
such  for  the  first  time  on  appeal. — Perea  v.  Harrison,  666. 

ESTOPPEL.    See  Public  Office,  1. 

EVIDENCE.  See  Bill  of  Discovery,  2,  3;  Contracts,  1,  4,  5;  Crimi- 
nal Law,  1,  2,  3,  4,  14;  Ejectment,  1,  4,  6;  Mines  and  Mining,  1; 
Promissory  Notes,  6;  Spanish  Land  Grant,  1,  2. 

EXCEPTIONS.    See  Estate  of  Deceased  Person,  1. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Allowance  of  Demands  against  Estate  of  Decedent  Reviewable 
ON  Appeal. — While  a  simple  action  in  assumpsit,  brought  against 
the  estate  of  a  deceased  person,  may  be  maintained  in  the  district 
court,  yet  the  general  administration  of  an  estate  in  the  probate 
court  is  in  the  nature  of  a  proceeding  in  equity,  and  an  appeal  from 
such  court,  allowing  or  disallowing  a  claim,  is  an  appeal  to  the  dis- 
trict court  sitting  as  a  court  of  equity,  and  the  action  of  the  latter 
court  may  be  reviewed  by  the  supreme  court  on  appeal. 

2.  Id. — Verification  of  Claims  against  Estate  of  Deceased  Person 
— Jurisdiction  of  Probate  Court — Appeal  to  District  Court. — 
On  appeal,  from  the  disallowance  of  part  of  a  claim  against  the 
estate  of  a  deceased  person,  from  the  probate  court  to  the  district 
court,  where  it  affirmatively  appeared  that  the  claim  had  never  been 
verified,  as  required  by  section  27,  Act  of  February  26,  1889,  the 
probate  court  had  no  jurisdiction  to  consider  or  allow  it,  and  the 
absence  of  such  verification  could  not  be  supplied  in  the  distriot 
court. 
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3.  Id. — Claim  of  Administrator  against  Himself  as  Suoh,  and  in 
Favor  of  Himself  as  Creditor. — Where,  in  suoh  case,  the  adminis- 
trator reports  cash  on  hand,  he  will  not  be  permitted,  nnder  the 
guise  of  a  claim  against  himself  as  such  administrator,  and  in  favor 
of  himself  as  creditor  of  the  estate,  to  place  such  assets  beyond  the 
reach  of  other  claimants,  and  thereby  defeat  their  rights  in  case  they 
should  establish  a  title  to  the  same. 

4.  Id. — Appeal  prom  Allowance  op  Part  of  Claim. — In  such  case  an 
appeal  from  the  judgment  of  the  probate  court  is  limited  to  so  much 
of  the  judgment  as  is  complained  of. — Clancey  v.  Clanoey,  405. 

FELLOW  SERVANTS.    See  Trespass  on  Case. 

FINDINGS.    See  Assignment,  Deed  of,  1 ;  Bill  of  Discovery,  2. 

FORFEITURE.    See  PuBUC  Lands,  1. 

FRAUD.    See  Assignment,  Deed  of;  Partnership,  4. 

GARNISHMENT. 

Contract,  Admission  of  Evidence  as  to  Change  in  the  Terms 
OF,  After  Service  of  Garnishment  Process. — In  its  former 
opinion  in  this  cause,  rendered  at  the  August  term,  1892  (fi  N.  M. 
623),  the  court  said,  in  substance,  that,  if  either  of  the  parties  to  the 
.contract  in  evidence  was  legally  gamishable  at  the  suit  of  the  judg- 
ment creditor,  the  trial  court  was  correct  in  excluding  all  offers  of 
proof  as  to  any  change  in  its  terms,  made  after  the  service  of  the 
garnishment  process.  The  court  is  not  to  be  understood,  by  this,  as 
holding  that  parties  are  deprived  of  any  rights,  after  being  garnished, 
which  they  had  before,  as  to  the  correction  of  errors  or  mistakes 
arising  out  of  the  transaction  creating  the  indebtedness.  While  the 
service  of  such  process  stops  or  suspends  the  right  of  the  debtor  to 
liquidate  his  indebtedness,  as  he  could  have  done  before  suoh  serv- 
ice, it  does  not  prevent  him  from  correcting,  honestly  and  in  good 
faith,  errors  or  mistakes,  discovered  to  exist  between  him  and  his 
creditor,  as  to  the  amount  of  such  indebtedness  or  the  time  or  man- 
ner of  its  payment,  and  if  the  garnishee  has  the  right  to  do  so,  he 
has  the  right,  when  garnished,  to  prove  it  upon  the  trial. — Garland  v. 
Sperling  Bros,  121. 

INSTRUCTIONS.  See  Criminal  Laws,  3,  4,  5,  17,  31;  Mines  and 
Mining,  2. 

INTERLOCUTORY  ORDER.     See  Appeal,  2. 

JUDGMENT  CREDITOR. 

1.  Bill  against  Heir  to  Subject  Land  to  Payment  of  Judgment 
against  Administator. — A  suit  in  equity  by  a  judgment  creditor  of 
an  administrator,  in  the  nature  of  a  creditor's  bill,  will  not  lie  against 
an  heir  of  the  intestate  to  subject  to  the  payment  of  the  judgment 
land  of  which  the  intestate  died  seized.  Judgments  against  adminis- 
trators, even  as  such,  are  not  liens  on  real  estate,  and  can  be  satis- 
fied out  of  the  lands  of  the  deceased  only  by  application  to  the  court 
directing  the  administrator  to  sell  real  estate. 

2.  Id. — Necessary  Parties. — In  such  suit  where  it  was  charged  in  the 
bill  that  the  administrator  of  the  decedent  fraudulently  caused  to  be 
conveyed  to  defendant  certain  land,  the  legal  title  to  which  was  in   a 
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third  person  at  the  time  of  decedent's  death,  and  which  the  plaintiff 
was  seeking  to  subject  to  the  payment  of  his  judgment,  the  adminis- 
trator, such  third  person  and  alleged  heirs  were  necessary  parties  to 
the  suit. — ^Huneke  y.  Dold,  5. 

JUDGMENT  ENTRY. 

1.  Joint  Defendants. — Where  an  action  in  tort  against  two  railroad 
companies,  in  which  both  defendants  pleaded,  is  prosecuted  to  judg- 
ment, without  severance  or  dismissal  as  to  either,  though  the  entry 
of  the  first  judgment  is  against  the  ''defendant"  in  cause  number 
2691,  indorsed  "James  H.  Madden  v.  New  Mexico  &  Southern 
Pacific  Railroad  Co.  et.  al.,"  and  afterward  another  judgment 
against  the  "defendants,"  and  the  entry  indorsed  "James  fi.  Mad- 
den V.  New  Mexico  &  Southern  Pacific  Railroad  Co.,  and  the  A.,  T.  & 
S.  F.  R.  R.  Co.,  No.  2691,"  the  judgment  is  against  both.  When  the 
singular  number  appears  it  may  be  construed  as  plural,  and  viee 
versa. 

2.  Id. — Error,  Writ  op  by  One  op  Two  Defendants — Motion  to 
Quash. — Where  in  such  action,  judgment  is  rendered  against  both 
defendants  jointly,  either  may  bring  error  to  review  the  judgment 
without  joining  the  other  codefendant,  and  a  motion  to  quash  the 
writ,  on  the  ground  that  the  suit  was  against  both  while  the  cause 
was  submitted  and  judgment  really  rendered  only  against  one  of  the 
defendants,  the  writ  will  be  overruled. — ^New  Mexico  &  S.  Pao.  B*y 
Co.  V.  Madden,  215. 

JUDGMENT  NIL  DICIT. 

While  Defendant's  Plea  is  on  Pile— Practice  Act,  1891,  Sectio2*4. — 
Held:  Judgment  by  default  can  not  be  entered  in  favor  of  plaintiff, 
for  failure  of  defendant  to  file  and  serve  a  copy  of  his  plea  on  plain- 
tiff or  his  attorney  within  the  time  required  by  section  4  of  the 
practice  act  of  1891,  while  the  plea  is  on  file  and  undi8x>osed  of, 
especially  not  where  the  cause  is  set  for  hearing  on  the  issues  thus 
made. — Knaebel  v.  Slaughter,  221. 

See,  also.  Assumpsit. 

JURISDICTION.  See  Courts;  Criminal  Law,  28;  Executors  and 
Administrators,  2;  Prohibition,  Writ  op,  1;  Spanish  Land 
Grant,  4. 

JURORS.    See  Criminal  Law,  32,  34,  35,  36.     . 

JURY.    See  Criminal  Law,  6,  13,  17. 

LEASE.    See  Ejectment,  2. 

LIMITATION,  STATUTE  OF.  See  Criminal  Law,  28;  Promissory 
Note,  1,  2,  3. 

LIQUOR  LICENSE  FEES, 

1.  Right  op  Sheriff  to  Commissions  Thereon. — Sections  1,  3,  chapter 
9,  Laws,  1891,  providing  that  any  person  desiring  to  sell  liquors  in 
any  incorporated  city  shall  make  due  application  for  a  license  to  the 
mayor  or  city  council,  and  that  every  license  provided  for  by  the  act 
shall  be  issued  for  the  period  of  twelve  months  by  the  clerk  of  the 
board  of  county  commissioners,  upon  the  order  of  such  board,  or  by 
the  city,  or  town  clerk,  or  recorder,  ui)on  the  order  of  the  mayor,  city, 
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or  town  council,  or  board  of  trustees,  and  shall  by  such  clerk  or 
recorder  be  turned  over  to  the  applicant  for  said  license,  upon  the 
payment  of  said  license  fee,  by  said  applicant  into  the  hands  of  the 
county  treasurer,  to  be  covered  into  the  general  school  fund  of  the 
county,  dispenses,  by  necessary  implication,  with  the  collection  of 
license  fees  by  the  sheriff,  as  provided  in  sections  2903,  2904,  Com- 
piled Laws,  and  such  officer  has  no  right  to  make  such  collections; 
and  where  he  voluntarily  does  so,  is  not  entitled  to  any  commission 
thereon. 

2.  Id. — Issued  by  Probate  Clerk — Assumpsit  to  Recover  Commissions 
Collected  Thereon  by  the  Sheriff. — Where,  under  such  circum- 
stances, an  action  of  assumpsit  was  brought  by  the  board  of  educa- 
tion of  the  city  of  Socorro,  to  recover  the  commissions,  on  such  license 
fees,  so  collected  and  retained  by  defendant  while  sheriff  of  Socorro 
county,  and  it  appeared  that  the  licenses  were  issued  by  the  probate 
clerk,  instead  of  the  city  recorder,  contrary  to  the  provisions  of  chap- 
ter 9  of  the  laws  of  1891,  supra,  and  that  defendant  turned  over  to 
plaintiff  a  portion  of  said  fees, — Held:  Defendant  in  turning  over 
to  plaintiff  a  portion  of  the  license  fees  so  collected,  recognized 
plaintiff's  right  to  the  money,  and,  by  its  approval  acted  as  its  agent 
in  collecting  the  same,  or  wi*ongfully  received  what  belonged  to 
plaintiff.  In  either  case  defendant  is  liable  in  assumpsit  for  money 
had  and  received  to  plaintiff^s  use;  and,  not  being  entitled  to  any  of 
the  money  for  collecting  it,  is  bound  to  pay  over  to  plaintiff  the 
amount  retained ;  and  the  fact  that  the  licenses  were  issued  by  the 
probate  clei*k,  without  any  authority  to  do  so,  does  not  affect  his 
liability. — Board  of  Education  v.  Robinson,  231. 

MANDAMUS. 

1.  Review — Record. — The  refusal  of  a  peremptory  writ  of  mandamus 
on  an  alternative  writ  and  answer  may  be  reviewed  on  appeal  or 
error,  where  the  petition  and  matter  on  which  it  is  based  are  in 
terms  made  a  part  of  the  writ,  though  no  motion  for  new  trial  has 
been  made  in  the  court  below,  and  no  bill  of  exceptions  filed.  Fol- 
lowing decision  in  Perez  v.  Barber  (on  rehearing,  not  filed,  reversing 
former  opinion),  page  223. 

2.  Id. — Warrants  on  Court  Fund,  Requisites  of. — Under  chapter  61, 
Laws,  1893,  the  court  fund  therein  provided  for  is  a  particular  fund 
of  the  county  out  of  which  the  assessor  and  collector  are  entitled  to 
commissions  for  the  assessment  and  collection  of  the  same,  to  be  paid 
upon  waiTants  drawn  thereon  by  the  board  of  county  commissioners, 
specifying  upon  what  account  the  indebtedness  accrued,  and  the 
fund  from  which  it  is  to  be  paid,  the  balance  of  said  fund  to  be  dis- 
tributed upon  warrants  drawn  by  the  distinct  clerk  by  order  of  the 
judge;  and  where  a  warrant  of  the  commissioners  drawn  in  favor  of 
the  assessor  does  not  show  on  its  face  upon  what  account  the  indebt- 
edness to  him  arose,  the  county  treasurer  may  properly  refuse  to  pay 
such  warrant,  and  a  peremptory  writ  to  compel  him  to  do  so  was 
properly  denied. — Territory  ex  rel.  Eaton  v.  Browne,  568. 

MECHANIC'S  LIEN. 

1.  Power  op  Probate  Clerk  to  Verify  Claims.— -Held,  on  demurrer: 
The  clerks  of  the  probate  courts  of  this  territory  have  authority,  by 
implication,  to  administer  the  oath  required  in  the  verification  of  a 
claim  for  a  mechanic's  lien,  as  an  incident  to  their  office;  and  the 
demurrers  to  the  answers  of  the  lien  claimants  herein,  on  the  ground 
that  they  had  no  such  authority,  should  have  been  overruled. 
— Bucher  v.  Thompson  et  al.,  115. 
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2.  Id. — Notice — Bill— Demurrer — Suppicienoy. — In  proceedings  by 
bill  inequity,  to  enforce  mechanics'  and  material  men's  liens,  wher^  a 
demurrer  was  interposed  by  the  adult  defendants,  and  sustained, 
assigning,  among  other  grounds,  that  the  notice  of  liens  showed  that 
the  contract  for  work  and  materials  was  entered  into  by  the  lien 
claimants  with  a  party  who  was  not  the  owner  of  the  real  estate, 
without  showing  what  relation  such  party  sustained  to  the  owners  of  the 
realty  ;that  the  bill  showed  that  a  part  of  the  improvements,  viz.,  a  dy- 
namo, belonged  to  one  of  the  defendants,  while  the  ground  upon  which 
it  was  erected  belonged  to  others  of  the  defendants ;  that  two  of  the 
defendants  were  minors,  and  could  not,  either  by  themselves  or 
guardians,  create  a  lien  on  their  real  estate, — Held,  first:  A  notice 
of  lien  which  gives  the  name  of  the  person  contracted  with  is  suffi- 
cient,  under  the  statute,  without  showing  what  relation  exists 
between  such  persQns  and  the  owners. 

3.  Id.— Improvements— Realty — To  What  Lien  Attaches — Demur- 
rer.— Held,  second:  It  is  not  required  by  sections  1520,  1522,  Com- 
piled Laws,  as  a  condition  upon  which  a  lien  on  the  realty  is  made 
to  depend,  that  the  improvements  should  become  a  part  of  the  realty, 
to  entitle  the  persons  making  the  improvements,  and  furnishing  the 
material,  to  mechanics'  and  material  men's  liens.  The  liens  attach 
to  the  improvements,  and  to  the  land  upon  which  they  are  made ;  and 
the  fact  that  the  bill  showed  that  the  improvements  belonged  to  one 
person,  and  the  land  to  others,  all  of  them  being  made  parties  defend- 
ant, did  not  make  it  demurrable. 

4.  Id. — Bill — Joinder  op  Minors,  and  Dismissal  op  Bills  as  to  Them 
— Demurrer. — Held,  third:  The  joinder  of  the  minors  as  defend- 
ants having  been  assigned  as  one  of  the  grounds  of  the  demurrer  to 
the  bill  by  all  the  adult  defendants,  it  is  unnecessary  to  decide 
whether  they  were  proper  parties  or  not.  Having  sought  and 
obtained  a  dismissal  of  the  bill  as  to  them,  the  adult  defendants  can 
not  complain  that  the  minors  are  no  longer  parties. — Post  &  Co.  v. 
Miles,  317. 

MINES  AND  MINING. 

1.  Ejectment — Testimony  op  Nonexpert  Witness— Evidence. — In 
an  action  of  ejectment  by  mine-owners  against  the  owner  of  an  adjoin- 
ing mine,  where  a  nonexpert  witness  testified  there  was  no  foot  wall, 
it  was  improper  to  ask  him,  "If  there  is  a  foot  wall  then  there  is  a 
vein;"  the  question  being  a  hypothetical  one,  demanding  an  answer 
to  a  supposition,  the  condition  to  sustain  which  was  denied  by 
the  witness. 

2.  Id. — ^Ejectment— Issue,  Existence  op  Vein  and  Apex— Instruc- 
tions.— Where,  in  such  action,  the  main  issue  was  as  to  the  existence 
of  a  vein  and  of  an  apex,  it  presented  a  question  of  fact  for  the  jury, 
and  the  court  did  not  err  in  instructing  them  that,  if  they  believed 
the  evidence,  they  should  find  for  the  plaintiffs. 

3.  Id. — Model  op  Mines,  Admissibility  op — Evidence. — In  such  case, 
where  two  witnesses  who  had  worked  on  the  property  in  question, 
made  a  small  model  of  the  mines,  which  they  admitted  was  not  a 
perfect  facsimile,  and  the  court  refused  to  admit  it  as  such,  but 
admitted  it  for  the  purpose,  declared  to  the  jury,  of  explaining  the 
testimony  of  the  witnesses,  and  several  witnesses  testified  to  and 
from  the  model,  and  both  parties  used  it — it  was  not  error  to  permit 
the  jurv,  at  their  request,  to  take  the  same  into  the  jury  room,  on 
retiring.- Illinois  Silver  M.  &  M.  Co.  v.  KafI,  336. 


*  \ 


Paetnership.  705 


MISDEMEANOR. 


1.  What  Constitutes — Violation  of  United  States  Election  Laws — 
Prosecution  in  Territorial  Court — Joinder  of  Offenses. — On  a 
prosecution,  on  indictment,  in  a  territorial  court  for  a  violation  of 
the  United  States  election  laws,  where  the  question  is  whether  the 
offense  charged  is  a  felony  or  misdemeanor,  it  is  to  be  determined  by 
reference  to  the  laws  of  the  United  States,  not  of  the  territory.  AU 
acts,  other  than  felonies,  which  have  been  made  offenses  by  statutes, 
and  are  not  per  se  wrong,  are  to  be  deemed  misdemeanors,  unless 
expressly  declared  to  be  felonies  in  the  laws  creating  them,  and,  as 
such,  may  be  joined  in  the  same  indictment;  and  the  court  may,  in 
such  case^  properly  refuse  to  compel  the  prosecution  to  elect  upon 
which  count  it  will  proceed. 

2.  Id.— Sufficiency  of  Indictment— Rev.  Stat.  U.  S.,  Sec.  5515, 
Construed. — In  an  indictment,  under  section  5515,  Revised  Statutes 
of  the  United  States,  making  it  an  offense,  among  other  things,  to  neg- 
lect or  refuse  to  make  and  return  the  certificate  of  election  as  required 
by  law,  or  to  refuse  to  perform  any  other  duty  required  by  this  sec- 
tion or  any  other  section  of  the  statute,  it  is  sufficient  to  allege  the 
duty  imposed,  its  undertaking,  and  the  intentional  refusal  of  the 
accused  to  perform  it.  Allegations,  in  such  indioLment,  that  the  acts 
charged  were  willfully  and  maliciously  done,  are  mere  surplusage, 
and  unnecessary. — United  States  v.  Vigil,  296. 

MURDER.    See  Criminal  Law,  1,  13,  18,  22,  24. 

NEW  TRIAL.    See  Criminal  Law,  13,  22,  32;  Selung  Liquok  on  Sun- 
day, 2;  Writ  of  Error,  1. 

NULLA  BONA,  RETURN  OP.    See  Assumpsit,  3. 
PARTIES.    See  Judgment  Creditor,  2. 
PARTNERSHIP. 

1.  Legal  Effect  of  Assignment  of  Interest  In.— An  assignment 
by  a  partner  of  his  interest  in  the  firm  dissolves  the  part- 
nership, but  does  not  make  the  assignee  a  copartner,  or  tenant  in 
common  in  the  property,  with  the  other  partners.  The  extent  of 
such  assignment  is  an  interest  in  the  surplus,  if  any,  which  may 
remain  after  the  payment  of  the  partnership  debts,  and  the  settle- 
ment of  accounts  between  the  partners. 

2.  Id.— Accounting — Bill  in  Equity— Parties.— In  a  suit,  by  bill  in 
equity,  by  the  assignee  of  a  deceased  partner  for  an  accounting, 
against  the  surviving  partners  and  representatives  of  other  deceased 
partners,  the  administrator  of  the  assignor  is  a  necessary  party, 
without  whom  the  bill  is  fatally  defective,  and  the  action  can  not  be 
maintained. 

3.  Id. — Assignment — Sanity  of  Assignor — Finding  of  Master.— The 
failure  of  the  master,  in  snch  suit,  to  make  a  finding  on  the  issue  of 
the  sanity  of  the  assignor  at  the  time  of  making  the  assignment  to 
the  complainant,  was  equivalent  to  finding  that  issue  in  favor  of  the 
assignee,  and  not,  therefore,  error  of  which  the  assignee  could  com- 
plain. 

4.  Id.— Fraud— Failure  op  Proof — Dismissal  of  Bill. — Where,  in 
such  suit,  the  evidence  furnished  no  basis  upon  which  an  equitable 
adjustment  of  the  partnership  business  could  be  made,  and  the  claim 
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of  complainant  was  attempted  to  be  made  out  by  va^e  imputations 
of  fraud  on  the  part  of  the  other  partners,  resting  upon  mere  conject- 
ure, without  any  evidence  of  actual  fraud,  the  bill  was  properly  dis- 
missed.— De  Manderfield  v.  Field  et  al.,  17. 

PATENT.    See  Public  Lands,  1 ;  Spanish  Land  Grant. 

PLEADINGS.    See  Criminal  Law,  37,   38,  39;   Promissory  Note,  4; 
Public  Office,  3;  Trespass  De  Bonis  Asportatis,  1. 

PRACTICE  ACT,  1891.    See  Judgment  Nil  Dicit. 

PRESUMPTION.    See  Assignment,  Deed  of;  Bill  of  Discovert,  1,  2; 
Public  Office,  4. 

PROHIBITION,  WRIT  OF. 

1.  Pow^er  of  Supreme  Court  to  Issue — Validity  of  Section  2006, 
CoMP.  Laws,  1884. — It  was  not  the  intention  of  congress  by  section 
1912  of  the  Revised  Statutes  of  the  United  States,  providing  that, 
"The  supreme  and  district  courts  of  each  territory,  and  the  respective 
judges  thereof,  except  for  Idaho  and  Montana,  may  grant  writs  of 
habeas  corpus  in  all  cases  in  which  the  same  are  grantable  By  the 
judges  of  the  United  States  in  the  district  of  Columbia,"  to  limit  the 
original  jurisdiction  of  the  supreme  court  of  this  territory  to  such 
writs,  but  rather  to  prevent  any  territorial  legislation  which  might 
deprive  this  court  of  the  power  to  issue  the  writ.  Even  though  the 
original  jurisdiction  of  this  court  were  limited,  by  said  section,  to 
writs  of  habeas  corpus,  section  2006,  Compiled  Laws,  authorizing  the 
court  to  issue  writs  of  prohibition,  is  not  in  conflict  therewith,  the 
granting  of  writs  of  prohibition  being  the  exercise  of  an  appellate 
rather  than  an  original  power. 

2.  Id. — Issuance  op  Preliminary  Writ  by  Judge  op  Supreme  Court 
IN  Vacation. — Nor  is  section  2006,  Compiled  Laws,  providing  that  a 
judge  of  the  supreme  court  may  issue  a  preliminary  writ  of  prohibi- 
tion in  vacation,  in  conflict  with  the  act  of  congress  declaring  that 
three  judges  of  such  court  shall  constitute  a  quorum. 

3.  Id.— Plea  to  Jurisdiction  of  Inferior  Court  Not  Necessary, 
When.—  Where  the  court  below  had  no  jurisdiction  of  the  original 
subject-matter,  it  is  not  necessary  to  plead  to  its  jurisdiction  as  a 
foundation  for  the  writ  of  prohibition. 

4.  Id.— Issuance  op  Writ  to  District  Court— Superintending  Con- 
trol op  Supreme  Court. — The  supreme  court  of  this  territory  is  a 
superintending,  appellate  court,  and  may  in  the  exercise  of  its  rela- 
tive powers  as  such,  issue  writs  of  prohibition  to  the  district  courts  of 
the  territory,  which,  though  not  "technically"  so,  are  "relatively" 
inferior  courts. 

5.  Id. — Power  op  Associate  Justice  op  Supreme  Court  to  Issue  Writ 
TO  Another  Associate  Justice. — Section  2006,  Compiled  Laws,  con- 
ferring upon  an  associate  justice  of  the  supreme  court  the  power  to 
issue  a  writ  of  prohibition  in  vacation  to  another  associate  justice, 
sitting  as  a  judge  of  the  district  court,  is  not  only  constitutional,  but 
operative  in  its  broad  sense,  since,  by  the  terms  of  the  statute,  there 
is  no  attempt  to  exclude  any  court  from  the  operation  of  the  writ. 
It  acts  only  as  a  preservative  of  tiie  status  quo,  and  is  not  finally  dis- 
posed of  until  term  time,  by  a  quorum  of  the  full  bench  in  open  court, 
and  will  go  to  a  district  court  of  the  territory  under  the  relative  super- 
intending, appellate  power  of  the  supreme  court. 
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6.  Id. — Power  op  Supreme  Court  Judge  to  Issue  Writ  to  Board  or 
Quasi  Judicial  Tribunal. — The  preliminary  writ  of  prohibition  may 
also  be  issned  by  a  judge  of  the  supreme  court  of  the  territory  in 
vacation  to  a  board  or  officer  exercising  judicial  or  quasi  judicial 
functions. 

7.  Id. — Issue  op  Preliminary  Writ  op  Prohibition  by  Single  Judges 

OP  Supreme  Court  in  Vacation  to  District  Court,  and  Board  op 
County  Commissioners. — On  application  to  make  absolute  and  final 
two  preliminary  writs  of*prohibition  issued  during  vacation  by  two  of 
the  judges  of  the  supreme  court  respectively,  and  made  returnable  to 
the  regular  term  of  the  court, — one  to  restrain  the  board  of  county 
commissioners  of  Santa  Fe  county  from  ousting  the  petitioner  from 
the  office  of  sheriff  of  said  county,  on  the  ground  that  they  had  no 
jurisdiction  in  the  premises  by  reason  of  the  repeal  of  the  statute 
under  which  they  claimed  to  be  acting;  and  the  other  to  restrain  the 
district  court  of  the  First  judicial  district,  sitting  for  the  trial  of 
causes  arising  under  the  laws  of  the  United  States,  from  proceeding 
with  a  certain  cause  upon  said  docket,  the  petitioner  relating  that 
said  cause  originated  in  the  coui-t  sitting  in  Santa  Fe  county  for  the 
trial  of  causes  arising  under  the  laws  of  the  territory  of  New  Mexico, 
the  amici  curiae  contending  (no  return  being  made  to  either  writ) 
that,  granting  the  power  to  issue  the  preliminary  writ,  and  that  it 
would  go  either  to  the  district  court  or  to  the  board  of  county  com- 
missioners, the  writ  was  improvidently  issued, — Held:  The  prelimi- 
nary writ  of  prohibition  issued  providently  in  both  causes,  and  should 
be  made  absolute  in  each. — Lincoln-Lucky  &  L.  Min.  Co.  v.  District 
Court,  486. 

PROMISSORY  NOTE. 

1.  Plea  op  Limitation — Parol  Promise  of  Payment — Construction 
op  Statutes. — In  a  suit  on  a  promissory  note,  to  which  defendant 
pleaded  non  assumpsit,  and  the  six  year  statute  of  limitation,  where 
there  was  evidence  tending  to  show  a  parol  promise,  by  defendant,  to 
pay  the  note,  made  before  the  expiration  of  the  period  of  limitation, — 
Held:  Section  1873  of  the  statute,  providing  that  "causes  of  action 
founded  on  contract  shall  be  revived  by  an  admission  that  the  debt 
is  unpaid,  as  well  as  by  a  promise  to  pay  the  same ;  but  such  admis- 
sion or  new  promise  must  be  in  writing,  signed  by  the  party  to  be 
charged  therewith,"  applies  to  acknowledgments  and  new  promises 
made  during  and  subsequent  to  the  running  of  the  period  of  limita- 
tion, and  evidence  tending  to  show  a  parol  promise  of  payment, 
made  before  the  expiration  of  the  six  year  period  of  limitation,  is  not 
available  as  a  new  promise. 

2.  Id. — ^NoN  Assumpsit  Infra  Sex  Annos,  Etc. — Replication — Plead- 
ings.— In  such  action,  where  defendant  pleaded  ''non  assumpsit  infra 
sex  annos,''  etc.,  instead  of  "non  accrevit,"  etc.,  to  which  plaintiff 
might  have  successfully  demurred,  but  instead  thereof  replied,  the 
replication  filed  and  issue  joined  thereon  cured  the  defect,  and  the 
court,  instead  of  instructing  the  jury  to  find  for  the  plaintiff,  should 
have  instructed  for  the  defendant. — Bullard  v.  Lopez,  561. 

3.  Id. — ^Limitation— Plea,  Non  Assumpsit  Infra  Sex  Annos,  Suffi- 
ciency OF — Replication. — In  a  suit  on  a  promissory  note  maturing  at 
a  future  date,  where  the  plea  was  non  assumpsit  infra  sex  annos, 
when  it  should  have  been  actio  non  accrevit  infra  sex  annos,  and 
plaintiff,  instead  of  demurring  thereto,  as  he  might  successfully  have 
done,  replied  a  new  promise,  and  issue  was  joined  thereon,  and  the 
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parties  went  to  trial  as  though  the  proper  plea  had  been  made,  and 
all  the  evidence  was  directed  to  the  issue  thus  raised,  the  plea 
became  sufficient  to  enable  defendant  to  rely  on  the  statute  as  a  bar, 
plaintiff's  action  not  having  accrued  within  six  years  before  the 
commencement  of  his  suit. — Bullard  v.  Lopez,  624. 

4.  Id. — Op  Corporation,  Executed  by  Treasurer — Assumpsit— Plea — 
Denial  op  Execution  or  Authority  to  Execute — ^Verification. 
In  a  suit  against  a  corporation  in  assumpsit  on  a  promissory  note, 
purporting  on  its  face  to  be  the  obligation  of  the  company  executed 
by  its  treasurer,  where  the  defendant  pleaded  it  had  neither  executed 
the  note  nor  authorized  any  one  to  execute  it  in  its  behalf,  which  was 
verified  by  the  affidavit  of  its  president,  such  plea  so  verified  consti- 
tuted a  denial  under  oath  contemplated  by  section  1922,  Compiled 
Laws,  enabling  either  party  to  a  suit  to  take  as  admitted  by  the 
other  party  the  genuineness  and  due  execution  of  any  written  instru- 
ment referred  to  in  a  pleading,  where  such  instrument  or  copy 
thereof  is  attached  to  or  incorporated  in  such  pleading,  unless  in 
another  pleading  or  writing,  filed  in  the  case,  the  opposite  party 
denies  the  same  under  oath ;  and  it  was  error  to  strike  out  such  plea 
on  the  ground  that  it  was  applicable  only  to  instruments  under  seal. 
In  Luna  v.  Mohr,  3  N.  M.  (Gil.)  63,  this  court  held  that  such  plea 
was  applicable  only  to  such  instruments.  But  there  is  no  reference 
in  that  opinion  to  section  1922,  supra,  and  it  does  not  appear  whether 
said  section,  enacted  in  1882,  was  in  force  at  the  time  of  the  filing  of 
the  plea  of  non  est  factum  in  that  case. 

5.  Id. — Corporation,  Authority  op  Treasurer  to  Execute  Negoti- 
able Paper  in  Name  of. — The  treasurer  of  a  corporation  is  not  such 
an  officer  as  is  vested  with  an  implied  power  to  execute  negotiable 
paper  in  its  name. 

6.  Id. — ^Evidence,  Admissibility  of. — In  such  action,  where  it  appeared 
that  the  treasurer  of  the  defendant  company  had  no  authority  to  exe- 
cute or  discount  paper,  evidence  that  that  was  his  first  attempted 
exercise  of  authority  to  execute  and  discount  its  note  was  admissiblei 
and  should  have  been  permitted  to  go  to  the  jury. 

7.  Id. — Bona  Fide  Holder. — Where,  in  such  action,  it  appeared  that 
the  note  sued  on  was  executed  without  authority  by  the  treasurer  of 
the  defendant  company,  who  was  also  the  president  of  the  plaintiff 
bank,  in  consideration  of  the  transfer  to  his  personal  account  of  an 
acceptance  of  a  third  party,  given  as  collateral  security  for  a  loan, 
and  that  the  said  president,  assuming  to  act  for  the  discount  com- 
mittee of  the  bank,  discounted  said  note  and  credited  it  on  the 
acceptance, — the  bank  was  not  a  holder  for  value  without  notice. 
—Oak  Grove  &  S.  V.  C.  Co.  v.  First  Nat.  Bank  of  Doming,  660. 

PUBLIC  LANDS. 

1.  Grant  to  Railroad  —  Forfeiture  —  Validity  op  "Forfeiture 
Act"  of  Congress  of  July  6,  1886 — ^Grant  op  Authority  to 
Mortgage  After  Breach  of  Conditkjn — Patent — ^Ejectment. — 
In  an  action  of  ejectment,  by  a  railroad  company,  for  the  recovery 
of  land,  claimed  by  plaintiff  under  an  act  of  congress  of  July 
27,  1866,  incorporating  it,  and  granting  it  certain  lands  on  cer- 
tain conditions  therein  prescribed,  for  breach  of  which  the  United 
States  reserved  the  right  to  do  "all  acts  and  things  which  may  be 
needful  and  necessary  to  insure  a  speedy  completion  of  the  said 
road/'  and  also  under  an  act  of  congress  of  April  20,  1871,  giving  it 


Public  Office.  •  709 

PUBLIC  LANDS.     Continued. 

the  power  to  mortgage  its  property  anu  franohises,  and  held  by 
defendant  under  a  claim  of  title  derived  through  a  patent  from  the 
United  States  of  date  of  December  10,  1891,  and  under  an  aet  of 
congress  of  July  6, 1886,  declaring  a  forfeiture  of  said  land  for  failure 
of  plaintiff  to  comply  with  the  conditions  imposed  by  the  granting 
aet  of  1866;  plaintiff  claiming  that  the  provisions  of  the  mortgage 
act  of  1871  showed  it  was  not  the  intention  of  congress  to  reserve 
the  power  to  forfeit  in  the  act  of  1866,  that  the  mortgage  act  created 
a  new  contract,  extending  the  term  within  which  it  was  to  complete 
the  construction  of  its  road,  and  that,  under  its  provisions,  contracts 
had  been  made  which  were  violated  by  the  "Forfeiture  Act"  of  1886; 
and  defendant  contending  that  the  act  of  1886  was  constitutional  and 
legal,  congress  having  expressly  reserved  the  power  to  forfeit  in  sec- 
tion 9  of  the  act  of  1866;  that  that  power  existed  even  if  no  such 
reservation  was  intended  to  be  made ;  and  that  the  purpose  of  the 
mortgage  act  was  only  to  remove  all  doubt  as  to  the  right  to  mort- 
gage, and  thus  to  aid  the  company  in  obtaining  funds  to  construct 
its  road;  that  the  mortgagees  took  only  such  title  as  the  company 
had,  under  the  granting  act  subject  to  the  right  of  the  United  States 
to  forfeit ;  and  that  their  rights  and  equities  were  not  before  the 
coHrt  for  its  consideration, — Held:  Congress  had  the  power  to  pass 
the  act  of  July  6,  1886,  declaring  a  foi'feiture  of  the  unearned  lands, 
for  breach  of  the  conditions  imposed  by  the  granting  aet  of  July 
27,  1866. 

2.  It  was  not  the  intention  of  congress,  by  the  mortgage  act  of  1871,  to 
extend  the  time  within  which  the  defendant  company  might  com- 
plete its  road.  The  purpose  of  that  act  was  only  to  declare  the  right 
of  the  company  to  mortgage  its  property,  including  the  lands,  and  as 
an  assurance  to  capitalists,  or  those  who  might  invest  in  its  bonds,  that 
no  advantage  would  be  taken  of  the  breach  theretofore  suffered. 
—Atlantic  &  Pac.  R'y  Co.  v.  Mingus,  360. 

PUBLIC  OFFICE. 

1.  Removal  op  Sheriff  by  Governor,  and  Appointment  to  Fill 
Vacancy— Mandamus  by  Appointee  to  Compel  Delivery  op  Books, 
etc.,  op  Sheriff's  Office — Answer — Estoppel. — In  a  proceeding  by 
mandamus,  by  one  claiming  to  be  sheriff  and  ex-officio  collector  of 
Santa  Fe  county,  under  an  appointment  by  the  governor,  to  fill  a 
vacancy  created  by  the  removal  of  the  defendant  from  said  office  by 
the  governor,  pursuant  to  authority  vested  in  him  under  section  27, 
chapter  25,  of  the  Session  Laws  of  1891,  to  compel  the  defendant  to 
turn  over  to  the  petitioner  all  books,  papers,  property,  and  prisoners 
pertaining  to  said  office,  where  it  appeared  from  respondents  answer 
that  he  had  obtained  an  order  from  the  district  court  of  said  county, 
in  the  nature  of  quo  warranto,  upon  the  petitioner,  to  determine  the 
title  to  said  office,  it  was  an  admission,  by  the  respondent,  that  he 
had  been  deprived  of  the  possession  of  said  office  by  the  order  of  the 
governor, and  that  the  possession  was  in  the  petitioner,  by  that  ap- 
pointment, at  the  time  of  the  institution  of  the  proceeding  by  quo 
warranto ;  and  respondent  was  precluded  thereby  from  denying  said 
possession,  and  endeavoring  to  determine  said  title  in  such  mandamus 
proceeding. 

2.  Id.  —  Prima  Facie  Title — Withholding  Property  op  Office 
from  De  Facto  Officer  by  Former  Occupant — Remedy. — ^Manda- 
mus ia  the  proper  remedy  against  the  former  occupant  of  an  office  by 
ft  de  facto  officer  having  a  prima  facie  right  to  obtain  possession  of 
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the  property  of  the  office ;  and  a  pretended  retention  of  the  office  by 
such  former  occupant  will  not  justify  him  in  withholding  such  prop- 
erty, to  compel  such  officer  possessing  the  prima  facie  title  to  resort 
to  a  proceeding  in  the  nature  of  quo  warranto. 

3.  Id. — Mandamus— Issues  op  Law— Pleadings. — The  legal  title  to  the 
office  not  being  involved  in  the  proceeding  by  mandamus,  issues  of 
law  upon  which  the  title  to  office  depends  can  not  be  determined  in 
such  proceeding.  The  return  of  respondent  to  the  alternative  writ 
must  be  limited  to  the  denial  of  the  statements  of  alleged  facts  con- 
tained therein,  and  traverses  in  pleadings  can  not  properly  create 
other  issues  than  those  of  fact.  Nor  can  conclusions  of  law  resulting 
from  such  statements  in  the  alternative  writ  be  controverted  by 
respondent  in  his  answer.     Compiled  Laws,  1884,  sec.  2000. 

4.  Id. — Power  of  Governor  to  Eemove  Sheriff,  and  Appoint  pis 
Successor — Mandamus  —  Presumption. — In  such  proceeding,  the 
conclusive  presumption  is  that  the  governor  acted  within  the  limits  of 
the  authority  vested  in  him  by  section  27,  chapter  25,  Session  Laws, 
1891.  That  he  was  authorized  by  this  section  of  the  statute,  under 
which  he  acted,  to  remove  for  causes  therein  specified,  and  to  fill  the 
vacancy  by  appointment,  and  issue  his  commission  to  the  appointee, 
and  that  the  respondent  ceased  to  be  sheriff,  and  the  petitioner  be* 
came  prima  facie,  such  officer,  by  the  executive  order,  are  equally 
conclusive  presumptions  of  law  in  such  proceeding,  and  can  not  be 
controverted,  except  in  a  proceeding  in  the  nature  of  quo  warranto 
to  contest  the  legal  title  to  the  office. 

5.  Id. — Appointment  op  Sheriff  by  Governor,  Takes  Effect  When — 
Legal  Effect  of  Appointment.— An  appointment  to  the  office  of 
sheriff  by  the  governor  is  complete  on  the  deliveiT*  of  the  commission, 
and  gives  the  appointee  prima  facie  title  thereto. 

G.  Id. — Removal  op  Sheriff  by  Governor— Notice  of  Default.— A 
prior  notice  of  default  is  not  necessary  to  the  removal  by  the  gov- 
ernor of  the  sheriff  for  a  shortage  in  his  accounts,  under  section  27  of 
the  statute.  That  section  is  mandatory,  and  directs  summary  action 
by  the  executive;  and  such  action  is  not  judicial,  and  does  not  re- 
quire due  process  of  law. 

7.  Id. — Mandamus — Previous  Demand  for  Books,  Etc. — In  such  pro- 
ceeding where  it  appeared  conclusively  from  the  conduct  of  the  re- 
spondent that  a  demand  for  the  books,  and  other  property  of  the  of- 
fice, would  have  been  met  with  a  refusal,  no  previous  demand  was 
necessary. — Conklin  v.  Cunningham,  445. 

EAPE.    See  Criminal  Law,  6. 

RECEIVERS. 

1.  Power  and  Authority  of— Claim  for  Services. — A  receiver,  placed 
in  charge  of  the  property  and  effects  of  a  store,  pending  litigation  in 
reference  thereto,  being  an  officer  of  the  court  in  whose  custody  such 
property  and  effects  are  while  under  his  control,  has  no  right,  in  the 
absence  of  express  authority,  from  the  court,  or  any  showing  that  the 
cliaracter  of  the  business  was  such  as  to  imperatively  demand  it,  to 
open  and  continue  the  business  of  the  store,  and  an  office  in  connec- 
tion therewith,  and  pay  rent,  clerk  hire,  etc.,  and  a  claim  presented 
by  him  for  such  rent,  services;  etc.,  will  be  properly  refused. 
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2.  Id. — Attorney's  Fees. — While  a  receiver  may,  under  certain  cir- 
camstances,  employ  counsel  to  advise  him,  yet,  if  he  does  so,  he  must 
be  able  to  show  a  necessity  for  such  employment,  or  a  claim  for  at- 
torneys' fees  for  such  services  will  not  be  allowed. — Terry  v.  Martin, 
54. 

REFERENCE  TO' MASTER.    See  Assignment,  Deed  of;  Bill  of  Dis- 
covery, 1. 

RES  GESTAE.     See  Criminal  Law,  23. 

SELLING  LIQUORS  ON  SUNDAY. 

1.  Construction  of  statutes. — Any  person  selling  liquors  on  Sunday 
is  engaged  "in  labor"  within  the  meaning  of  chapter  24,  Laws,  1887, 
amending  section  933,  Compiled  Laws,  1884,  notwithstanding  the 
omission  of  the  words,  "selling  ♦  ♦  *  or  liquors,  or  any  other  kind 
of  property,"  in  the  amended  act,  and  leaving  in  that  act  the  words, 
''or  engaged  in  any  labor,  except  works  of  necessity,  charity  or  mer- 
cy." There  is  no  sufficient  reason  for  holding  that  the  legislature 
intended,  by  omitting  a  clause,  to  enact  affirmatively  the  thing 
which  the  clause  had  prohibited. — Cortesy  v.  Territory,  89. 

2.  Id.— Test  Case— Waiver  of  Arraignment,  and  Pleas  of  Gijiltt, 
Motion  to  Set  Aside— Arrest  of  Judgment— New  Trial— Im- 
peachment of  Record  . — Where  the  defendant  and  others,  indicted 
for  unlawfully  selling  liquors  on  Sunday,  raised  a  fund  to  employ 
counsel  to  defend  them,  and  test  the  validity  of  the  Sunday  law, 
and  the  record  showed  that  the  defendants,  by  their  counsel  so 
employed,  waived  arrraignment,  and  all  but  one  entered  pleas  of 
guilty,  and  that,  by  consent,  judgments  were  stayed  until  the  next 
term,  and,  by  agreement,  one  case  wus  selected,  of  the  one  against 
whom  the  plea  of  guilty  had  not  been  entered,  as  a  test  case,  and, 
on  a  decision  adverse  to  the  defendant  therein,  appealed  to  this 
court,  and  affirmed  (Cortesy  v.  Territory,  6  N.  M.  682);  that  the 
appellant  here  and  defendant  below  rested  on  that  plea  for  one  year 
awaiting  the  decision  of  this  court  in  said  case ;  and  that,  at  the  next 
term  of  the  court  below,  and  after  such  decision,  appeared  by  differ- 
ent counsel,  and  moved  the  court  to  set  aside  the  plea  of  guilty 
entered  against  him,  on  the  ground  that  he  had  never  been  arraigned, 
and  had  never  personally  entered  such  plea,  nor  authorized  anyone 
to  enter  it  for  him;  and,  upon  the  court's  denying  his  motion, 
defendant  moved  in  arrest  of  judgment,  and  for  new  trial,  which 
were  also  denied,  after  a  full  hearing  by  the  court  upon  the  record 
and  the  affidavits  of  the  parties,— Held:  The  order  of  the  court 
below,  made  after  the  decision  in  the  test  case,  upon  the  record  and 
aMdavits  of  the  parties,  should  not  be  disturbed.  If  the  appellant 
ha.4  been  injured  by  the  conduct  of  his  counsel,  employed  to  defend 
him  in  said  case,  he  must  seek  other  redress  than  an  impeachment 
of  the  judicial  record  of  the  trial  court  on  ex  parte  affidavits. 
— Territory  v.  Cook,  248. 

SPANISH  LAND  GRANT. 

1.  Homestead  Patent— Title — ^Evidence. — In  an  action  of  ejectment 
for  the  recovery  of  land  claimed  by  plaintiff  under  a  homestead 
patent  from  the  United  States,  and  held  adversely  by  defendant 
under  a  claim  of  grant  from  Spain  made  prior  to  1750,  but 
not  confirmed  by  congress,  or   by  any  tribunal  authorized  by  con- 
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gress  to  examine  into  and  determine  the  validitj  of  suoh  titles  iir 
New  Mexico,  the  patent  will  prevail,  although  the  holder  under  such 
grant  has  a  perfect  title  from  the  original  grantee,  and  papers 
offered  in  evidence  tending  to  establish  suoh  title  were  properly 
rejected. 

2.  Id. — Homestead  Entry — Final  Proof— Evidence.— In  such  action, 
whore  it  appeared  the  homestead  entry  was  made  in  1882,  and  final 
proof  was  made  therein  in  1883,  evidence  offered  by  defendants  to 
prove  the  presentation  of  their  claim  to  the  surveyor  general  of  New 
Mexico  in  1887  was  also  properly  rejected,  although  the  homestead 
patent  was  hot  issued  until  after  that  date.  The  patent  being 
founded  upon  and  relating  back  to  the  entry,  the  land  was  segregated 
previous   to  the  presentation  of  defendants'  claim,   and  such  pre- 

»  sentation  was  of  no  value  prior  to  confirmation. 

3.  Id. — Validity  op  Patent — Inadmissibility  op   Collateral  Evi- 
4  dence  to  Attack. — Nor  was  it  error,  in  such  case,  to  refuse  to  admit 

evidence  offered  by  defendants  to  show  that  when  plaintiff  entered 

upon  the  patented  land  embraced  in  her  homestead  she  knew  that 

--^  said  land  was  claimed  by  defendants  as  a  part  of  the  Spanish  grant. 

The  plaiutiff,  holding  under  the  patent,  had  a  superior  right  of  pos- 
session vested  in  her  thereby,  and  the  patent,  being  valid  on  its  face, 
was  not  subject  to  collateral  attack. 

4.  Id. — Jurisdiction— Patent — Conclusive  Evidence  op  Conveyance. 
In  such  action  the  district  court  had  no  power  to  take  cognizance  of 
the  title  claimed  under  the  Spanish  grant ;  that  power  was  expressly 
reserved  to  congress  by  the  act  of  July  22,  1854,  and  subsequently  to 
the  court  of  private  claims  b/  the  act  of  March  3,  1891,  and  the  land 
in  controversy  being  part  of  the  territory  ceded  to  the  United  States 
by  the  treaty  of  cession,  of  which  the  court  took  notice,  the  patent 
was  conclusive  evidence  of  the  proper  conveyance  of  the  land,  and 
that  the  United  States  was  the  righful  owner  of  the  same  when  the 
patent  was  issued. 

5.  Id. — Improvements — Evidence. — The  defendants  had  no  right,  in  such 
case,  to  recover  the  value  of  the  improvements  made  by  them  upon 
the  land  in  controversy,  as  claimed  under  section  258J,  Compiled 
Laws.  That  section  of  the  statute  was  not  intended  to  be  available 
in  behalf  of  one  wrongfully  in  possession.  Moreover,  the  land  em- 
braced in  the  homestead  patent  must  be  considered  as  part  of  the 
public  lands  of  the  United  States,  and  the  power  of  congress  to  dis- 
pose of  the  public  domain  can  not  be  interfered  with  by  any  state  or 

I  territorial  legislation,  nor  can  such  legislation  deprive  the  grantee  of 

the  possession  and  enjoyment  of  the  property  granted.  The  court 
did  not,  therefore,  err  in  excluding  evidence  of  the  value  of  the  land 
in  question  and  the  improvements  made  thereon. — Chavez  v.  Chavez 
de  Sanchez,  58. 

TAXATION  OF  COSTS.    See  Estate  op  Deceased  Person,  4. 

TITLE.     See  Ejectment,  3;  Spanish  Land  Grant,  1. 

TRESPASS  DE  BONIS  ASPORTATIS. 

1.  Pleas,  General  Issue,  Justification  and  License — Mitioatiomop 
Damages — Evidence— I kstkuctions. — In  an  action  for  damages  for 
the  wrongful  taking  a  way  of  plaintiff's  sheep,  which  had  become 
intermingled  with  defendant's  sheep,  where  the  defendant  pleaded 
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the  general  issue,  and  by  special  pleas  of  justification  and  license; 
and  there  was  evidence  offered  to  sustain  these  pleas ;  that  defend- 
ant had  driven  the  sheep  away  to  separate  them,  and  shear  his 
own ;  that  plaintiff  was  only  a  special  owner,  and  had  been  notified 
of  the  taking  away  of  the  sheep,  but  made  no  attempt  to  regain  them, 
and  refused  to  have  anything  to  do  with  them ;  but  that  the  general 
owner  did  demand  tnem,  through  his  agent,  and  received,  one  thou- 
sand, two  hundred  and  seventy-four  head,  and  some  lambs,  which 
were  credited  to  the  plaintiff, — ^the  matter  ought  to  have  been  sub- 
mitted to  the  jury  under  proper  instructions. 

2.  In  such  case,  evidence  in  mitigation  of  damages  was  admissible  not 
only  under  the  special  pleas,  but  also  under  the  general  issue,  and 
the  court  erred  in  failing  to  instruct  the  jury  on  that  question  upon 
such  evidence. — Huning  v.  Chaves,  125. 

TRESPASS  ON  CASE. 

1.  Id. — Liability  op  Railroad  fob  Negligence  op  Fellow  Serv- 
ants—  Vice-Principals — Evidence. — In  an  action  of  trespass  on 
the  case,  by  a  section  hand  against  a  railroad  company  to  recover 
damages  for  personal  injuries  caused  him  by  its  negligence,  where 
it  appeared  from  the  evidence  that  the  plaintiff  with  the  fore- 
man of  the  section  gang  and  another  laborer  were  going  to  their 
work  earlier  than  usual,  on  a  hand  car,  of  their  own  volition,  to  aid 
in  repairing  the  railway;  that  plaintiff  took  his  position  upon  the  hand 
car  in  such  way  as  to  have  his  face  lookihg  south,  but  was  ordered 
by  the  foreman  to  turn  and*  look  north,  who  said,  on  a  remark  of  the 
third  man  on  the  car  that  a  train  was  coming  out  of  Albuquerque, 
that  he  would  look  out  for  trains;  that  there  was  upon  the  line  of  the 
defendant's  road,  at  the  time  of  the  accident,  a  work  train  engaged  in 
repairing  the  road,  under  the  management  and  control  of  a  conductor 
and  engineer,  upon  which  was  a  roadm aster,  who  had  control  of  the 
line  of  the  road  where  the  accident  occurred;  that  the  work  train, 
shortly  after  the  hand  car  left  the  station,  also  left  Albuquerque  for 
the  north,  and  overtook  the  hand  car,  running  into  it,  knocking  it 
from  the  track,  and  seriously  injuring  the  plaintiff;  that  the  work 
train  was  running  on  telegraphic  orders  that  * 'every  man  at  work  on 
the  track  must  bear  in  mind  that,  in  operating  the  road  under  tele- 
graph orders,  a  train  may  pass  at  any  moment,"  as  to  which  there 
was  no  intimation  of  negligence,  and  of  which  the  foreman  on  the 
hand  car  knew,  if  not  the  plaintiff;  that  the  foreman  hired  the  sec- 
tion men,  directed  when  they  ought  to  be  discharged,  and  where 
they  should  work  upon  the  section,  and  that  he  worked  in  the  same 
way  as  did  the  men,  and  had  nothing  to  do  with  paying  them, — Held: 
That  the  plaintiff,  and  foreman  of  the  section  men,  and  the  conduc- 
tor and  engineer  of  the  work  train,  were  fellow  sei-vants.  for  whose 
negligence  the  defendant  was  not  responsible,  and  could  not  be  held, 
the  evidence  not  showing  any  neprligence  of  a  superior  servant  con- 
trolling their  operations  upon  the  work  train  and  hand  car,  or  either. 
—Atchison,  Topeka  &  S.  P.  R'y  Co.  v.  Martin,  158. 

2.  Id. — ^Assignment  op  Overruling  Motion  for  New  Trial  as  Error. 
A  motion  for  new  trial  is  addressed  to  the  sound  discretion  of  the 
trial  court,  and  when  the  only  assignment  of  error  is  the  overruling 
of  such  motion,  the  writ  of  error  will  be  dismissed. — Buntz  v. 
Luoero,  219. 
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3.  Id. — Failure  to  Take  Exceptions  Below,  Effect  op— Record. — 
On  appeal  or  writ  of  error,  the  appellate  court  will  consider  only  such 
questions  as  were  raised  below,  and  passed  upon  by  the  trial  court, 
and  where  the  record  does  not  show  that  a  demurrer  was  filed  to  any 
of  the  pleadings,  nor  that  there  were  any  exceptions  taken  to  the 
rulings  at  the  trial,  nor  any  motion  made  for  a  new  trial,  nothing  is 
presented  for  review. — Perez  v.  Barber,  223. 

TRIAL  BY  JURY.    See  Constitutional  Law. 

VERDICT.    See  Constitutional  Law;  Criminal  Law,  17,  21,  22. 

WAIVER  OF  JURY,  AND  FINDING  BY  COURT. 

Review  on  Appeal — Construction  op  Statutes. — It  was  not  the  inten- 
tion of  the  territorial  legislature,  by  the  Act  of  January  5,  J  889, 
section  4,  providing-  that  in  cases  where  a  jury  has  been  waived, 
and  the  cause  tried  by  the  court,  ''the  svpreme  court,"  "shall  review 
said  cause,  in  the  same  manner,  and  to  the  same  extent,  as  if  it  had 
been  tried  by  a  jury,"  that  the  supreme  court  should  pass  upon  the 
weight  of  the  evidence  introduced  in  the  ooart  below,  but  upon  the 
sufficiency  of  the  facts  as  found  to  support  the  conclusions  of  law. 
— ^Lynch  v.  Grayson,  26. 

Devise,  Payable  on  Becoming  op  "Legal  Age" — Construction  op 
Statutes. — Where  a  testator,  in  his  last  will  and  testament,  devised 
the  residue  of  his  estate  to  his  executors,  named  in  the  will,  in  trust 
for  the  education  and  maintenance  of  his  two  minor  children,  and  ■ 

directed  that  "as  and  when  they  become  of  legal  age,  the  share  of  |^ 

each  shall  be  turned  over  to  them,  and  if  either  of  said  children  shall 
die  before  becoming  of  age,  the  share  of  such  deceased  child  shall  go  ; 

to  the  survivor,"  such  devisees,  in  the  absence  of  any  statute  pro- 
viding otherwise,  are  not  entitled  to  their  respective  shares  on  marry- 
ing before  arriving  at  the  age  of  twenty-one  ynars.  Section  1024,  | 
Compiled  Laws,  1884,  providing  that  "the  guardianship  over  men 
and  women  shall  cease  with  their  marriage,"  refers  to  their  personal 
control ;  it  does  not  mean  to  declare  them  of  legal  age. — Montayo  v.  | 
Miller,  289.  ^ 

WRIT  OF  ERROR. 

1.  Or  Appeal,  Which — Practice  Act,  1891,  Validity  op. — By  the 
practice  act  of  1891,  it  was  clearly  the  intention  of  the  territorial 
legislature  that  common  law  causes  should  be  reviewed  by  writ  of 
error,  and  not  by  appeal ;  and  this  act  is  not  in  conflict  with  either 
the  organic  act  or  subsequent  acts  of  congress. 

2.  Id. — Supersedeas— Filing  and  Approval  of  Bond,  Sufficienot  op. 

Where  a  bond  was  filed  in  the  court  below  within  the  proper  time,  ^ 

and  approved  by  the  judge  of  that  court,  but  not  indoraed  "approved" 
by  the  clerk  of  the  supreme  court  until  ninety-two  days  after  the 
judgment,  it  was  a  substantial  compliance  with  the  statute,  though  -i| 

the  correct  practice  would  be  to  file  the  bond,  and  have  it  approved, 
and  writ  of  supersedeas  issued,  within  ninety  days  after  judgment. 
— Atchison,  Topeka  &  S.  F.  R'y  Co.  v.  Martin,  158. 
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